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MEMORANDUM. 

Sir  LANCELOT  8HADWELL,  Vice  Chancellor 
o(  England,  died  in  August  1850. 

He  was  succeeded  by  Sir  ROBERT  M0N8EY 
ROLFEy  one  of  the  Barons  of  the  Exchequer ;  who, 
in  Michaelmas  Term  following,  was  sworn  in  a  member 
of  the  Privy  Council,  and,  during  the  sittings  after  that 
Term,  was  created  a  Peer  of  the  United  Kingdom,  by 
the  title  of  BARON  CRANWORTH  of  Cranworth 
in  the  county  of  Norfolk, 
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VICE-CHANCELLOR  LORD  CRANWORTH. 


FOLLETT  r.  JEFFERYES.  1850: 

6tb  Noveniber 

Thomas  cape,  by  the  second  codicil  to  his  will,   „  ,   """^   , 

.  .  2nd  December, 

dated  the  16th  of  June  1847,  directed  his  executors  and      ^ 

trustees  to  appropriate  and  set  apart  a  sufficient  fund  to  Answer, 

pay  an  annuity  of  200/.  to  the  Defendant  John  Taylor ;  Insufficiency. 

and*  until  he  should  assign,  charge  or  otherwise  dis-  mmicatioM^ 

pose  of   the  annuity,   or  any  part  of.  it,   by  way  of  Fraud. 

anticipation,  or  attempt  or  airree  so  to  do,  or  do  some   .  ,  ..r:  ,    , 

,       ,       ,  .        .-  ,,  1  .       II.  1^  A  bill  impeached 

act  whereby  the  annuity,  if  payable  to  himself,  would  ^  deed  on  the 

become  vested  in  some  other  person  or  persons,  to  pay  ground  of 
it  to  him  for  his  own  proper  use  and  benefit :  and,  if  xj^TTOfiAttdi  the 
he  should  assign,  charge  or  otherwise  dispose  of  it  or  Defendant  as 

any  part  of  it,  by  way  of  anticipation,  or  attempt  or  to  the  contents 

01  certain  leccers 

which  had  passed  between  her  and  her  solicitor,  and  which;  it  stated, 
showed  that  the  deed  was  prepared  and  executed  for  the  alleged  frau- 
dulent purpose.  The  Defendant,  in  her  answer,  declined  to  set  forth 
the  contents  of  the  letters,  as  being  privileged  communications, 
llie  Court  held  that  the  transaction,  according  to  the  account  of  it 
given  in  the  bill  and  answer,  was  not  a  fraud ;  and,  therefore,  that 
the  Defendant  was  not  bound  to  set  forth  the  contents  of  the  letters. 
Communications  between  a  solicitor  and  his  client  relative  to  a 
fraud  contrived  between  them,  are  not  exceptions  to  the  general  rule ; 
they  do  not  fall  within  the  rule  itself :  for  the  rule  applies,  not  to  all 
that  passes  between  a  solicitor  and  his  client,  but  only  to  what 
passes  between  them  in  professional  confidence ;  and  no  Court  can 
permit  it  to  be  said  that  the  contriving  of  a  fraud  forms  part  of  the 
professional  occupation  of  an  attorney  or  solicitor. 

b2 


CASES   IN   CHANCERY. 

1850.  agree  so  to   do,  or  should  do  some  act,  whereby  the 

FoLLETT        annuity,  if  payable  to  himself,  would  become  vested  in 

V,  some  other  person  or  persons,  then  the  testator  directed 

JEFFERYES.      ^j^^   j^jg   exocutors  and   trustees  should,  thenceforth, 

during  the  remainder  of  John  Taylor's  life,  from  time  to 
time,  pay,  apply  and  dispose  of  the  annuity  in  such 
manner  for  the  maintenance  and  support  or  otherwise 
for  the  benefit  of  all,  or  any  one  or  more,  exclusively  of 
the  other  or  others  of  them,  the  said  J,  Taylor  and  his 
then  or  any  future  wife  and  his  issue,  or  the  person  or 
persons  for  the  time  being  entitled  to  the  testator'^s  re- 
siduary personal  estate  under  his  will  and  that  codicil, 
as  the  executors  and  trustees,  should,  in  their  absolute 
discretion,  think  proper. 

The  testator  died  on  the  10th  of  January  1848. 

On  the  14th  of  April  following,  a  writ  of  sequestration 
was  issued  against  Taylor^  for  having  disobeyed  an 
order  of  the  Court,  made  in  a  Cause  of  Cowper  v.  Tay- 
lor, by  which  he  was  directed  to  pay  18,906/.  into  Court. 
The  Plaintiffs  were  the  commissioners  named  in  that 
writ. 

The  bill,  after  stating  as  above,  alleged  that,  in  April 
1848,  the  Plaintiffs  duly  sequestered  all  Taylor"* s  personal 
estate,  monies,  effects,  chattels  and  credits,  and,  in  par- 
ticular, the  annuity  bequeathed  to  him  by  the  testator ; 
but  that  they  were  unable  to  obtain  the  actual  posses- 
sion or  payment  thereof,  by  reason  that  all  the  testator's 
assets  were  in  the  hands  of  the  Defendant  Jefferyes,  who 
was  the  only  acting  executor,  and  a  residuary  legatee, 
of  the  will  and  codicils:  that,  in  April  and  May  1848, 
but  before  the  17th  of  the  last-mentioned  month,  the 
Plaintiffs  served  the  Defendants  Taylor  and  Henrietta 
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Savill  his  wife,  and  Messrs.  Holme  and  Co.  their  solicit- 
ors, and  also  the  Defendants,  the  executors  and  trustees 
and  residuary  legatees  of  the  will  and  codicils,  with  notice 
that   the  writ  had  issued,  and  that  they  had  seques- 
tered   Taylors  personal   estate,   monies,   chattels  and 
credits,  including  the  annuity ;  and,  on  the  6th  of  June 
1848,  they  made  their  formal  return  to  the  writ ;  and 
that,  as  such  sequestrators  as  aforesaid,  they  had  applied 
to  JefferyeSf  as  the  acting  executor  of  the  will  and 
codicils,  to  pay  to  them  the  monies  which  had  become 
due  in  respect  of  the  annuity,  and  to  set  apart  a  suffi- 
cient  portion  of  the  testator'^s  personal  estate  to  an- 
swer the  future  payments  of  it,  but  he  had  refused  so 
to  do.     The  bill  charged  that,  some  time  after  the  17th 
of  May  1848,  Taylor  and  his  wife,  and  Jefferyes^  who 
acted  with  a  view  to  his  own  interest  under  the  will  and 
codicils,  and  also  with  a  view  to  the  interests  of  the 
other  residuary  legatees,  took  counsel  together  and  with 
their  respective  solicitors^  in  order  to  devise  some  means 
of  defeating  the  title  of  the  Plaintiffs  to  the  annuity ; 
and  they,  at  length,  determined  that  Taylor  should  exe- 
cute a  deed  for  assigning  and  should  affect  to  assign  the 
annuity  to  his  wife,  in  order  to  make  it  appear  that  the 
annuity  bad  been  forfeited  in  pursuance  of  the  proviso 
in  that  behalf  contained  in  the  codicil,  and  that  the 
benefit  of  it  belonged  to  the  persons  to  whom  it  was 
bequeathed  in  the  event  of  its  being  forfeited ;   and  it 
was  also  arranged  that  the  power  of  appointment  given, 
in   the  event  of  such  forfeiture  as  aforesaid,   to   the 
trustees  and  executora,  should  be  executed  by  Jeffe- 
ryes  in  manner  understood  between  him  and  the  other 
residuary  legatees  and    Taylor  and  his  wife:  that,  in 
pursuance  of  the  said  determination  and  arrangement, 
an  instrument  purporting  to  be  an  indenture  was  pre- 
pared and   engrossed  by   Messrs.  Holme  and  Co..  the 
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solicitors  of  Taylor  and  his  wife,  and  was  signed,  sealed 
and  delivered  by  Taylor  and  also  by  the  Defendant 
Thomas  JBristowe  Young  (who  was  a  partner  in  the 
firm  of  Holme  and  Co.) :  that  the  pretended  indenture, 
being  the  instrument  so  signed,  sealed  and  delivered  as 
aforesaid,  purported  to  be  an  indenture  dated  the  24th 
of  May  1848,  and  made  between  Taylor  of  the  one  part, 
and  Young  of  the  other  part ;  and  thereby,  after  reciting 
the  will  and  second  codicil,  and  death  of  the  testator, 
and  that  Taylor,  in  consideration  of  the  natural  love 
and  affection  which  he  had  for  his  wife,  and  of  the  bene- 
fits he  had  received  from  her,  and  in  order  to  make  a 
better  provision  for  her,  had  determined  and  agreed  to 
assign  the  annuity  to  Young  in  trust  for  the  separate  use 
of  his  wife :  Taylor  assigned  the  annuity  to  Young^  in 
trust  for  the  separate  use  of  his  wife,  without  power  of 
anticipation.  The  bill  further  charged  that  no  considera- 
tion whatever  was  given  for  the  said  pretended  assignment, 
and  that  the  same  was  prepared,  signed,  sealed  and  deli- 
vered for  the  mere  purpose  of  defrauding  the  Plain tifis 
as  such  sequestrators  as  aforesaid,  by  making  it  appear 
that  the  annuity  had  become  forfeited  in  pursuance  of 
the  proviso  contained  in  the  second  codicil :  that  the 
said  instrument  was  not  prepared,  signed  or  sealed  with 
a  view  of  really  vesting  the  annuity  in  Young ;  and  that 
Young^  at  the  time  of  executing  the  same,  had  been 
advised  and  well  knew  that  the  annuity  would  not 
actually  pass  to  him  as  such  trustee  as  aforesaid :  that, 
under  the  circumstances  aforesaid,  the  preparation,  sign- 
ing, sealing  and  delivery  of  the  pretended  indenture, 
were  a  mere  frauds  and  the  same  was  wholly  void  as 
against  the  Plaintifis.  And  the  bill  prayed  for  a  decla- 
ration to  that  effect,  and  for  relief  consequential  thereon. 


Mrs.  Taylor^  in  her  answer,  said  that  her  husband. 
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upon  his  becoming  aware  of  the  bequest  of  the  annuity 
to  him,  was  desirous  that  it  should  be  secured  for  her 
benefit;  and,  accordingly,  she  and  her  husband  con- 
sulted together  and  with  Young  as  to  the  mode  in  which 
such  desire  could  be  carried  into  effect :  that  she  be- 
lieved that  it  was  the  desire  and  intention  of  the  testator 
that  no  portion  of  the  annuity  should  become  payable  to 
any  person  other  than  her  husband  or  the  other  persons 
mentioned  or  referred  to  in  the  testator^s  second  codicil, 
and,  particularly,  that  the  annuity  should  not  be  liable 
to  be  taken  in  execution  or  otherwise  appropriated  by 
her  husband'^s  creditors :  that  she  and  her  husband  were 
advised  that,  under  the  provisions  of  the  second  codicil, 
no  assignment  of  the  annuity  in  her  favour  would  be 
effectual  against  the  claims  of  the  parties  for  whose 
benefit  the  same  was,  in  that  codicil,  directed  to  be 
applied  in  the  event  of  her  husband  attempting  to 
alienate  the  same,  in  case  such  other  parties  should 
insist  upon  the  forfeiture  of  his  interest  therein ;  but, 
nevertheless,  he  resolved,  to  execute  an  assignment  of 
the  annuity  to  a  trustee  for  her,  in  the  hope  that,  if  the 
forfeiture  was  insisted  upon,  the  testator'^s  trustees  and 
executors  might,  in  the  exercise  of  the  discretion  given 
to  them  by  the  second  codicil,  apply  the  annuity,  or 
some  part  thereof,  for  her  benefit :  that,  with  a  view  of 
effecting,  if  possible,  her  husband's  desire  and  inten- 
tion, and  also  the  desire  and  intention  of  the  tes- 
tator, her  husband,  with  her  privity,  determined,  upon 
the  suggestion  and  advice  of  counsel,  to  assign  the  an- 
nuity to  a  trustee  for  her,  so  as  effectually  to  divest  his 
interest  therein,  and  either  to  secure  the  annuity  for  her 
benefit,  or  to  effect  a  forfeiture  of  it,  and  thereby  to 
prevent  it  from  being  taken  by  the  Plaintiffs  under  the 
sequestration,  and  to  enable  the  trustees  and  executors 
to  exercise  the  discretion  given  to  them,  by  the  second 
codicil,  in  the  event  of  any  attempt,  by  her  husband,  to 
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alienate  the  annuity :  that  she  and  her  husband  did,  at  the 
time  in  the  bill  mentioned,  and  under  such  circumstances 
and  with  such  view  and  intention  as  before  mentioned, 
but  not  further  or  otherwise,  consult  with  Young^  as 
their  solicitor,  in  order  to  devise  some  means  of  defeat- 
ing the  claims  of  the  Plainti£&  to  the  annuity,  and  of 
securing  it  for  her  benefit.     Mrs.  Taylor  then  admitted 
the  execution  of  the  indenture  of  the  24th  of  May  1848, 
and  said  that  it  was  executed  for  the  purpose  of  vesting 
the  annuity  in  Young^  as  a  trustee  for  her,  if  the  same 
could  be  effectually  done  under  the  provisions  of  the 
second  codicil,  and,  if  it  could  not  be  effectually  done, 
then  for  the  purpose   of  effecting  a  forfeiture   of  the 
annuity,  and  of  enabling  the  executors  and  trustees  to 
exercise  such  discretion  as  aforesaid.     She  added  that 
Young ^  as  her  trustee  and  solicitor,  had,  in  his  possession, 
the  indenture  of  the  24th  of  May  1848,  and  also  the 
several  other  documents  relating  to  the  matters  in  the 
bill  mentioned,  which  were  set  forth  in  the  schedule  to 
her  answer ;  but  that  the  documents  mentioned  in  the 
second  part  of  the  schedule,  consisted  of  a  case  for  the 
opinion  of  Counsely  opinions  ofCounsely  and  confidential 
communications  between  her  and  her  husband^  and  Young 
as  her  solicitor^  with  reference  to  the  matters  in  question 
in  this  suity  and  to  her  defence  against  the  claims  made 
by  the  Plaintiffs  in  this  suit ;  and  she  submitted  that  she 
was  not  bound  and  ought  not  to  be  compelled  to  produce 
the  same. 


Upon  the  coming  in  of  that  answer,  the  Plaintifis 
obtained  an  order  from  the  late  Vice-chancellor  of 
England^  for  the  production  of  the  documents  men- 
tioned in  the  second  part  of  the  schedule ;  but  that 
order  was  discharged  by  Lord  Cottenham^  C.  (a). 


(a)  13  Jurist,  465  and  972. 
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The  Plaintifib  then  amended  their  b31,  by  introducing 
Uie  following  charges :  That,  after  Mr.  and  Mrs.  Taylor 
and  their  solicitors,  had  become  acquainted  with  the 
contents  or  purport  of  Cap^s  will  and  codicils,  but  before 
the  24th  of  May  1848,  Holme  and  Co.,  as  their  soli- 
citors, stated,  a  case  for  the  opinion  of  Counsel,  and,  in 
such  case,  the  fact  of  the  writ  of  sequestration  having 
iasaed,  was  stated,  and  a  copy  or  statement  of  the  codicil 
bequeathing  the  annuity,  was  contained  in  or  accom- 
panied the  case :  that,  before  the  signing  of  the  alleged 
indenture  of  the  24th  of  May  1848,  Taylor  and  his 
wife,  respectively,  wrote  letters  to  and  received  letters 
from  Young,  the  trustee  named  in  the  indenture :  that 
the  letters  so  written  and  received,  related  to  the  sub- 
ject of  the  annuity  and  to  the  preparing  of  the  inden- 
ture, and  to  the  real  purpose  for  which  it  was  proposed 
to  execute  the  same,  and  to  the  expediency  of  Taylor's 
voluntarily  doing  some  act  to  forfeit  or  determine  his 
right  to  the  annuity,  and  to  the  means  of  defeating 
the  title  of  the  Plainti£&  to  it  and  retaining  the 
benefit  of  it  for  Mrs.  Taylor  and  the  testator^s  residuary 
legatees,  or  some  of  them  :  that  the  case,  opinion  and 
letters  showed  what  was  the  real  intention  of  Mr.  and 
Mrs.  Taylor  and  Young,  in  becoming  parties  to  the 
indenture  of  the  24th  of  May  1848;  and  that  they 
showed,  as  the  fact  was,  that  the  plan  of  preparing  and 
executing  such  indenture,  was  resorted  to  for  the  pur- 
pose of  effecting  a  forfeiture  of  the  annuity,  or  a  deter- 
mination of  the  title  of  the  Plaintifis  and  Taylor 
thereto,  and  in  order  to  defeat  the  title  of  the  Plain- 
tifl&  as  such  sequestrators  as  aforesaid,  and  was  not 
resorted  to  for  the  purpose  of  really  and  effectually 
vestmg  the  annuity  in  Young,  upon  the  trusts  in  the 
same  indenture  declared:  that,  by  the  case.  Counsel 
were  requested  to  advise  whether  a  forfeiture  or  deter- 
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mination  of  Taylor's  interest  in  the  annuity,  might  not 
be  effected  by  his  executing  an  assignment  thereof,  or 
by  some  other  and  what  means;  and  to  advise,  gene- 
rally, as  to  the  best  means  of  withdrawing  the  annuity 
from  the  power  of  the  Plaintiffs  as  such  sequestrators 
as  aforesaid:  that  Counsel  wrote  an  opinion  upon  the 
case,  and  advised  that  a  hon&  fde  assignment  of  the 
annuity  by  Taylor^  if  such  assignment  were  possible, 
would  determine  his  right  thereto  and  the  right  of  the 
Plaintifis  as  claiming  under  him ;  but  he  also  advised 
that  no  estate  or  interest  in  the  annuity  would  or  could, 
under  any  assignment,  become  vested  in  the  person  or 
persons  to  whom  the  same  might  purport  to  be  as- 
signed; and  that  a  deed  purporting  to  be  an  assign- 
ment of  it,  but  not  really  passing  and  not  intending  to 
pass  or  assure  it,  would  be  merely  colourable,  and 
would  not  affect  the  title  of  the  Plaintiff  as  such 
sequestrators. 


Mrs.  Taylor^  by  her  answer  to  the  amended  bill,  de- 
nied that,  before  the  signing  of  the  indenture  of  the 
24th  of  May  1848,  she  and  Mr.  Taylor ,  or  she  alone, 
wrote  any  letter  to  or  received  any  letter  from  Young 
as  the  trustee  named  in  that  indenture,  or,  save  as  ap- 
peared by  her  former  answer  and  the  schedule  thereto,  in 
any  other  character;  and  she,  in  substance,  submitted 
and  insisted  that,  under  the  circumstances  in  her  present 
answer  and  in  her  foi*mer  answer  appearing,  she  was  not 
bound  and  ought  not  to  be  compelled  to  answer  any  of  the 
interrogatories,  in  the  amended  biU,  relating  to  the  con- 
tents, purport,  or  effect  of  the  letters  or  of  the  case  and 
opinion ;  and  she  claimed  the  like  benefit  of  objection  to 
such  parts  of  the  bill  as  sought  such  discovery,  as  if  she 
had  demurred  thereto. 
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The  PlaiDtiflb  excepted  to  her  answer,  for  insufficiency, 
on  the  ground  that  she  ought  to  have  answered  those 
interrogatories.  The  Master  overruled  the  exceptions  : 
upon  which  the  Plaintiflb  excepted  to  his  report. 
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Mr.  Bethell  and  Mr.  Kinglake^  in  support  of  the  ex- 
ceptions to  the  report,  said  that  this  case  did  not 
come  within  either  Holmes  v.  Baddeley  (J),  Herring  v. 
Clobery  (c),  or  Combe  v.  The  Corporation  of  Lon- 
don (d) :  that  the  Plaintiffs  were  entitled  to  a  produc- 
tion of  the  deed  of  the  24th  of  May  1848,  which  their  bill 
impeached  for  fraud :  that  all  the  communications  which 
took  place,  between  Mrs.  Taylor  and  her  solicitor,  with 
a  view  to  that  deed,  were  part  of  the  res  gestae  of  the 
fraudulent  transaction  :  that  the  charges  in  the  amended 
bill,  connected  the  discovery  sought  with  the  fraudulent 
act  complained  of,  and,  therefore,  according  to  Lord 
Cottenharns  judgment  in  13th  Jurist,  973,  the  case 
was  taken  out  of  the  ordinary  rule :  that  Young ^  Mrs. 
Taylor'^s  solicitor,  was  made  a  co-Defendant  to  the  suit, 
as  being  a  party  to  the  fraud :  that  there  could  be  no 
doubt  that  he  was  compellable  to  give  the  discovery 
which  she  had  declined  to  give ;  and  it  would  be  absurd 
to  hold  that  a  client  could  withhold  the  discovery, 
which  his  solicitor  was  bound  to  give :  Reynell  v. 
Sprye  {e), 

Mr.  James  Parker  and  Mr.  Freeling^  for  Mrs.  Taylor^ 
said  that  there  was  no  fraud  whatever  in  the  transaction 
to  which  the  bill  related :  that  it  was  not  alind  simu- 
latum^  aUud  actum^  but  idem  simulatum^  idem  actum : 
that,  notwithstanding  the   amendments,  the  case  was 


(6)  1  Phill.  476. 

(c)  Ibid,  91. 

(d)  1  Youu.  &  Coll.  631. 


(e)    10  Beav.  51,  aiid  11 
Beav.  618. 
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substantially  the  same  as  it  was  when  it  came  before 
Lord  Cottenham ;  and  therefore  his  decision  was,  in 
effect,  a  decision  on  the  question  raised  by  the  present 
exceptions :  that  Reynell  v.  Sprye  illustrated  the  kind 
of  case  which  Lord  Cottenham  had  in  view  when  he 
said  that,  no  doubt,  pleadings  might  be  so  framed  as  to 
make  a  special  case  connecting  the  discovery  sought 
with  the  fraudulent  act  complained  of,  so  as  to  take 
the  case  out  of  the  ordinary  rule :  that  the  circumstance 
of  Young  being  a  party  to  the  suit,  made  no  difference 
as  to  the  sufficiency  of  Mrs.  Taylor's  answer :  that  the 
privilege  insisted  on,  was  the  privilege  of  the  client  and 
not  of  the  solicitor,  and  that  it  was  not  alleged  that 
Young  had  acted  otherwise  than  in  his  professional 
character :  Pearse  v.  Pearse  (/),  Reece  v.  Trye  (g)y 
Greenough  v.  GaskeU(h)y  Herring  v.  Clohery^  Jones 
V.  Pugh  (t),  Carpmael  v.  Powis  (j),  JDendy  v. 
Cross  {k). 


Mr.  Bethelly  in  his  reply,  referred  to  Lord  Walsing- 
ham  V.  Goodricke  (I), 


The  Vicb-Chancellor  : 

This  was  a  case  of  exceptions  to  the  Master'^s  report 
as  to  the  sufficiency  of  the  answer  of  the  Defendant, 
Henrietta  Savill  Taylor,  the  wife  of  the  Defendant 
John  Taylor.  The  Plaintiffs  are  commissioners  of  se- 
questration appointed  in  a  Cause  of  Cowper  v.  John  Tay- 
lor and  otherSy  in  which  the  Defendant,  Taylor,  had 
been  ordered  to  pay  a  large  sum  of  money  into  Court. 
He  made  default  in  doing  so ;  and  a  writ  of  sequestra- 


(/)  1  De  Gex  &  Smale,  1 2. 
(g)  9Beav.  316. 
(h)  1  Myl.  &  Keen,  98. 
(i)   1  Phill.  96. 


(j)  1  Phill.  687. 
(k)  11  Beav.  91. 
(/)  3  Hare,  1 22. 
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lion  issued  against  him.  The  object  of  the  present  suit, 
instituted  by  the  sequestrators,  is  to  set  aside  a  deed 
executed  by  Taylor^  purporting  to  assign  away  an  an- 
nuity of  200/.,  to  which  he  was  entitled  under  the  will 
and  codicils  of  Thomas  Cape ;  and,  by  reason  of  which 
assignment,  the  Plaintiflb  allege  that  they  have  been 
improperly  prevented  from  possessing  themselves  of  the 
annuity. 
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Taylor's  title  to  the  annuity,  arose  under  the  second 
codicil  to  Cape's  will ;  which  is  as  follows :  *'  I  di- 
rect,^ &c. 

Cape^  the  testator,  died  in  January  1848;  and  his 
will  and  codicils  were,  soon  afterwards,  proved  by  his 
executor,  the  Defendant  Jefferyes ;  who  possessed  assets 
more  than  sufficient  to  pay  his  debts  and  legacies.  The 
original  biU,  after  stating  these  facts,  and  that  the 
Plaintiff  had  made,  during  the  spring  of  the  year  1848, 
many  ineffectual  attempts  to  get  possession  of  the  annuity, 
contains  the  following  charges  (m) ;  and  it  prays  that 
the  assignment  may  be  declared  to  be  fraudulent,  and 
that  the  annuity  may  be  secured  for  the  benefit  of  the 
Plaintiffii. 

Mrs.  Taylor^  by  her  answer  to  the  original  bill,  states 
as  follows  (n)  : 

Upon  the  coming  in  of  this  answer,  a  motion  was 
made,  before  the  late  Vice- Chancellor  of  England,  for 
the  production  of  the  documents  mentioned  in  the 
second  part  of  the  schedule.  The  motion  was  resisted 
by  the  Defendants,  Mrs.  Tca/lor  and  Mr.  Young,  who 


(m)  See  ante,  pages  5  and  6.     (n)  See  ante,  pages  6,  7  and  8. 
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contended  that  the  documents  came  all  within  the  class 
of  privileged  communications.  His  Honour,  however, 
thought  differently,  and  ordered  their  production,  on 
the  ground  that  they  all  related  to  the  very  deed  im- 
peached by  the  bill. 


There  was  then  a  motion,  by  way  of  appeal,  to  Lord 
Coitenham^  who  discharged  the  order  of  the  Vice- Chan- 
cellor, being  of  opinion  that  none  of  the  authorities 
warranted  the  distinction  on  which  the  Vice- Chancellor 
had  proceeded.  His  Lordship,  according  to  the  report 
in  the  Jurist,  Vol.  XI U.  p.  973,  added  that,  no  doubt, 
pleadings  might  be  ao  framed  as  to  make  a  special  case 
connecting  the  discovery  sought  with  the  fraudulent  act 
complained  of,  so  as  to  take  the  case  out  of  the  ordi- 
nary rule ;  but  that,  here,  no  special  case  was  made, 
and  the  allegations  in  the  answer,  brought  the  case 
within  the  ordinary  rule. 

After  this  order  of  Lord  CottenhanCs^  the  Plain- 
tifib  amended  their  bill  by  introducing  the  following 
charges  (o)  : 

The  Defendant,  Mrs.  Taylor^  having  been  called  upon 
to  answer  these  amendments,  put  in  an  answer  by  which, 
in  substance,  she  declined  to  disclose  anything  as  to  the 
contents  of  the  case  or  the  letters.  Her  answer  was 
excepted  to  on  that  account ;  but  the  Master  disallowed 
the  exceptions.  The  Plaintii&  then  excepted  to  the 
Masters  report ;  and  so  the  matter  comes  before  me. 

I  have  been  thus  particular  in  stating  the  pleadings 
and  referring  to  what  has  already  been  done ;  because 


(o)  See  ante,  pages  9  and  10. 
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it  will,  I  think,  be  manifest,  on  considering  the  proceed- 
ings up  to  the  present  time,  that  the  question  for  my 
decision  is  brought  within  very  narrow  limits.  The 
question  before  Lord  Cottenfiam  did  not,  it  is  true, 
arise  on  exceptions  to  the  answer ;  but  his  Lordship'^s 
decision  proceeded  on  principles  which  would,  certainly, 
have  been  applicable  to  such  a  case.  On  the  same 
grounds  on  which  he  decided  that  the  Defendant  was 
not  bound  to  produce  the  case  and  letters,  he  would, 
on  the  record  as  it  was  framed  when  the  matter  was 
before  him,  have  decided  that  she  was  not  bound  to 
answer  interrogatories  calling  on  her  to  set  forth  the 
contents  or  the  purport  and  effect  of  them.  The  single 
question,  therefore,  on  which  I  have  to  decide,  is  whe- 
ther the  amendments  which  have  been  made  in  the 
charges  of  the  bill,  are  such  as  to  vary  the  rights  of  the 
Plaintiflb  with  respect  to  the  discovery  to  which  they 
are  entitled;  in  other  words,  whether,  adopting  the 
language  of  Lord  Cottenham,  the  Plaintiffs  have  now, 
on  the  amended  bill,  made  a  special  case  connecting  the 
discovery  sought  with  the  fraudulent  act  complained  of, 
80  as  to  take  the  case  out  of  the  ordinary  rule.  I  think 
they  have  not.  For  such  a  purpose,  it  is  essential  that 
the  act  complained  of,  should,  on  the  face  of  the  bill, 
appear  to  be  a  fraud.  SuA  was  the  case  of  Reynell  v. 
Sprye.  There,  the  dient  penned  a  letter  to  be  copied 
and  sent  to  him  by  the  attorney,  as  if  emanating  from 
the  attorney  himself,  with  a  view  to  its  being  shown  to 
the  Plaintiff*,  so  as  to  lead  him  to  sell  his  estate  at  an 
undenalue.  Lord  Langdale  held  that  there  was  no 
privilege  protecting  the  client  or  the  attorney  from 
producing  this  letter.  So,  in  the  present  case,  if  the 
annuity  had  been  forfeitable,  not  on  any  assignment  or 
attenq>t  to  assign,  but  only  on  an  assignment  by  way  of 
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sale,  and  the  solicitor  had  been  party,  with  Taylor,  to  a 
scheme  for  framing  a  deed  which  should  purport  to  be, 
but  should  not,  in  truth,  be,  a  sale ;  that  would  be  a 
fraud,  and  both  client  and  solicitor  would  be  bound  to 
discover  all  which  had  passed,  between  them,  in  refer- 
ence to  the  preparation  of  such  a  deed.  So,  again,  if 
the  forfeiture  had  been  made  to  depend  on  the  assign- 
ment having  been  made  before  a  particular  date,  and 
the  solicitor  had  been  party  to  a  plan  for  getting  the 
deed  ante-dated :  and  many  similar  cases  may  be  sug- 
gested. But,  here,  I  can  discover  no  fraud  whatever  in 
the  transaction,  whether  as  stated  by  the  Plaintiffs  or 
the  Defendant.  It  may  not,  indeed,  be  a  very  moral 
act  in  a  debtor,  so  to  dispose  of  his  property  as  that  his 
creditors  may  be  effectually  prevented  from  getting  exe- 
cution ;  but  such  an  act,  per  se,  is  no  fraud,  if  the  dis^ 
position  is  one  which  the  law  allows.  And  the  amended 
charges  in  this  bill,  amount  to  no  more  than  this :  that 
the  object  of  Taylor  was  not,  really,  to  vest  the  pro- 
perty in  Young  for  the  benefit  of  his  wife ;  for  that^  by 
the  express  provision  of  the  codicil,  he  could  not  do ; 
but  to  make  an  assignment  which  should  cause  a  for- 
feiture, and  so  give  the  property  to  the  parties  entitled 
on  the  happening  of  the  forfeiture.  This  is  the  account 
of  the  transaction,  as  stated  both  in  the  bill  and  the 
answer ;  and,  in  my  opinion,  this  was  not  a  fraud  accord- 
ing to  any  definition  of  fraud  which  can  be  recognised  in 
this  Court.  The  transaction,  as  stated  on  this  bill,  is 
one  as  to  which  it  was  perfectly  lawful  for  the  client  to 
ask,  and  for  the  solicitor  to  give  professional  advice. 
And  this  seems  to  me  to  be  the  true  test,  in  a  case  like 
the  present,  as  to  whether  what  has  passed  is  or  is  not 
privileged.  It  is  distinctly  sworn  that  the  documents 
in  question,  contain  or  relate  to  advice  so  asked  for  and 
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given,  with  reference  to  the  very  question  now  in  dis- 
pute ;  and  the  case,  therefore,  is  one  which  I  consider 
as  coming  within  the  admitted  rule  of  privilege.  I  am, 
therefore,  of  opinion  that  the  Master  is  right,  and  the 
exceptions  to  his  report,  must  be  overruled. 
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It  may  not  be  unfit  that  I  should  repeat  an  observa- 
tion I  made  in  the  course  of  the  argument,  namely, 
that  it  is  not  accurate  to  speak  of  easels  of  fraud  con- 
trived by  the  client  and  solicitor  in  concert  together,  as 
cases  of  exception  to  the  general  rule.  They  are  cases 
not  coming  within  the  rule  itself:  for  the  rule  does  not 
apply  to  all  which  passes  between  a  client  and  his  soli- 
citor, but  only  to  what  passes  between  them  in  profes- 
sional confidence:  and  no  Court  can  permit  it  to  be 
said  that  the  contriving  of  a  fraud,  can  form  part  of  the 
professional  occupation  of  an  attorney  or  solicitor. 
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1850:  WARDE  v.  WARDE. 

7th  Nov. 

X  HE  bill  was  filed,  in  August  1849,  by  Marianne^  the 

^f^  wife  of  the  Defendant,  Charles  Thomas  Warde^  who  were 

Privileged      then  living  separate  from  each  other.     It  stated  that, 

^^uln^lf'  by  the  settlement  on  their  marriage,  dated  in  1884,  Mr. 

documents,       Warde  conveyed  estates  in  Warioickshirey  to  trustees,  in 

trust  to  secure  a  jointure  of  1000/.  a  year  to  Mrs. 

J.  being  desi-  j^arde;  that,  in  1844,  Mr.  Warde  agreed  to  sell  those 
reus  to  sell  an  '^        »,       ttt-     ,         if  t. 

estate  on  which    estates ;  and  that  Mrs.  Warde  and  her  trustees,  at  his 

his  wife's  join-  request,  consented  to  release  them  from  the  jointure,  on 
cured  she  and  ^^^  undertaking  to  secure  it  on  an  estate,  at  Luton  in 
her  trustees,  re-  Bedfordshirey  which  he  had  agreed  to  purchase ;  that, 

leased  the  estate  jj^  pursuance  of  that  arrangement,  Mrs.  Warde  and  her 

nrom  her  join-  ,  .  ^ 

ture,  and  he        trustees  joined  in  executing  a  deed  dated  the  20th  of 

covenanted  to  September  1845,  by  which  the  Warwickshire  estates 
such  estates  as  ^^^^  conveyed  to  Mr.  Warde  in  fee,  freed  from  the 
he  might  there-  jointure,  and  he  covenanted,  with  his  wife'^s  trustees,  to 
^^^ftft^^^'^^d      s®^"''®  ^  jointure  of  1 000/.  a  year  for  her,  upon  such  real 

purchased  an- 
other estate,  but  declined  to  perform  his  covenant.  Whereupon 
she  filed  a  bill  to  compel  him  to  perform  it,  charging  that  she 
entered  into  the  aforesaid  arrangement,  under  the  advice  of  her 
husband's  solicitor  and  Counsel  and  without  having  any  other  legal 
advice^  and  charging  also  that  the  solicitor,  who  was  made  a  co- 
defendant,  had,  in  his  possession,  cases  for  the  opinion  of  Counsel 
and  the  opinions  thereon  and  other  documents  relating  to  the  matters 
mentioned  in  the  bill.  The  husband  and  his  solicitor  admitted 
these  charges,  but  added  that  the  cases  and  opinions  came  into  and 
were  in  the  solicitor's  possession,  as  the  husband's  solicitor  ;  and  the 
husband  said  that  the  cases  were  laid  before  Counsel,  on  his  behalf 
and  by  his  direction  and  not  on  behalf  or  by  the  direction  of 
any  other  person,  A  motion,  on  the  wife's  behalf,  for  the  pro- 
duction of  the  cases  and  opinions  and  of  certain  letters  which  had 
passed  between  the  husband  and  his  solicitor,  and  which  he  alleged 
to  be  confidential  communications,  was  refused. 
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estates  a$  he  should  thereafter  acquire :  that  the  War" 
wichshire  estates  were  afterwards  sold,  and  the  pro- 
ceeds paid  to  Mr.  Warde ;  and  he  was,  thereby,  enabled 
to  pay  for  the  Luton  estate ;  and  that  he  had  paid  for  it, 
and  thereby,  entitled  himself  to  have  it  conveyed  to  him ; 
but  that  he  had  not  secured  the  jointure  upon  it,  or  upon 
any  other  estate.  The  bill  charged  that,  in  1845,  Mr. 
Wardehid^  before  Counsel,  divers  cases  for  their  opinion, 
and  gave,  to  Counsel,  instructions  for  the  preparation  of 
deeds  for  the  purpose  of  releasing  the  Warwichshire 
estates  from  the  jointure,  and  that  a  considerable  cor- 
respondence passed  between  him  or  his  legal  advisers, 
and  the  Defendant  J.  JB.  Lawes  (one  of  his  wife^s  trus- 
tees) and  his  legal  advisers ;  and  that,  by  such  cases  and 
instructions  and  correspondence,  if  produced,  the  fact 
that  Mr.  Warde  intended  and  agreed  to  charge  the 
Luton  estate  with  the  jointure,  would  appear :  that  Mrs. 
Warde  had  no  separate  solicitor  or  Counsel^  and  that 
she  entered  into  the  aforesaid  arrangement  for  the  re- 
lease of  the  Warwichshire  estates  from  her  jointure,  and 
executed  the  indenture  of  September  1845,  under  the 
advice  of  Mr.  Wardens  solicitor  and  Counsel^  and  with- 
out having  any  other  legal  advice :  and  that  the  Defend- 
ants, or  some  one  of  them,  had,  in  their  possession  or 
power,  or  in  the  possession  or  power  of  their  solicitors 
or  agents,  divers  deeds,  cases  for  the  opinion  of  Counsel, 
and  instructions  to  Counsel  for  the  preparation  and  set- 
tlement of  deeds,  and  other  vmtmgs,  relating  to  the 
matters  aforesaid,  or  by  which  the  truth  thereof  would 
appear,  and  that  they  ought  to  produce  the  same.  The 
bill  prayed  that  Mr.  Warde  might  be  decreed  to  secure 
a  jointure  of  1000/.  a  year  to  the  Plaintiff,  upon  the 
Luton  estate. 


1850. 


Wards 

V. 

Wards. 


Mr.  Warde^  in  his  answer,  denied  that  he  undertook 

c2 
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1850. 


Warde 

V. 

Wards. 


to  secure  the  jointure  on  the  Luton  estate,  and  said  that, 
in  August  1847,  finding  himself  unable  to  complete  the 
purchase  of  that  estate,  he  agreed  to  sell  it  to  Mr.  John 
Shaw  Leighf  and  that  that  gentleman  had  instituted  a 
suit  against  him  to  enforce  the  performance  of  the  agree- 
ment ;  and  that  he  was  unable  to  charge  the  jointure  on 
that  estate,  and,  therefore,  had  refused  so  to  do.  He 
admitted  that«  in  1845,  he  did  lay  or  cause  to  be  laid, 
before  Counsel,  divers  cases  for  their  opinion,  and  give 
or  cause  to  be  given,  to  Counsel,  some  general  instruc* 
tions  for  the  preparation  of  all  necessary  deeds  for  the 
purpose  of  releasing  the  Warwickshire  estates  from  the 
jointure ;  and  that  some  considerable  correspondence 
respecting  such  release,  did  pass  between  him  and  his 
legal  advisers,  and  the  Defendant  Lawes  and  his  legal 
advisers ;  and  he  submitted  that  he  was  not  bound  to 
produce  or  answer  as  to  the  purport  or  nature  of  the 
instructions  given  by  him  to  his  solicitors  or  legal  ad- 
visers, or  of  cases  laid  before  Counsel  or  of  the  correspond- 
ence that  passed  between  him  and  his  solicitors,  having 
reference  to  the  matters  at  issue  in  the  Cause :  but  he 
admitted  that,  by  such  cases,  instructions  and  corre-^ 
Bpondence,  the  fact  that  he  did,  at  one  time,  intend  to 
charge  the  Luton  estate  with  the  jointure,  as  soon  as  the 
purchase  of  it  was  completed,  would  appear,  but  he  de- 
nied that  it  would  appear  that  he  agreed  so  to  charge 
that  estate.  He  admitted  that  his  wife  had  no  separate 
solicitor  or  Counsel^  and  that  she  entered  into  the 
arrangement  for  the  release  of  the  Warwichs/iire  estates 
from  her  jointure  and  executed  the  indenture  of  Septem- 
ber 1845,  under  the  advice  of  his  solicitors  and  Coun- 
sel^ without  having  any  other  legal  advice.  He  added 
that  he  had,  in  the  first  and  second  schedules  to  his 
answer,  set  forth  a  list  of  all  the  particulars  inquired 
^fter  by  the  bill,  which  were  then  in  his  possession ;  but 
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that  all  the  particulars  in  the  second  schedule,  consisted 
of  cases  and  the  opinions  of  Counsel  thereon,  and  letters 
between  him  and  his  solicitors  relating  to  matters  at 
issue  in  the  suit ;  and  that  the  particulars  contained  in 
the  second  part  of  the  second  schedule,  consisted  of  cases, 
opinions  and  letters  stated,  given  and  written  after  the 
dispute,  between  him  and  his  wife,  as  to  the  matters  at 
issue  in  the  Cause,  had  arisen,  and  with  a  view  to  and  in 
expectation  of  this  suit ;  and,  therefore,  he  submitted 
that  he  ought  not  to  be  compelled  to  produce  any  of  the 
particulars  contained  in  the  second  schedule ;  and,  save 
as  aforesaid,  he  denied  that  he  had  in  his  possession  or 
power,  or  in  the  possession  or  power  of  his  solicitors  or 
agents,  any  writings  relating  to  the  matters  mentioned 
in  the  bUK« 


1850. 


Warde 

V. 

Wardk. 


Henry  Btary^  another  Defendant  to  this  suit,  said,  in 
his  answer,  that,  in  1844,  Mr.  Wardt  contracted  for  the 
purchase  of  the  Luton  estate,  and  that  before,  at  and 
subsequently  to  the  date  of  that  contract,  he  was  the 
solicitor  and  professional  adviser  of  Mr.  Warde^  and  that 
he  was  and  acted  as  such  in  the  purchase  of  the  Luton 
estate^  and  also  in  the  sale  of  the  Warwichshire  estates, 
and  in  all  matters  relating  thereto  respectively,  except 
as  to  the  contract  for  the  purchase  of  the  Luton  estate. 


*  According  to  the  brief  with  which  the  reporter  was  fur- 
nished, the  second  schedule  to  Mr.  Wardens  answer  consisted 
of  one  part  only.  The  following  were  its  contents :  13th 
Nov.  1847 — draft  case  and  copy  thereof  with  the  opinion  of 
Mr.  Giffard  thereon  :  two  bundles  of  letters  addressed  by  Mr. 
Bury  (who  had  been  Mr.  Wardens  solicitor)  to  Mr.  Warde, 
from  1845  to  1847:  twenty-three  letters  from  Messrs.  Clarke 
and  Co.  to  Mr.  Warde ;  and  one  letter  from  Mr.  Lowe  to 
Messrs.  Clarke ;  but  who  Messrs.  Clarke  and  Mr.  Lowe  were, 
did  not  appear. 
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Wards 
Wards. 


and  several  contracts  for  the  sale  of  parts  of  the  War- 
wichshire  estates,  which  Mr.  Warde  signed  without  pro- 
fessional advice :  that  he  had  not  any  knowledge  or  in- 
formation concerning  the  said  contract  or  concerning  the 
sale  of  the  Warwiekshire  estates  or  any  particulars  re- 
lating thereto  respectively,  except  what  he  had  acquired 
in  his  confidential  character  as  such  solicitor ;  and  that 
his  knowledge  of  and  relating  to  the  said  contract  and 
the  sale  of  the  Warwickshire  estates,  and  all  particulars 
and  matters  relating  thereto  respectively,  was  obtained 
by  and  confided  to  him,  merely,  in  his  character  of  such 
solicitor :  that  he  had  not  any  authority  or  permission, 
from  Mr.  Warde^  to  make  any  disclosure,  to  Mrs. 
Warde^  relating  to  the  said  contract^  or  to  the  sale  of 
the  WanoicJahire  estates,  or  the  matters  consequent 
thereon ;  and  that  he  was  advised  that  he  could  not, 
without  a  violation  of  his  professional  duty  as  such  soli- 
citor as  aforesaid,  make  any  further  disclosure  in  relation 
to  the  matters  aforesaid  or  any  of  them.  He  admitted 
that  Mrs.  Warde  had  not  any  separate  solicitor  or 
Counsel ;  and  that  she  entered  into  the  arrangement  for 
the  release  of  the  Warwickshire  estates  from  her  jointure 
and  executed  the  indenture  of  the  20th  of  September 
1845,  under  the  advice  of  her  husbands  solicitor  and 
Counsel^  and  without  having  any  other  legal  advice :  that 
there  were  in  his  possession,  as  such  solicitor  as  afore- 
said, divers  documents,  cases  and  the  opinions  of  Counsel 
thereon,  and  other  papers  and  writings  relating  to  the 
purchase  of  the  Luton  estate  and  the  sale  of  the  War- 
wichshire  estates,  all  of  which  belonged  to  and  came  into 
his  possession  as  the  solicitor  of  Mr.  Warde ;  and  he  was 
advised  and  submitted  that,  under  the  circumstances 
aforesaid,  he  could  not,  without  a  violation  of  profes- 
sional confidence,  and,  therefore,  that  he  ought  not  to 
disclose  whether  thereby,  or  by  any  of  them,  if  pro- 
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doead,  the  tratfa  of  the  matters  in  the  bill  mentioned  or 
9ttj  of  them,  would  appear ;  however  that  he  had,  in  the 
second  aohedule  to  his  answer,  set  forth  a  list  of  all  such 
doeoments,  cases  and  opinions  of  Counsel,  pi^rs  and 
writings  as  were  then  in  his  possession  as  such  solicitor 
m  aforesaid ;  and  he  submitted,  to  the  judgment  of  the 
Court,  whether,  under  the  circumstances  aforesaid,  he 
was  or  was  not  bound  to  produce  the  same.  The  last- 
mentioned  schedule  contained  a  list  of  cases  and  opinions 
dated  in  1844,  1845  and  1846:  of  instructions  for  and 
drafts  of  oouTeyances  of  the  Warwickshire  estates :  of 
drifts,  letters  and  papers  relating  to  the  sale  of  parts  of 
those  estates  and  to  the  purchase  of  the  Luton  estate : 
of  letters  written,  by  Mr.  Warde  and  Mr.  Lawes^  to  Mr. 
JSury,  in  1844,  1845,  and  1846 ;  of  copies  of  letters 
from  Btary  to  Mr.  Warde  during  the  same  years ;  and 
of  bills  of  costs  relating  to  Mr.  Warde' $  business. 


1850. 


Warde 

V, 

Wards. 


After  notice  of  a  motion  for  the  production  of  the 
documents  admitted,  by  Mr.  Warde  and  Mr.  Bvry^  to  be 
in  their  possession,  and,  particularly,  of  those  alleged,  by 
Bury^  to  be  privileged,  had  been  served,  Mr.  Warde  filed 
an  affidavit  stating  that  Btary  was  his  solicitor  in  and 
prior  to  1844, 1845  and  1846 ;  that,  when  he  put  in  his 
answer,  he  did  not  recollect  that  Btary ^  who  ceased  to  be 
his  soUcitor  in  June  1847,  had  any  documents  belonging 
to  him ;  and,  therefore,  the  documents  mentioned  in  the 
second  schedule  to  Bury'*$  answer,  were  omitted  in  the 
schedules  to  his  answer ;  but  that  he  was  now  informed 
and  believed  that  Bury  had  those  documents  in  his 
possession ;  and  that  the  $ame  came  intOy  and  still  were 
in  Biary*s  pauessian,  as  his  late  solidtar  and  professional 
adviser :  that  he  believed  that  the  greater  part  of  those 
documents  consisted  of  instructions  to  Counsel  and 
for  the  opinion  of  Counsel    and    the    opinions 
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thereon  and  copies  thereof,  and  letters  between  himself 
and  Sury  as  his  solicitor,  relating  to  the  matters  at 
issue  in  the  Cause ;  and,  in  particular,  that  certain  of 
those  instructions,  cases  and  opinions  (which  he  spe- 
cified) were  given  to,  laid  before  and  obtained  from 
Counsel,  on  his  behalf  and  by  his  direction,  and  not  on 
hehoif  of  or  by  the  direction  of  any  other  person^  after 
he  had  agreed  to  purchase  the  Luton  estate  and  to  sell 
the  estates  charged  with  the  jointure,  and  after  some 
discussion  had  arisen  with  reference  to  the  proposed 
arrangement  for  releasing  those  estates  from  the  join- 
ture, which  was  afterwards  carried  into  effect,  and  which 
was  in  question  in  this  suit:  and  that  certain  of  the 
letters  and  copies  of  letters,  (which  also  he  specified) 
were  confidential  letters  and  copies  of  confidential  letters 
which  passed  between  him  and  Bury  as  his  solicitor,  and 
that  some  of  them  were  written  after  he  had  agreed  to 
purchase  the  Luton  estate  and  to  sell  the  estates 
charged  with  the  jointure,  and  after  some  discussion  had 
s^risen  with  reference  to  the  before-mentioned  arrange- 
ments  and,  therefore,  he  submitted  that  none  of  the 
particulars  thereinbefore  mentioned,  ought  to  be  pro- 
duced :  and,  as  to  all  the  other  items  contained  in  the 
secpnd  schedule  to  Bvmfs  answer,  he  said  that  he  was 
not  able,  from  the  description  thereof  contained  therein, 
to  specify  whether  any  of  thcra  were  or  were  not  of  such 
a  nature,  or  privileged  in  such  a  manner  as  the  par- 
ticulars thereinbefore  mentioned,  and  which  he  had 
thereby,  submitted  ought  not  to  be  produced ;  and  that 
be  should  not  be  able  to  satisfy  himself  on  that  point, 
without  an  opportunity,  which  he  had  not  yet  had,  of 
inspecting  the  same. 


Mr.  Stuart  and  Mr.  Dickinson,  in   support  of  the 
ipption,  ^d  that,  at  the  time  when  the  transaction  took 
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place,  to  which  the  documents  in  question  related,  no 
dispute  or  controversy  existed  between  Mr.  and  Mrs. 
Warde,  but  there  was  a  community  of  object  and  an 
identity  of  interest  between  them :  that  the  cases  were 
stated  and  the  opinions  taken,  not  with  a  view  to  defeat 
Mrs.  Wardens  jointure,  but  in  order  to  ascertain  how  it 
could  be  effectually  secured ;  and  that  Mr.  Warde^  in 
his  answer,  admitted,  in  effect,  that  his  solicitor  in  the 
transaction  was  his  wife^s  solicitor  also,  for  he  admitted 
that  she  had  no  separate  solicitor  or  Counsel  and  that 
she  acted  under  the  advice  of  his  legal  advisers :  that 
the  questions  in  this  suit,  arose  long  after  the  arrange- 
ment spoken  of  in  Mr.  Wardes  affidavit,  had  been 
carried  into  effect ;  and  there  was  nothing  in  this  case 
to  bring  any  of  the  documents  sought  to  be  produced, 
within  the  exception  made  in  the  order  in  Hughes  v. 
Biddulpk  (a). 
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Mr.  Messiter  appeared  for  the  Defendant  Buty  but 
did  not  address  the  Court,  as  Counsel  appeared  to 
oppose  the  motion  on  behalf  of  Mr.  Warde. 

Mr.  BetheU  and  Mr.  Erskine^  for  Mr«  Warde^  said 
that  there  was  not  a  single  passage  in  either  of  the 
answers,  which  showed  that  the  documents  were  pre- 
pared on  behalf  of  Mrs.  Warde  as  well  as  her  husband ; 
but  tliat  it  appeared,  from  the  answers,  that  those  docu- 
ments were  prepared  on  behalf  of  Mr.  Warde  alone,  at  a 
time  when  he  and  his  wife  were  dealing  at  arm's  length 
with  each  other,  and  with  reference  to  a  matter  in  con- 
troversy between  them :  that  Bury^  in  his  answer,  stated, 
distinctly,  that  he  got  possession  of  the  documents  in 
the  character  of  Mr.  Wardens  solicitor ;  and  the  Plaintiff 


(a)  4  Russ.  190,  see  192. 
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Warok 

V, 

Wardr. 


must  take  that  statement  as  she  found  it :  Herring  t. 
Clobery  (6),  Perry  v.  Smith  (c). 

Mr.  Stuart^  in  his  reply,  relied  on  the  concluding 
sentence  of  Mr.  Baron  AldersorCi  judgment  in  Perry  t. 
Smith  (d). 

The  Vics-Chancrllob: 

The  conclusion  at  which  I  have  arrived  in  this  case,  is 
that  I  cannot  order  these  documents  to  be  produced. 
I  admit,  however,  that  I  have  come  to  that  conclusion 
with  some  reluctance. 


I  think  that  this  case  must  be  treated  in  the  same  way 
as  it  would  have  been,  if  the  Plaintiff,  instead  of  being 
the  wife  of  Mr.  Warde^  had  been  a  stranger  having  a 
charge  on  his  Warwichshire  estates,  and  Mr.  Warde^ 
having  entered  into  a  contract  for  the  sale  o(  those  es- 
tates, and  finding  himself  embarrassed  by  that  charge,  had 
consulted  his  solicitor  and  taken  the  opinions  of  Counsel 
as  to  the  mode  of  getting  the  estate  relieved  from  the 
charge;  and  correspondence  had  taken  place  between 
him  and  his  professional  advisers,  on  the  subject.  Then 
there  would  be  no  doubt  that,  if  the  party  entitled  to  the 
benefit  of  the  charge,  afterwards,  adversely,  instituted 
proceedings,  she  could  not  compel  him  to  produce  that 
which  had  passed  between  him  and  his  solicitor  and 
Counsel ;  because,  whatever  might  have  been  the  case 
formerly,  it  is  now  clear  that  anything  that  passes 
between  a  party  and  his  legal  adviser,  whether  in  a 
Cause,  or  with  a  view  to  a  Cause,  or  with  reference  to  a 
matter  that  afterwards  becomes  the  subject  of  litigation, 
is  a  privileged  matter,  and  that  the  client  has  a  right  to 

{b)  1  Phil.  91 ;  see  judg-  (c)  9  Mees.  &  Wels.  681. 

ment.  (d)  Ibid.  683. 
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say  that  the  solicitor  shall  not  disclose  what  passed. 
There  can  be  no  doubt^  in  that  state  of  things,  that  the 
Plaintiff  would  not  have  a  right  to  call  for  the  produc- 
tion of  the  opinions  and  cases. 


1850. 


Then  does  it  alter  the  case  that  the  PUintiff  did  not 
choose  to  employ  a  solicitor  of  her  own,  but  chose  to  act 
on  the  advice  of  the  same  party  who  was  giving  advice 
to  the  person  who  was  selling  the  estate  i  I  think  that 
makes  no  difference,  unless  you  can  bring  it  to  this 
point,  that  the  party  having  the  charge  and  the  party 
selling  the  estate  employed  the  same  solicitor  in  stating 
the  cases  and  obtaining  the  opinions.  Then  the  solicitor 
would  be  their  joint  solicitor,  and  there  can  be  no  doubt 
that  either  party  might  call  for  the  production  of  those 
documents ;  for,  in  such  a  case  as  that,  there  would  be 
exactly  the  same  professional  confidence  with  the  one  as 
with  the  other.  But,  unless  you  can  bring  it  to  that, 
the  circumstance  that  the  party  having  the  charge 
chooses  to  rely  on  the  advice  of  the  same  person  as  the 
party  selling  the  estate  is  consulting,  does  not  seem  to 
me  to  make  any  difference  at  all.  It  may  make  it 
rather  more  probable  that  he  was  employed  by  them 
jointly ;  but,  unless  you  can  bring  it  to  that,  it  does  not 
seem  to  me  to  vary  the  case. 


Is  it  then  different  in  the  case  of  a  wife  I  Now  I  put 
out  of  the  question  the  husband  and  wife  being,  for 
many  purposes,  considered  as  the  same  person :  a  sort 
of  legal  fiction  meaning  that  their  interests  are,  in  a 
great  measure,  identified.  But  I  consider  that  that  makes 
no  difference  at  all,  except  so  far  as  it  would  be  a  cir- 
cumstance rendering  it  much  more  probable  that  the 
solicitor  was  employed  as  the  comimon  solicitor  of  both. 
But  exclude  that  fact  and  once  establish  that  the  soli- 
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citor  was  acting  only  for  the  j^arty  selling  the  estate, 
then  I  think  that  the  circumstance  of  the  party  having 
the  charge  being  the  wife  of  the  party  selling,  makes  no 
difference.  It  makes  it  far  more  probable  that  the  soli- 
citor was  employed  for  both ;  but,  in  any  other  respect,  I 
think  it  makes  no  difference  at  all.  And,  that  being  so, 
I  come  to  the  conclusion  that  there  is  nothing,  here, 
which  amounts  to  an  admission  that  any  of  these  docu- 
ments are  documents  which  the  plaintiff  is  entitled  to 
see.  They  are  sworn,  distinctly,  by  Mr.  Warde^  in  his 
affidavit,  to  have  been  stated  and  taken  on  his  sole 
behalf,  and  not  on  behalf  of  himself  and  any  other  per- 
son, which  hsX  words  include  his  wife :  and  the  only  way 
in  which  that  is  attempted  to  be  met,  is  the  admission  in 
the  answer  of  Mr.  Warde  (and  there  is  an  exactly 
similar  admission  in  the  answer  of  Mr.  Bury)  that  the 
Plaintiff  had  no  separate  solicitor  or  Counsel,  and  that 
she  entered  into  the  arrangement  for  the  release  of  the 
Warwickshire  estates  and  executed  the  indenture  of 
September  1845,  under  the  advice  of  Mr.  Warde  s  soli- 
citor and  Counsel,  and  without  any  other  legal  advice.  It 
does  not  at  all  follow  that  she  entered  into  it  in  pursuance 
of  certain  opinions  that  her  solicitor,  or  the  party  acting 
for  her,  had  taken.  It  is  only  the  advice  of  the  solicitor, 
who,  acting,  in  taking  these  opinions,  for  the  husband, 
thought  himself  warranted  in  advising  the  wife  to  exe- 
cute that  deed,  and  she,  upon  that  advice  so  given,  does 
the  act. 


Whether,  by  amending  the  bill,  any  charge  can  be 
introduced  showing  that  Mr.  Warde  either  had  actually 
acted  as  her  agent,  or  led  her  to  consider  that  he  was 
acting  as  her  agent  in  taking  those  opinions,  is  a  matter 
on  which  I  need  not  speculate..  Such  a  case  might  be 
made ;  but,  in  the  present  state  of  the  pleadings,  I  think 
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that,  if  the  Plaintiff  had  been  a  stranger,  there  is  no-  1850. 

thing  to  show  that  these  cases  were  stated  on  her  behalf, 
and  that  the  circumstance  of  her  being  the  wife  of  the 
Defendant,  makes  no  difference.  Consequently,  this 
motion,  so  far  as  it  relates  to  the  documents  alleged  to 
be  privileged,  must  be  refused^ 


BOWKER  V.  BULL.  1850: 

—^  8th  NoTember 

Uy  an  indenture  dated  the  11th  of  March  1836,  the  and 

Defendant,  BuU^  mortgaged  certain  pieces  of  land,  situate     !?  »"    r. 

in  March  in  the  Isle  of  Ely^  to  Elizabeth  Stevens^  since    Mortgaaor  and 
deceased,  in  fee,  for  securing  400/.  and  interest,     fiy  an       mortgagee. 
indenture  dated  the  3rd  of  March  1843,  he  mortgaged    ^"^^/"^"^ 
the  same  pieces  of  land,  subject,  expressly,  to    Mrs.      Redemption. 
8tevens*$  security,  together  with  certain  copyhold  lands         Tacking. 
and  drainage-securities,  and  his  wife  and  two  daughters,     .       ^^     , 
mortgaged  certain  freehold  and  copyhold  hereditaments,  his  freehold  and 
of  wliich  the  wife  was  seised  for  life  with  remainder  to  her  copyhold 
daughters  in  fee,  under  the  will  of  Eleanor  Wardy  to  the  ^^^^  drainage 
Plaintiff,  for  securing  5600/.  and  interest :  and  that  inden-   bonds,  and,  by 
ture,  at  the  end  of  it,  declared  that,  without  prejudice  u*^  j^^^fT*^^' 
to    any  of   the    rights   or  remedies    of    the   Plaintiff,  mortgaeed  their 

bis  heirs,  executors,  administrators,  or  assigns,  as  be-  fi^^bold  and 

copyhold 
estates,  to  B.  to  secure  6000/.  lent  by  B.  to  J,,  and  the  deed  de- 
clared that,  without  prejudice  to  any  of  the  rights  or  remedies  of  B., 
his  heirs,  executors,  &c.,  as  between  A.,  his  heirs,  executors,  &c.,  on 
the  one  hand,  and  the  daughters,  and  their  heirs,  executors,  &c.,  on 
the  other  band,  B.,  his  heirs,  executors,  &c.,  should  be  primarily  liable 
to  the  payment  of  the  6000/.,  and  that  his  freehold  and  copyhold 
estates  therein  comprised  should  be  primarily  liable  to  answer 
and  make  good  the  6000/.  Six  years  afterwards,  A.  mortgaged 
his  freehold  and  copyhold  estates  comprised  in  the  prior  mortgage, 
and  also  the  drainage-bonds,  to  ^.,  to  secure  TOOL  lent  to  bimby 
B.  Held  tbat  B.  was  not  eutilled,  as  against  A.'e  daughters,  to 
tack  his  second  mortgage  to  the  first,  but  tbat  the  daughters  were 
entitled  to  redeem  the  first  mortgage  on  payment  of  the  6000/. 
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tween  the  Defendant  Sull^  his  heirs,  executors  and 
administrators  on  the  one  hand^  and  SulPs  wife  and 
daughters  and  their  respective  heirs,  executors  and  ad- 
ministrators on  the  other  hand,  JBidL,  his  heirs,  executors 
and  administrators  should  be  primarily  liable  to  the  pay- 
ment of  the  principal  and  interest  monies  intended  to  be 
thereby  secured;  and  that  the  freehold  hereditaments 
thereinbefore  described,  but  not  comprising  the  here- 
ditaments devised  by  the  will  of  Eleanor  Ward^  and  the 
copyhold  hereditaments  thereinbefore  described  and  co- 
venanted to  be  surrendered,  not  comprising  any  copy- 
hold hereditaments  devised  by  the  said  will,  should  be 
primarily  liable  to  answer  and  make  good  the  same  prin- 
cipal and  interest  monies.  On  the  5  th  of  March  1844, 
the  Plaintiff  took  a  transfer  of  Mrs.  Stevens's  mortgage. 
By  an  indenture  dated  the  9th  of  May  1849,  JBull  mort- 
gaged, to  the  Plaintiff,  all  the  freehold  and  copyhold 
hereditaments  comprised  in  the  before-mentioned  secu- 
rities of  which  he  was  seised,  and  also  the  drainage- 
securities,  for  securing  700Z.  and  interest. 


Mrs.  Bull  died  in  August  1849. 


Under  the  Orders  of  April  1860,  the  Plamtiff  filed  a 
claim  against  Sull  and  his  two  daughters,  Eleanor  Ann 
and  Sarah  Elizabeth^  stating  that,  under  an  indenture 
dated  the  3rd  of  March  1843,  and  made  between  Joseph 
Bull  and  Susannah  his  wife,  since  deceased,  of  the  first 
part,  their  two  daughters  of  the  second  and  third  parts, 
and  the  Plaintiff  of  the  fourth  part,  and  of  an  indenture 
dated  the  5th  day  of  March  1844,  and  made  between 
Richard  Baxter ^  the  executor  of  Mrs.  Stevens^  of  the 
first  part,  William  WattSy  the  heir  of  Mrs.  Stevens^  of 
the  second  part,  Bull  of  the  third  part,  and  the  Plaintiff 
of  the  fourth  part,  and  of  an  indenture  dated  the  9th 
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of  May  1849  and  made  between  Bull  of  the  one  pait» 
and  the  Plaintiff  of  the  other  part,  the  PUintiff  was  a 
mortgagee  of  certain  freehold  and  copyhold  or  customary 
property  therein  comprised,  and  ako  assignee  of  certain 
indentures  therein  mentioned  (being  charges  on  certain 
taxes  *),  for  securing,  altogether,  the  sum  of  6700/.  and 
interest ;  and  that  the  time  for  payment  thereof  had 
elapsed ;  and  that  Bull  and  his  daughters  were  entitled 
to  the  equity  of  redemption  of  the  mortgaged  premitee : 
and  the  Plaintiff,  therefore,  claimed  to  be  paid  the  aoni 
of  6700/.  and  interest  and  the  costs  of  this  suit ;  and,  in 
default  thereof  to  foreclose  the  equity  of  redemption  of 
the  mortgaged  premises,  and,  for  that  purpose,  to  have 
all  proper  direeiions  given  and  accounts  taken. 


1850. 


BOWKKR 

9. 

Bull. 


Mr.  Bolt  and  Mr.  Toller,  for  the  Plaintiff,  said  that 
the  drainage-securities  were  not  mentioned  in  the  declsr 
ration  at  the  end  of  the  deed  of  March  1843 ;  and  they 
contended  that  Eleanor  Ann  Bull  and  Sarah  Elizabeth 
Bull  were  not  entitled  to  redeem,  except  on  payment  of 
the  700/.  and  interest,  as  well  as  the  6000/.  and  interest. 


Mr.  Bethell  and  Mr.  Osborne,  for  Eleanor  Ann  Bull 
and  Sarah  Elizabeth  Bull,  said  that  their  clients  were 
only  sureties  for  their  father ;  and  that  it  was  a  well- 
established  rule  of  a  Court  of  Equity,  that  if  a  surety 
paid  the  debt  of  the  principal  debtor,  he  was  entitled  to 
the  benefit  of  all  the  securities  which  the  creditor  held 
for  the  debt :  Copis  v.  Middleton  (a)  :  and  that,  it 
would  be  a  violation  of  that  role  to  hold  that  their 
dieots  weie  not  entitled  to  redeem  the  property  com- 
jttiMd  in  the  mortgage  of  March  1843,  on  payment 

*  The  drainage-secnrities. 
(a)  Tarn.  &  Russell,  224. 
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only  of  the  principal  and  interest  due  on  that  mortgage. 
They  referred  also  to  Wright  v.  MorUy  (J). 

Mr.  Cairns  appeared  for  BuU^  and 


Mr.  Shebbeare  for  another  party « 


2nd  December. 


The  Vice-Chancellor  : 

This  was  a  claim  of  forecIosut*e,  by  the  Plaintiff, 
against  Mr.  Sull  and  his  two  daughters,  as  De- 
fendants. I  took  time  to  consider  a  single  point 
which  was  raised,  in  the  argument,  under  these  circum- 
stances. By  a  deed  of  the  3rd  of  March  1843,  made 
between  Joseph  Bull  and  Susannah  his  wife,  of  the  first 
part,  their  two  daughters  and  only  children,  Eleanor g 
Ann  Sull  and  Sarah  Elizabeth  JBull^  of  the  second 
part,  and  William  Sowker  of  the  third  part,  reciting 
the  will  of  Eleanor  Ward^  under  which  Mrs.  Bull  was 
tenant  for  life  of  a  certain  messuage  called  Westry 
House,  situate  at  March  in  the  Isle  of  Ely,  with  divers 
lands  adjoining,  with  remainder,  after  her  death,  to  her 
two  daughters,  the  said  Eleanor  Ann  Bull  and  Sarah 
Elizabeth  Bull,  as  tenants  in  common  in  fee ;  and  also 
reciting  that  Joseph  Bull  was  seised  in  fee  of  two  other 
estates  in  March  or  had  an  absolute  |K>wer  of  appointing 
the  same,  subject  only,  as  to  one  of  such  estates,  to  a 
mortgage  in  fee,  to  Elizabeth  Stevens,  for  securing  a 
sum  of  400Z.  and  interest :  it  was  witnessed  that,  in  con- 
sideration of  a  sum  of  5000/.  advanced  and  lent  by 
Bowher  to  Bull,  and  for  a  nominal  consideration,  Joseph 
Bull  and  Susannah  his  wife  and  their  two  daughters,  con- 
veyed all  the  above-mentioned  hereditaments,  to  Bowher- 
in  fee,  subject,  nevertheless,  to  a  proviso  for  redemption 


(5)  11  Ves.  12. 
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on  payment  of  5600/.  and  interest  on  the  3rd  of  March 
1844.  There  was  also  a  covenant  to  surrender^  by  way 
of  further  security,  some  copyholds  held  partly  by  Mrs. 
Bull  and  her  daughters,  under  the  will  of  Eleanor  Ward, 
and,  partly,  by  Joseph  JBtUl,  in  connection  with  one  of 
the  before-mentioned  freehold  estates  of  which  he  was 
seised  in  fee.  The  deed  also  recites  that  Joseph  Bull^ 
in  right  of  his  wife,  was  entitled  to  indentures  of  assign- 
ment of  taxes  arising  from  fen  lands  in  March ;  and  then 
he  and  his  wife  assign  these  indentures,  to  Bowher^  sub- 
ject to  the  same  proviso  for  redemption  on  payment  of 
the  before-mentioned  sum  of  5600/.  and  interest.  The 
deed  contains  a  power  of  sale,*  by  Bowker^  in  case  of 
default  in  payment  of  the  sum  secured  or  the  interest ; 
and,  finally,  there  is  a  proviso  that,  as  between  Joseph 
Bull  on  the  one  hand,  and  his  wife  and  daughters 
on  the  other  hand,  Joseph  Bull  should  be  primarily 
liable  to  the  payment  of  the  5600/.  and  interest ;  and 
the  freehold  and  copyhold  hereditaments  of  which  he 
was  seised  in  fee,  should  be  primarily  liable  to  the  same. 
It  appears  that,  in  March  1844,  Bowker  obtained  a 
transfer  of  the  mortgage  for  400/.  made  originally  to 
Stevens;  and  he,  thereby,  undoubtedly  became  first 
mortgs^ee,  of  all  the  property,  for  securing  6000/.  and 
interest.  He  is,  therefore,  clearly  entitled  to  the  ordi- 
nary decree  of  foreclosure  of  all  the  property  comprised 
in  his  securities,  as  mortgagee  for  6000/. 


1850. 


The  question  arises  whether  he  is  entitled  to  consider 
himself  as  first  mortgagee,  on  all  or  any  part  of  the  pro- 
perty, for  a  further  sum  of  700/.,  by  reason  of  a  deed  of 
the  9th  of  May  1849,  made  between  Joseph  Bull  of  the 


*  This  power  was  not  noticed  in  the  papers  with  which  the 
Reporter  was  famished. 
Vol.  I.     N.  S.  d 
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one  part,  and  Bowker  of  the  other  part,  whereby,  in 
consideration  of  700/.  paid  by  Bowher  to  Bull^  he  con- 
veyed to  him,  by  way  of  mortgage,  all  the  property  com- 
prised in  the  prior  securities  of  which  he  was  seised  in 
fee,  and  also  the  two  assignments  of  taxes !  On  the 
part  of  the  two  children,  it  was  contended  that  Bowker 
must  be  postponed  to  them  so  far  as  relates  to  this 
latter  charge:  and  I  think  that  they  are  right.  The 
children  are,  according  to  what  appears  on  the  face  of 
the  deed  of  IS^iS,  mere  sureties  for  their  father.  Bowker^ 
when  he  took  his  further  charge  in  1849,  had  full  notice 
of  this ;  and,  therefore,  he  could  only  take  subject  to 
such  rights  as  the  daughters  had  acquired  by  reason  of 
their  having  concurred  in  the  former  deed.  Now  it  is 
quite  clear  that  a  surety  paying  off  the  debt  of  his  prin- 
cipal, is  entitled  to  a  transfer  of  all  the  securities  held 
by  the  creditor,  in  order  that  he  may  make  them  avail- 
able against  the  debtor,  as  the  original  creditor  might 
have  done.  On  these  grounds,  the  daughters  were  cer- 
tainly entitled,  on  paying  off  the  6000/.  mortgage,  to  have 
all  the  securities  comprised  in  the  deed  of  the  drd  of 
March  1843,  made  over  to  them,  in  order  to  enable 
them  to  reimburse  themselves,  out  of  their  father's  sepa- 
rate property  comprised  in  that  deed,  whatever  portion 
of  the  6000/.  they  might  have  been  obliged  to  pay  :  and 
this  is  a  demand  certainly  prior,  in  point  of  date,  to  the 
last  mortgage.  It  was  urged,  at  the  bar,  on  behalf  of 
Bowker^  that  this  right  of  a  surety,  is  only  a  potential 
equity  ;  which,  though  it  may  be  asserted  by  the  party 
himself,  yet  cannot  bind  third  persons.  But  I  cannot 
agree  to  this.  The  equity  gives,  to  the  surety,  a  right 
to  call  for  a  transfer  of  the  securities,  and  so  binds  those 
securities  into  whatever  hands  they  may  come  with 
notice  of  the  charge. 
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It  was  then  further  contended  that,  whatever  may  be 
the  rights  of  the  parties  as  to  the  hmd,  yet  that  the  doc- 
trine could  not  be  extended  to  the  indentures  of  taxes : 
for  that  the  proviso  at  the  end  of  the  deed,  though  it 
stipulated  for  a  priority  as  to  the  former,  was  silent  as  to 
the  latter.  I  cannot,  however,  agree  to  the  proposition 
that  the  parties,  by  expressly  mentioning  one  part  of  the 
security*  have  become  bound  to  forego  their  rights  as  to 
the  rest.  It  will  be  recollected  that  the  mortgage  con- 
tains a  power  of  sale ;  and  the  proviso  might,  perhaps, 
have  had  reference  to  that  power ;  that  is  all.  The  par- 
ties might  have  meant  to  stipulate  that,  as  between  Mr. 
BuU  and  his  children,  the  latter  should  be  bound  to 
resort  for  their  indemnity,  in  the  first  instance,  to  the 
land,  and  to  the  indentures  of  taxes  only  in  the  event  of 
the  primary  fund,  the  land,  proving  deficient.  Be  this, 
however,  as  it  may,  I  do  not  think  that  the  sureties, 
by  expressly  mentioning  a  part  of  their  rights,  can  be 
deemed  to  have  waived  or  lost  the  entire  right  given 
them  by  the  doctrines  of  this  Court.  The  result  is  that 
there  must  be  the  usual  decree  of  foreclosure  against  all 
the  parties,  mortgagors,  in  the  deed  of  1843,  as  on  a 
mortgage  for  6000/.,  and,  in  case  the  sum  found  due,  is 
paid,  then,  if  all  or  any  part  is  paid  by  the  daughters  or 
eitlwr  of  them,  the  securities  must  all  be  transferred  to 
them,  and  JBowkercan  only  make  his  subsequent  security 
available  bj  redeeming  them  in  the  ordinary  way. 


1850. 


BOWKKR 

Bull. 


This  is  the  clear  opinion  I  had  formed  after  the 
hearing :  but  my  attention  was  afterwards  called, 
by  Mr.  Lee  as  amicus  Curue  to  the  cases  of  Barnes 
V.  Racster  (a)  and  Bugden  v.  Bignold  {b) ;  and  also 
I  was,  anonymously  referred  to  a  case  of  Higgins  v. 


(a)   1  Youn.&  Coll.  401. 


{h)  2  Youn.  &  CoU.  377. 
d2 
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Frankis^  in  the  10  Jurist  328,  before  Sir  James 
Wigram ;  and  I  wished  to  have  an  opportunity,  before 
I  decided  this  case,  of  referring  to  these  authorities. 
I  have  now  done  so ;  but  I  see  no  reason  to  alter  the 
view  of  the  case  which  I  had  previously  taken.  The 
two  cases  referred  to  in  Youn.  &  Coll.  were  both  cases 
where  the  same  mortgagor  had  mortgaged  different 
estates  to  various  parties,  some  of  whom  had  claims  on 
one  estate  only,  and  others  on  all ;  and  the  question  was 
as  to  the  rights  of  the  different  subsequent  mortgagees 
to  throw  the  prior  mortgagees  on  particular  parts  of 
their  securities.  But  the  doctrine  there  acted  on  by 
Vice-Chancellor  Knight  JBruce^  does  not  seem  to  me 
applicable  to  a  case  like  the  present,  of  several  mort- 
gagors, and  where  the  question  is  as  to  the  right  of  the 
surety  mortgagee,  against  his  principal.  The  case  in 
the  Jurist  before  Sir  James  Wtgram^  is  in  strict  con- 
formity, as  I  understand  it,  with  the  principle  on  which 
I  am  now  acting,  except  indeed  that,  there.  Sir  James 
Wigram  directed  the  Master  to  inquire  whether  the 
party  was  a  surety.  That  would  be  a  perfectly  useless 
inquiry  here,  and  would  only  occasion  unnecessary  ex- 
pense. It  is  not  disputed  that  Joseph  Bull  alone  is  the 
principal  debtor,  and  that  the  other  parties  are  sureties. 
The  decree  must,  therefore,  give  them  a  right,  as  mort- 
gagees, against  all  the  property  of  Joseph  JBull^  for 
whatever  they  may  pay  in  redeeming  the  mortgage  for 
6000/.;  and  then  Bowher  will  be  foreclosed  against 
them,  unless  on  payment  of  what  is  due  to  them  in 
respect  of  what  they  shall  so  pay  in  discharge  of  the 
6000Z.  mortgage.  If  Bowher  redeems  them,  the  decree 
will  go  on,  in  the  usual  way,  to  direct  an  account  of  the 
principal  and  interest  due  to  him  on  both  mortgages, 
and,  in  default  of  payment,  Joseph  Bull  will  be  fore- 
closed. 
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IN  THE  MATTER  OF  THE  ACT  FOR  BETTER  1850: 

SECURING  TRUST-FUNDS  AND  FOR  THE     "^No^iS;^ 
RELIEF  OF  TRUSTEES.  '      j.  .     ^ 

Condition, 

EX  PARTE  MARY  ELEANOR  DICKSON.  Leffaey. 

William  DICKSON,  a   Major-Ceneral  in   the  J^^l^^Zt 

East  India  Company^s  service,  made  his  will  bearing  for  his  daugh- 

date  on  the  4th  of  March  1848,  and,  partly,  in  the  ter  for  life,  re- 

,         -  -  4.  ,1      .  mainder  in  trust 

words  and  figures  foUowing :  fo,  her  children 

who  should  at- 

"  I  bequeath  the  sum  of  10,000/.  sterling,  unto  my  ^^^  twenty-one, 

wife^  Harriett  DicksaUy  my  son,  Samuel  Auchmuty  Dick-  ^nist  for  two  of 
ion,  and   my  sons  in   law,  John  Neeldy  Esq.  and  the  his  sons  abso« 

Honourable  Mortimer  Sackvilk  West,  their  executors,    "  ^  ^xv  *°   •  j^ 

'  '  gave  the  residue 

administrators  and  assigns,  upon  trust  to  invest  the  of  his  personal 

same,  in  their  or  his  names  or  name,  in  the  Parlia-  ®sto^®  ^^.K^^ 

X     1        i.  ^  T>  .     .  X    •  .        .  other  children, 

mentary  stocks  of  Great  Brttain^  or  at  interest  on  gy  ^  codicil,  he 

Government  or  real  securities  in  Great  Britain  or  Ire-  declared  that, 
land%  and  upon  further  trust  to  pay  the  annual  pro-   ^"  *?|     *     ** 
duce  thereof  to  my  daughter,  Mary  Eleanor  Dickson^  tended  to  be- 
for  her  life ;   and,  after  her  decease,  the  said  sum  of  ^o™f^  *|°"°'  ^® 
10,000/.  and  the  stocks  and  securities  thereof  and  the  ^^ke^i  in  the 
annual  produce  thereof,  shall  be  in  trust  for  all  and  event  of  her  car- 
every  the  child  and  children  of  my  said  daughter  Mary  p^"?  to'eff   t  " 
Eleanor  Dickson^  who,  being  a  son  or  sons  shall  respec-  and  excluded 
tively  attain  the  age  of  21  years,  or,  being  a  daughter  or  ^^^  .^®™  *^^/^" 
daughters,  shall  respectively  attain  that  age  or  marry  vantages  from 
under  that  age,  to  be  equally  divided  between  or  among  his  will.    The 

them,  if  more  than  one,  for  their  respective  absolute    ^'^S'^ter  be- 
'  '  ^  came  a  nun. — 

Held  that  the 

condition  annexed,  by  the  codicil,  was  a  lawful  one ;  and  that,  though 

the  bequest  in  favour  of  the  daughter  was  merely  revoked,  and  there 

was  no  gift  over  on  breach  of  the  condition,  her  interest  under  the 

bequest,  ceased  on  her  becoming  a  nun. 
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1850.  benefit :  and,  if  there  shall  be  but  one  such  child^  the 

Dickson's  ^^^'^  *^  ^®  ^^^  such  only  child  absolutely :  and,  if  there 
Trust.  shall  be  no  child  of  my  said  daughter,  who,  being  a  son, 
shall  live  to  attain  the  age  of  21  years,  or,  being  a 
daughter,  shall  live  to  attain  that  age  or  be  married, 
then  the  said  sum  of  10,000/.  and  the  stocks  and  secu- 
rities thereof,  shall,  subject  to  the  trusts  aforesaid,  be  in 
trust  for  my  sons,  Samuel  Auchmuty  Dickson  and  WiU 
liam  Thomas  Dickson^  in  equal  proportions,  absolutely.'" 
And  the  testator  gave  the  residue  of  his  personal  estate, 
after  payment  of  his  debts,  funeral  and  testamentary 
expenses  and  legacies,  to  the  same  trustees,  in  trust  for 
his  sons  and  his  daughters  Harriett  and  Fanny, 

The  testator  made  a  codicil  to  his  will,  dated  on  the 
same  day  as  his  will,  and  partly  as  follows  : 

"  In  the  distribution  of  my  personal  property  in  my 
said  will,  I  left  the  sum  of  10,000/.  to  my  executors 
therein  named,  in  trust  to  pay  the  interest  of  that  sum 
to  my  daughter,  Mary  Eleanor  Dickson^  during  her  life, 

•  Sic,  &c.  &c.*     But  now  finding  that  she  contemplates  re- 

maining in  a  Roman  Catholic  convent  and  becoming  a 
Nun,  I,  consequently,  hereby  declare  that,  in  the  event 
of  her  carrying  out  her  intention  of  taking  the  veil, 
becoming  a  Nun,  continuing  to  reside  in  a  convent,  or,  in 
any  other  way,  associating  herself,  permanently,  with 
any  Roman  Catholic  establishment  of  that  nature,  she 

•  Sic.         would*  forfeit  all  claim  to  a*  benefit  from  the  said  sum  of 

10,000/.,  and  I  hereby^  in  that  case,  revoke  the  said 
bequest ;  and,  in  order  to  prevent  any  portion  of  my 
property  from  being  appropriated  to  other  purposes  than 
the   benefit   of  my  family,   /  hereby  exclude  my  said 

•  Sic.  daughter,  Mary  Eleanor  Dickson,  from  all  reversionary* 

advantages  whatever,  from  my  said  will. 
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The  testator  died  shortly  after  the  date  of  his  will  and  1850. 


codicil. 

The  trustees  invested  the  legacy  of  10,000/.  in  the 
purchase  of  10,694/.  Consols;  and  in  March  1850  they 
transferred  the  stock  into  Court  under  the  Act  mentioned 
in  the  title  to  this  case.  In  July  following,  Mary  Eleanor 
Dickson  presented  a  petition  praying  that  the  dividends, 
due  and  to  become  due  on  the  stock,  might  be  paid  to 
her.  Shortly  afterwards,  an  affidavit  was  made  by  a 
clerk  to  the  solicitor  of  the  trustees,  stating  that,  on 
the  3rd  of  April  1850,  the  deponent  served  Mary 
Eleanor  Dickson  with  a  notice,  in  writing,  of  the  trans- 
fer and  payment  of  the  10,000/.,  into  Court :  that  he 
served  the  notice  on  her  at  the  Roman  Catholic  convent 
at  Hammersmith^  at  which  she  then  was  and  still  con- 
tinued, as  the  deponent  had  been  informed  and  verily 
believed,  an  inmate :  that,  after  the  receipt  of  the  notice, 
Mary  Eleanor  Dickson  requested  the  deponent  to  wait 
until  it  had  been  shown  to  the  Lady  Abbess,  in  case  any 
further  information  was  required :  that,  at  the  time  he 
served  the  notice,  Mary  Eleanor  Dickson  was  dressed 
b  the  habit  of  a  Nun,  and  appeared  to  have  permanently 
associated  herself  with  the  said  Roman  Catholic  esta- 
blishment :  that,  in  reply  to  an  observation  made,  by 
him  to  the  attendant  at  the  convent,  regarding  the  appa- 
rent ill  health  of  Mary  Eleanor  Dickson^  he  was  given 
to  understand  that  such  appearance  was  owing  to  the 
circumstance  that  Lent  had  just  passed  over,  and  that 
Mary  Eleanor  Dickson  would  then  soon  get  better. 

Mr.  Betkdl  and  Mr.  Flendng^*  in  support  of  the 
petition,  argued  tha^lhis  was  a  case  in  which,  after  a 

♦  The  arguments  are  reported  ex  relatione. 


Dickson's 
Trust. 
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1850.  vested  interest  had  been  acquired  by  the  legatee,  a  con- 

Dickson's      dition  subsequent  was  added,  under  which  that  interest 
Trust.         was  sought  to  be  divested,  without  any  gift  over  of  the 
legacy ;  and  that,  in  such  cases,  the  condition  was  con- 
sidered tit  terrorem  only:    Marples  v.  Bainbridge (a)^ 
Morris  v.  Burroughs  (6). 

Mr.  James  Parker^  for  the  residuary  legatees,  admitted 
that  the  condition  was  a  condition  subsequent,  but  con- 
tended that  it  was  a  revocation  of  the  bequest  upon 
such  condition ;  and  that  there  was  no  such  rule  as  that, 
in  order  to  make  a  condition  subsequent  effectual^  there 
must  be  a  gift  over  (c). 

Mr.  Bethell  interposed,  and  said  that  the  cases  re- 
lating to  real  estate,  had  no  application,  the  rule  being 
derived  from  the  civil  law,  and  confined  to  personalty. 

Mr.  James  Parker. — The  rule  of  the  civil  law  is  not 
followed,  although  commonly  referred  to.  In  MorUy  v. 
Ilennoldson{d)^  although  the  point  in  the  cause  was 
different,  the  Vice-Chancellor  Wigram  spoke  of  the 
rule  of  the  civil  law  in  these  terms  :  "  The  rule  of  the 
civil  law  was  referred  to  in  the  argument,  as  it  has 
usually  been  on  questions  of  this  nature :  but  that  law, 
founded,  as  Lord  Loughborough  observes,  on  social 
maxims  and  public  polity  so  essentially  different  from 
our  own,  as  to  render  it  difficult  to  conceive  how  it  could 
have  been  adopted  by  our  Courts  on  this  subject,  has 
not  been  followed  with  regard  to  conditions  operating  in 
restraint  of  marriage.  The  extent  to  which  the  civil 
law  has  been  gradually  departed  from,  is  to  be  collected 

(a)  1  Madd.  590.  Jarman,  3rd  edit.  p.  295. 

{b)  1  Atk.  399,  see  404.  (d)  2  Hare,  5/0;  see  578. 

(c)  2  Powell  on  Devises,  by 
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from  Lord  ThurIow*s  jadgment  in  Scott  y.  7]/ler,     In  1850. 

the  English  law,  a  distinction  has  been  taken  between      Dickson's 

the  cases  in  which  the  restraint  operates  as  a  condition         Trust. 

precedent,  and  those  in  which  it  is  expressed  to  take 

effect  as  a  condition  subsequent.    A  distinction  has  also 

been  made  as  to  whether  it  is  a  particular  restraint  (a 

partial  and  reasonable  restraint),  or  whether  it  is  a 

general  restraint,  and  the  decision  is^  generally,  made 

to  depend  upon  the  question  whether  there  is  a  gift 

over  or  no  gift  over.     In  Stackpole  v.  Beaumont^  Lord 

Loughborough  appears  to  have  said  that  such  was  the 

state  of  the  authorities,  a  judge  could  not  be  considered 

to  act  too  boldly  whichever  side  of  the  proposition  he 

should  adopt.*" 

The  caseSy  Mr.  Parker  continued,  in  which  the  con- 
dition has  been  disregarded,  are  cases  where  it  was 
attempted  to  impose  a  restraint  which  was  illegal,  or 
contrary  to  public  policy:  a  ground  which  does  not 
apply  to  this  case.  Here  the  intention  is  clear,  and 
there  is  no  objection,  in  law,  to  giving  effect  to  it: 
Uoyd  V.  Branton  {e). 

Mr.  JElmsley  appeared  for  other  parties. 

Mr^  Bethelly  in  reply,  said  that  the  cases  in  which  the 
condition  was  ineffectual  and  regarded  as  in  terrorem 
only,  were  not  merely  those  in  which  the  condition  was 
also  bad  in  law.  If  that  were  so,  there  would  be  no 
necessity  to  resort  to  the  argument,  that  the  gift  was  in 
terrorem^  or  that  a  gift  over  was  needed  to  make  it  valid. 
It  would  be  sufficient  to  refer  to  the  condition  itself. 
But  Lord  Hardwicke,  distinctly,  said  that,  in  the  case  of 

{e)  3  Mer.  108. 
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1850.  legacies,  *^  admitting  there  is  no  devise  over^  then  the 

Dickson's      question  will  be,  whether  the  condition  is  in  terrorem 
Trust.         only''  (/). 

The  Vice-Chancellor  : 

This  was  the  petition  of  Jtfary  Eleanor  Dickson,  pre- 
sented under  the  Act  of  10  &  11  Vict.  c.  96.  It  states, 
&c.  &c.,  and  it  prays,  &c.  &c. 

The  relief  asked  would  be  matter  of  course,  if  the  title 
of  the  petitioner  had  rested  on  the  will  alone,  under 
which  she,  certainly,  took  an  interest  for  her  life  in  the 
funds  in  question.  But  the  question  is,  how  far  that 
interest  is  affected  by  the  codicil ;  it  being  admitted,  at 
the  bar,  by  the  Counsel  for  the  petitioner,  that  she  has 
associated  herself,  permanently,  with  a  Roman  Catholic 
establishment  in  the  nature  of  a  convent ;  and  so  has 
brought  herself  within  the  purview  of  the  clause  of  for- 
feiture contained  in  the  codicil. 

The  first  point  for  inquiry,  is  what,  under  the  circum- 
stances which  have  happened,  are  the  intentions  of  the 
testator  as  expressed  on  the  face  of  the  will  and  codicil. 
On  this  point  there  cannot,  I  conceive,  be  any  doubt 
whatever.  The  testator,  in  terms,  says :  "  If  my  daugh- 
ter associates  herself,  permanently,  with  a  Roman  Ca- 
tholic establishment,  then  I  revoke  the  bequest  in  her 
favour  of  10,000/. ;''  that  is  :  "  On  such  an  event  occur- 
ring, my  will  is  to  be  read  as  if  it  had  contained  no  such 
bequest.''  It  is  impossible  for  an  intention  to  be  more 
clearly  expressed. 

The  intention  then  being  clear,  the  next  question  is 

(/)  1  Atk.  379. 
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whether  it  is  a  lawful  intention !     What  doubt  can  exist  1850. 

on  this  point !  It  is  surely  competent,  to  a  testator,  by  Dickson's 
a  clause  properly  framed,  to  limit  the  interest  which  he  Trust. 
gives  to  his  daughter,  to  such  a  time  as  she  shall  remain 
unconnected  with  a  convent.  And,  if  this  may  be  law- 
folly  done  by  an  original  limitation  of  the  interit  given, 
there  can  be  nothing  unlawful  in  a  clause  framed  for 
bringing  about  the  same  result  by  means  of  a  condition 
subsequent.  Independently,  therefore,  of  authority,  I 
should  have  thought  the  case  was  free  from  doubt.  The 
intention,  it  is  admitted,  is  a  lawful  intention,  and  ex- 
pressed so  as  to  leave  no  doubt  as  to  what  it  is.  Why 
is  the  Court  not  to  carry  it  into  effect !  The  ground 
relied  on  by  the  petitioner,  is  a  supposed  rule  of  Law, 
that,  whenever  a  legacy  is  given  absolutely  in  the  first 
instance,  but  followed  by  a  declaration  that  it  shall  be 
forfeited,  or  that  it  is  revoked  if  the  legatee  does  not 
comply  with  some  condition  subsequent  mentioned  in 
the  will,  there,  unless  on  the  non-compliance  with  such 
condition  the  legacy  is  given  over,  the  clause  of  forfeiture 
or  revocation  is  inoperative,  being  treated  as  a  mere  idle 
threat  to  induce  the  legatee  to  comply  with  the  con- 
dition, and  not  really  to  affect  the  bequest.  I  do  not, 
however,  think  that  any  such  rule  of  Law  exists.  The 
argument  in  favour  of  the  existence  of  such  a  rule,  was 
derived  from  a  supposed  analogy  between  the  case  put, 
and  a  case  of  a  bequest  which  the  testator  has  declared 
shall  be  forfeited  on  the  marriage  of  the  legatee.  In 
such  cases,  there  are,  no  doubt,  very  numerous  autho- 
rities for  the  proposition  that  the  legatee  takes  an  abso- 
lute legacy,  and  that  the  condition  subsequent  attempt- 
ing to  defeat  it  on  the  legatee  contracting  marriage,  is 
void.  The  condition  is  said  to  have  been  introduced  by 
the  testator,  merely  in  terrorem^  and  not  to  have  been 
intended  really  to  affect  the  interest  of  the  legatee.     It 
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1850.  is  impossible  to  refer  to  the  numerous  cases  on  this  sub- 

D      son's      J^^^'  without  feeling  that  the  Judges,  in  deciding  them. 
Trust.         have  never  felt  very  sure  of  the  ground  on  which  they 
were  treading.     It  is,  however,  certain  that  the  deci- 
sions have  proceeded  on  maxims  of  the  Civile  not  the 
Common  Law.     Now,  by  the  Civil  Law,  any  condition 
in  restraint  of  marriage  was  considered  as  a  condition 
rei  non  licit€Bj  and,  therefore,  in  whatever  form  imposed, 
it  was  held  to  be  null  and  void.    The  subject  is  discussed 
in  the  35th  Book  of  the  Pandects,  cap.  33,  et  seq.  to 
which  it  is  sufficient  to  refer.     Inasmuch,  therefore,  as 
legacies  may  be  sued  for  and  recovered  in  the  Eccle- 
siastical Courts,  where  the  rule  of  the  Civil  Law  would 
prevail,  this  Court  has  felt  itself  bound  to  conform  to 
that  Law,  in  order  that  there  might  not  be  a  conflict  of 
decision  in  the  two  Courts.     In  cases,  therefore,  where  a 
legacy  has  been  given,  coupled  with  a  condition  that  the 
legatee  shall  not  marry,  then  this  Court  hajs  felt  bound 
to  hold  that  the  testator  could  not  really  have  meant 
what  he  has  said ;  or,  if  he  did  mean  it,  then  that  he 
meant  to  prohibit  what  he  had  no  right  to  prohibit; 
and  so  that  his  expressions  must  be  considered  as  merely 
indicating  his  wishes,  and,  so  far  as  they  import  a  for- 
feiture of  the  bequest,  used-  merely  in  terrorem.     The 
rule  itself,  and  the  reasoning  upon  it,  and  the  grounds 
which  have  been  relied  on  as  taking  cases  out  of  its 
operation,  have  been  often  stated  to  be  very  unsatisfac- 
tory :  but  the  rule  is  established,  and  it  would  be  very 
unsafe  to  call  it  in  question  in  cases  to  which  it  applies. 
But  I  do  not  think  that  this  is  such  a  case.     The  rule 
depends,  for  its  principle,  not  merely  on  the  form  in 
which  the  intention  is  expressed;    not  merely  on  its 
being  a  condition  subsequent ;  but,  also,  on  the  nature 
of  the  condition  which  is  to  determine  the  legacy.     If 
the  condition,  being  a  condition  subsequent,  be  in  the 
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class  of  those  which  impose  a  restraint  considered,  by  1850. 

the  Civil  Law,  as  unlawful,  there,  if  the  condition  be  a  Dickson's 
simple  prohibition,  or  a  prohibition  with  a  declaration  of  Trust. 
forfeiture  of  the  legacy,  without  more,  the  rule  of  the 
Civil  Law  prevails  :  "  Remittur  conditio  C  and  the 
legacy  stands  as  if  no  such  condition  had  been  found  in 
the  testament.  If,  on  the  other  hand,  there  be  some- 
thing beyond  a  condition  and  clause  of  forfeiture ;  if  the 
forfeited  legacy  is,  on  breach  of  the  condition,  given 
over,  or,  which  is  the  same  thing,  is  directed  to  become 
part  of  the  residue,  and  that  residue  is  given  over,  then 
this  Court  disregards  the  doctrine  of  the  Civil  Law,  and 
acts  on  its  own  ordinary  rules.  The  legatee  over  be- 
comes entitled,  and  the  original  legatee  loses  his  legacy. 
It  is  not  necessary  to  inquire  whether  this  doctrine  can, 
under  any  circumstances,  be  applicable  to  the  case  of  a 
condition  precedent.  The  same  rule  which  prevails  in 
the  case  of  legacies  which  are  revoked  on  the  marriage 
of  the  legatee,  prevails,  also,  in  the  case  of  a  legacy 
made  void  in  case  the  legatee  should  dispute  the  will  of 
the  testator,  and,  on  the  same  ground,  namely,  that 
the  condition  has  been  considered,  whether  justly  or  not 
it  is  unnecessary  to  inquire,  as  contrary  to  the  policy,  or, 
according  to  the  language  of  the  Touchstone,  page  132, 
against  the  liberty  of  the  Law.  Such  a  condition,  there- 
fore, like  a  condition  in  restraint  of  marriage,  has  been 
considered  as  a  conditio  ret  nan  licitce ;  and,  so,  has  been 
treated  as  a  mere  clause  in  terrorem^  unless  where  there 
has  been  a  gift  over  on  the  condition  being  broken.  On 
similar  grounds,  a  condition  subsequent  defeating  a 
legacy  on  the  legatee  alienating  it  or  permitting  it  to 
become  liable  to  distribution  among  his  creditors  in 
bankruptcy,  has  been  held  inoperative.  Such  a  restric- 
tion is  an  endeavour  to  deprive  the  legatee  of  one  of  the 
ordinary  incidents  of  property,  and,  so,  contrary  to  the 
policy  of  the  Law ;  and,  in  such  cases,  therefore,  where 
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1850.  there  has  been  no  gift  overi  the  condition  subsequent 

has  been  treated  as  inoperative. 


Dickson's 
Trust. 


Now,  in  the  present  case,  there  is,  certainly,  no 
gift  over.  There  is  merely  a  revocation  of  the  legacy 
on  the  happening  of  the  event  vehich  has  occurred, 
namely,  the  legatee  associating  herself  with  a  Roman 
Catholic  establishment.  If,  therefore,  this  was  to  be 
treated  (like  a  condition  in  restraint  of  marriage,  or  a 
condition  not  to  dispute  the  will^  or  not  to  aliene,)  as  a 
condition  rei  non  UcitcBj  the  doctrine  to  which  I  have 
referred  would  apply.  The  testator  would  have  been 
treated  as  merely  expressing,  strongly,  his  wish  on  a 
subject  on  which  he  had  no  right  to  impose  restraint ; 
and  that  expression  of  wish  would  have  been  inoperative. 
But  the  condition  here  imposed,  is  a  perfectly  lawftd 
condition.  There  is  neither  principle  nor  authority  for 
saying  that  a  parent  may  not  make  a  provision  for  his 
daughter,  cease  on  her  taking  the  veil  or  becoming 
permanently  connected  with  a  convent.  The  condition 
is  conditio  rei  licitce ;  and  so  the  rules  derived  from 
conditions  in  restraint  of  marriage  or  otherwise  against 
the  liberty  of  the  Law,  are  inapplicable.  That  being  so, 
I  can  discover  no  principle  or  authority  for  saying  that 
this  Court  is  not  to  give  full  effect  to  the  intention, 
because  it  is  contained  in  a  condition  subsequent.  All 
we  have  to  do,  is  to  ascertain  what,  in  the  events  which 
have  happened,  is  the  meaning  of  the  testator  as  ex- 
pressed on  the  face  of  his  will.  As  to  this  there  can  be 
no  doubt.  That  state  of  circumstances  has  occurred  in 
which  the  testator  expressly  says  he  does  not  mean  his 
daughter  to  have  any  interest  in  the  10,000/.;  and  I 
am,  therefore,  of  opinion  that  she  is  not  entitled  to  it. 
The  petition  must  therefore  be  dismissed  {g). 

(jff)  See  Cooke  v.  Turner,  14  Sim.  493. 
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The  question  being  one  relating  solely  to  the  trust  of 
this  particular  legacy^  the  costs  must  come  out  of  the 
fund  which  has  given  rise  to  the  necessity  for  an  appli- 
cation to  the  Court. 


1850. 


Dickson's 
Trust. 


BIRD'S  CASE. 

IN  THE  MATTER  OP  THE  WINDING-UP  OF 
THE  INDEPENDENT  ASSURANCE  COM- 
PANY. 

X  HE  7th  section  of  the  Joint-stock  Companies  Regis- 
tration Act  (7th  &  8th  Vict.  c.  1 10),  enacts  that  no 
joint-stock  company  shall  be  entitled  to  receive  a  cer- 
tificate of  complete  registration,  unless  it  be  formed  by 
some  deed  or  writing  under  the  hands  and  seals  of  the 
shareholders  therein ;  and,  in  or  by  such  deed,  there 
must  be  appointed  not  less  than  three  directors  and  also 
one  or  more  auditors,  and  such  deed  must  set  forth 
in  a  schedule  thereto,  in  a  tabular  manner,  according  to 
the  order  hereinafter  mentioned,  the  following  parti- 
culars; that  is  to  say,  1,  the  name  of  the  company; 
and  also,  2,  the  business  or  purpose  of  the  company ; 
and  also,  3,  the  principal  or  only  place  for  carrying  on 
such  business,  and  every  branch  office  (if  any);  and 
also,  4,  the  amount  of  the  proposed  capital  and  of  any 
proposed  additional  capital,  and  the  means  by  which  it 
is  to  be  raised;  and,  where  the  capital  shall  not  be 
money,  or  shall  not  consist  entirely  of  money,  then  the 
nature  of  such  capital  and  the  value  thereof  shall  be 
stated ;  and  also,  6,  the  amount  of  money  (if  any)  to  be 
raised  or  authorized  to  be  raised  by  loan ;  and  also,  6, 


1850: 
21  at  Not. 

'^ . ' 

Joint-stock 

Companies 
Winding-up 

Acts, 
Contributory, 

After  the  regis- 
trar of  joint- 
stock  companies 
had  granted  a 
certificate  of  the 
complete  regis- 
tration of  a 
company,  an 
order  was  made 
for  winding  up 
its  affairs.    The 
Master  excluded 
the  name  of  a 
shareholder 
from  the  list  of 
contributories, 
because  the  deed 
of  settlement 
had  not  been 
executed  by  the 
number  of  cove- 
nanting share- 
holders required 
by  the  Joint- 
stock  Companies 
Registration  Act. 
But  the  Court 
ordered  his  name 
to  be  restored. 
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1850.  the  total  amount  of  the  capital  subscribed  or  proposed 

Bird's         ^^  ^  subscribed  at  the  date  of  such  deed ;  and  also^  7, 

Case.  the  division  of  the  capital  (if  any)  into  equal  shares,  and 

the  total  number  of  such  shares,  each  of  which  is  to  be 
distinguished  by  a  separate  number  in  a  regular  series ; 
and  also,  8,  the  names  and  occupations  and  (except 
bodies  politic)  the  places  of  residence  of  all  the  then 
subscribers,  according  to  the  information  possessed  by 
the  officers  of  the  company  in  respect  of  such  names 
and  occupations  and  places  of  residence;  and  also,  9, 
the  number  of  the  shares  which  each  subscriber  holds, 
and  the  distinctive  numbers  thereof,  distinguishing  the 
numbers  of  the  shares  on  which  the  deposit  has  been 
paid  from  those  on  which  it  has  not  been  paid;  and 
also,  10,  the  names  of  the  then  directors  of  the  com- 
pany, and  of  the  then  trustees  of  the  company  (if  any), 
and  of  the  then  auditors  of  the  company,  together  with 
their  respective  places  of  business  (if  any),  occupations 
and  places  of  residence;  and  also,  11,  the  duration  of 
the  company,  and  the  mode  or  condition  of  its  dissolu- 
tion :  And  that  such  deed  must  contain  a  covenant  on 
the  part  of  every  shareholder,  with  a  trustee  on  the  part 
of  the  company,  to  pay  up  the  amount  of  the  instal- 
ments on  the  shares  taken  by  such  shareholders,  and  to 
perform  the  several  engagements  in  the  deed  contained 
on  the  part  of  the  shareholders ;  and  that  such  deed 
must  also  make  provision  for  such  of  the  purposes  set 
forth  in  schedule  (A.)  to  this  Act  annexed,  as  the 
nature  and  business  of  the  company  may  require,  and 
either  with  or  without  provision  for  such  other  purposes 
(not  inconsistent  with  law)  as  the  parties  to  such  deed 
shall  think  proper ;  and  that  every  such  deed  of  settle- 
ment fntist  be  signed  by^  at  leasts  one  fourth  in  number  of 
the  persons  who  at  the  date  of  the  deed  have  become  sub- 
scribers^ and  who  shall  hold,  at  leasts  one  fourth  of  the 
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maximum  number  of  shares  in  the  capital  of  the  Com-  1850. 

pony;  and  that  every  such  deed  must  be  certified  by         Bird's 
two    directors  of  the   Company,  by  writing  indorsed  Case. 

thereon  in  the  form  contained  in  the  schedule  (B)  to 
this  Act  annexed ;  and  that,  on  the  production  of  such 
deed,  setting  forth  such  matters  and  making  such  pro- 
visions as  are  hereby  required  to  be  provided  for,  and, 
being  so  signed  and  certified  together  with  a  complete 
abstract  or  index  thereof,  to  be  previously  approved  by 
the  Registrar  of  Joint-stock  Companies,  and  also  a  copy 
of  such  deed,  for  the  purpose  of  registering  the  same,  or 
as  soon  after  such  production  as  conveniently  may  be, 
the  Registrar  of  Joint-stock  Companies  shall  grant  a 
certificate  of  complete  registration,  according  to  the 
provisions  of  this  Act  in  that  behalf;  and,  unless  such 
deed  and  other  matters  be  so  produced,  and  such  con- 
ditions be  so  performed,  it  shall  not  be  lawful  for  him  to 
grant  such  certificate;  and  that,  after  such  certificate 
shall  be  granted,  it  shall  be  taken  as  evidence  of  the 
proper  provisions  being  inserted  in  such  deed,  and  of  the 
performance  of  the  conditions  hereby  required  previously 
to  the  granting  such  certificate  of  complete  registration ; 
and  that  any  defect  or  omission  as  regards  the  matters 
hereby  required,  in  any  deed  of  settlement,  may,  from 
time  to  time,  be  supplied  by  a  supplementary  deed  or 
deeds ;  and  that,  if  any  such  supplementary  deed  be  not 
inconsistent  with  or  repugnant  to  this  Act,  or  any  Act 
req>ecting  Joint-stock  Companies,  and  if  it  be  duly  re- 
gistered, then  it  shall  have  the  same  eflect  as  if  there 
were  only  one  deed  for  the  purposes  of  this  Act ;  and 
that,  unless  the  same  shall  be  registered,  it  shall  be  of 
no  force  or  effect. 

The  Company,  in  this  case,  was  provisionally  regis- 
tered   on    the    13th    of    February    1847,    and    com- 
Vol  L     N.  S.  e 
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1850.  menced  business  shortly  afterwards.     On  the  19th  of 

Bird's         October  1848,  the  Registrar  granted  a  certificate  of  the 

Case.  complete  registration  of  the  Company.     At  that  time 

the  deed  of  settlement  was  signed  by  one  fourth,  in 
number,  of  the  subscribers  to  the  capital  of  the  Com* 
pany ;  and  they  held,  amongst  them,  2020  shares,  which 
was  twenty  more  than  one  fourth  of  the  maximum  num- 
ber of  shares  in  the  capital.  But,  as  more  than  twenty 
of  those  shares  were  held  by  the  trustee  of  the  Com- 
pany, with  whom  the  covenants  in  the  deed  were  entered 
into,  but  who  did  not,  himself^  enter  into  any  covenant, 
the  Master  who  was  charged  with  the  winding-up  of  the 
Company,  was  of  opinion  that  the  complete  registration 
of  it  was  unlawful,  and,  on  that  account,  excluded  BircTs 
name  from  the  list  of  contributories. 

A  motion  was  now  made,  on  behalf  of  the  Official 
Manager  of  the  Company,  that  BircTs  name  might  be 
restored  to  the  list. 

Mr.  Bethell  and  Mr.  Roxburgh^  in  support  of  the 
motion,  cited  The  Banwen  Iron  Company  v.  Barnett  (a) ; 
which,  they  said,  was  a  conclusive  authority  that,  after 
the  certificate  of  the  complete  registration  of  a  Com- 
pany has  been  obtained,  no  defects  in  the  deed  of  set- 
tlement, can  be  set  up :  and  that,  if  the  Company  in  this 
case,  had  been  only  provisionally  registered,  BirdTs  name 
ought  not  to  have  been  struck  out  of  the  list  of  contribu- 
tories. 

Mr.  Calvert  and  Mr.  Baggallay^  for  JBtrrf,  produced 
an  extract  from  the  deed  of  settlement  of  the  Company 

(a)  1 9  Law  Journal  Reports  of  Cases  in  Court  of  Cob- 
mon  Pleas,  page  1 7. 
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with  the  schedule  thereto,  authenticated  by  the  Regis-  1850. 

trar  of  Joint-stock  Companies;*  from  which  it  appeared         Bird's 
that  the  deed  recited  that  the  Company  was  intended  to  Case. 

be  completely  registered  as  soon  as  such  registration 
could  be  had,  and  that  the  shares  held  by  the  parties  to 
the  deed,  exdnsive  of  the  trustee,  were  less  than  one 
fourth  of  the  maximum  number  of  shares.  They  re- 
ferred to  the  7th,  8th  and  25th  sections  of  the  Registra- 
tion Act,  and  said  that  the  deed  had  reference  to  a  com- 
pletely registered  Company ;  but,  as  the  covenants  in  it 
had  not  been  entered  into  by  the  holders  of  a  sufficient 
number  of  shares,  (which  appeared  from  the  documents 
produced,)  the  Company  had  never  been  duly,  completely 
registered ;  and  that  the  defect  in  this  case,  could  not 
be  supplied  by  a  supplemental  deed :  consequently,  the 
object  for  which  Bird  had  subscribed  to  the  capital  of 
the  Company,  could  not  be  obtained ;  and,  therefore,  the 
Master  had  properly  excluded  his  name  from  the  list  of 
contributoriea. 

The  VicB-CHANCRLLaft,  having  asked,  in  the  course  of 
the  argument  for  the  Respondent,  how  persons  who  had 
had  dealings  with  the  Company,  were  to  find  out 
whether  the  certificate  of  complete  registration  had 
been  properly  granted  or  not,  delivered  the  following 
judgment : 

The  seventh  section  of  the  Joint-stock  Companies 
Registration  Act,  enacts  that  no  Joint-stock  Company 
shall  be  entitled  to  receive  a  certificate  of  complete 
registration,  unless  it  be  formed  by  some  deed  or  writing 
under  the  hands  and  seals  of  the  shareholders.     It  then 

•  In  T*he  Banwen  Iron  Company  v.  Bamett,  the  deed  of 
settlement  was  not  before  the  Court.  See  Mr.  Justice  Maulers 
judgment. 

E  2 
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1850.  prescribes  that  the  deed  shall  contain,  amongst  other 

Bird's         things,  a  covenant  on  the  part  of  every  shareholder,  with  a 
Case.  trustee  on  the  part  of  the  Company,  to  pay  up  the  amount 

of  the  instalments  on  the  shares  taken  by  such  share- 
holder, and  to  perform  the  engagements  in  the  deed  con- 
tained on  the  part  of  the  shareholders  ;  and  that  it  must 
be  signed  by  at  least  one  fourth  in  number  of  the  persons 
who,  at  the  date  of  it,  have  become  subscribers  and  who 
shall  hold,  at  least,  one  fourth  of  the  maximum  number 
of  shares ;  and  that  it  must  be  certified  by  two  of  the 
directors ;   and  that,  on  the  production  of  it,  together 
with  an  abstract  or  index  of  it  to  be  previously  approved 
by  the  Registrar,  and  also  a  copy  of  it  for  the  purpose  of 
registering  the  same,  or  as  soon  after  as  conveniently 
may  be,  the  Registrar  shall  grant  a  certificate  of  com- 
plete registration ;  and  that,  unless  such  deed  and  other 
matters  be  so  produced,  and  such  conditions  be  so  per- 
formed, it  shall  not  be  lawful,  for  the  Registrar,  to  grant 
the  certificate.     Now  suppose  that,  after  the  Registrar 
had  granted  a  certificate  of  the  complete  registration 
of  a  Company,  it  should  turn  out  that  the  Registrar, 
on  the  deed  being  produced  to  him,  had  miscounted  the 
names  of  the  executing  shareholders,  and  that  only  1999, 
instead  of  2000,  the  proper  number,  had  signed  it,  it  would 
be  monstrous  to  hold^  as  Mr.  Justice  Maule  says  in  the 
case  of  The  Banwen  Iron  Company  v.  Sarnett,  that  all 
the  acts  and  contracts  of  the  Company  since  their  sup- 
posed incorporation,  were  null  and  void.     I  think  that 
that  would  not  be  a  reasonable  construction  of  the  Act. 
But,  if  I  had  any  doubt  upon  the  subject ;  if  I  had  enter- 
tained  an  opinion  upon  it,  directly  the  reverse  of  that 
which  I  do  entertain,  I  should  have  considered  myself 
concluded  by  the  decision  in  the  case  to  which  I  have  re- 
ferred.   It  is  as  strong  a  case  as  can  be.    I  see  no  differ- 
ence, in  principle,  between  the  omission  of  matters  which 
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are  pointed  out  in  the  schedule  to  the  Act,  and  the  1850. 

omission  of  those  which  are  pointed  out  by  the  Act  itself.  Bird's 

And,  if  there  were  any  such  difference,  the  plea  in  that  Case. 

case  does  not  raise  any  such  distinction.     The  action 
was  for  calls ;  and  the  plea  was  &c.  &c. 

[His  Honour  read  the  plea.]  The  Court  held  that  to 
be  no  plea  at  all ;  that,  notwithstanding  the  omission  to 
state  that,  without  the  statement  of  which  the  Regis- 
trar ought  not  to  have  given  a  certificate  of  com- 
plete registration,  yet,  he  having  done  so,  the  Company 
were  enabled  to  sue  for  the  calls  which  the  statute, 
united  with  the  deed,  enabled  them  to  sue  for.  If  the 
Company  could  sue,  it  follows,  as  a  matter  of  course, 
that  now,  when  the  affairs  of  the  Company  are  to  be 
wound  up,  there  can  be  calls  made,  by  the  Official 
Manager,  upon  those  who  might  have  been  called  upon, 
by  the  Company,  to  contribute  to  the  Company  itself. 

It  seems  to  me  a  perfectly  clear  case ;  and  I  entertain 
but  little  doubt  that,  if  this  case  of  The  Banwen  Iron 
Company  v.  Samett  had  been  before  the  Master,  he 
would  not  have  reported  as  he  has  done.  It  is,  in 
omnibusy  the  same  case  as  the  present.  Therefore  I 
shall  order  SircTs  name  to  be  replaced  on  the  list  of  con- 
tributories ;  but  I  shall  make  no  order  as  to  costs. 
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1850: 
9  th  Nov. 

> . f 

Joint-stock 

Companies 

Winding-up 

Acts. 
Secretary's 

salary. 

Agreement. 

Construction. 


COPE'S  CASE. 

IN  THE  MATTER  OF  THE  WINDING-UP  OF 
THE  INDEPENDENT  ASSURANCE  COM- 
PANY, 


AIR.  cope  had  been  appointed  secretary  to  the 
Company,  at  a  salary  of  400/.  a  year,  to  commence  on 
the  25th  of  March  1848  ;  and,  on  the  2nd  of  November 
1848,  he  signed  an  agreement,  (which  had  been  drawn 
up  in  pursuance  of  a  resolution  of  the  directors,)  that  no 
director  or  shareholder  of  the  Company  should  be  per- 
sonally responsible  for  the  salaries  of  any  of  the  o£Scers 

yearly  salary  to    ^f  ^j^^  Company,  and  that  no  oflScer  should  obtain  pay- 
commence  on  the  ,  .     1 .  .  .,  /«  .     .  f      ij  1^ 
25th  of  March     nient  for  his  services,  until  a  sumcient  sum  should  be 

1848,  signed  an  obtained,  by  the  funds  of  the  Company^  for  that  purpose, 
agreement  that 


A.J  who  had 
been  appointed 
secretary  to  a 
Joint-stock 
Company  at  a 


no  director  or 
shareholder  of 
the  Company, 
should  be  per- 
sonally respon- 
sible for  the 
salaries  of  any 
of  the  officers ; 


Cope  continued  to  act,  as  secretary  to  the  Company, 
until  the  23rd  of  February  1850,  when  the  winding-up 
order  was  made.  Under  that  order,  he  claimed  to  be 
paid  two  years'  salary  for  the  time  he  had  acted,  and 
another  year's,  on  the  ground  that  the  directors  had  not 
and  that  no  offi-  given  him  any  notice  of  their  intention  to  discontinue  his 

cer  sbould  be       services.     The  Master  wholly  disallowed  the  claim, 
paid  for  his  ser- 
vices, until  a 

sufficient  sum  Mr.  Bethell  and  Mr.  Roxburgh^  for  Cope,  now  moved 

should  be  ob- 
tained, by  the  funds  of  the  Company,  for  that  purpose.  An  order  for 
winding  up  the  Company  was  made  on  the  23rd  of  Feb.  1850.  Held 
that  the  agreement  did  not  exonerate  the  shareholders  from  liability 
to  contribute,  as  members  of  the  Company y  to  the  payment  of  arrears 
of  salary  due  to  the  secretary ;  and  that  though  he  was  not,  in  strict- 
ness, entitled  to  more  than  a  portion  of  bis  salary  for  the  second  year, 
yet,  as  he  had  served  for  nearly  the  whole  of  that  year,  it  was  but  rea- 
sonable to  allow  him  his  salary  for  the  whole  of  it. 
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that  the  Masters  decision  might  be  reversed.     They  1850. 

said  that  the  Master  had  put  this  extraordinaiy  inter-  Cope's 

pretation  on  the  words,  *'  the  funds  of  the  Company,^  in  Case. 

the  agreement,  namely,  that  they  meant,  '^  the  profits 
of  the  Company ;  ^  and,  as  there  were  none,  had  dis- 
allowed the  claim.  They  contended,  first,  that  the  true 
meaning  of  the  agreement  was,  that  no  member  of  the 
Company  should  be  made  responsible,  individually,  for 
the  salaries  of  the  officers ;  and  secondly,  that,  as  Cope's 
engagement  was  a  yearly  one,  he  could  not  be  dis- 
charged without  receiving  a  year's  notice,  or  a  year's 
salary  in  lieu  of  it :  Beeston  v.  Colly er  (a). 

Mr.  Rolt  and  Mr.  Speedy  for  the  Official  Manager, 
argued  in  favour  of  the  Masters  construction  of  the 
agreement,  and  said  that,  '^  the  funds  of  the  Company ,^^ 
meant  funds  to  arise  from  premiums  on  policies  effected 
with  the  Company,  or  otherwise  in  the  course  of  carrying 
on  the  business  of  the  Company :  that  there  were  no  funds 
of  the  Company :  that  they  had  all  been  exhausted ;  and^ 
therefore,  Cope's  salary  could  not  be  paid  without  calls 
being  made  upon  the  shareholders,  which  would  be  con- 
trary to  the  agreement :  that,  at  all  events,  Cope  was 
not  entitled  to  more  than  his  salary  for  the  first  year, 
and  a  proportionate  part  of  it  for  the  second  year,  in  ana- 
logy to  the  practice  in  bankruptcy. 

The  Vicb-Chancellor  : 

I  have  no  doubt  that  the  meaning  of  the  agreement 
is  that  the  officers  of  the  Company  shall  not  sue  any 
particular  member  of  the  Company  for  his  salary,  and 
say  :  "  You  are  the  person  who  employed  me."  It  ex* 
onerates  the  members  from  personal  liability :  but  it 

(a)  4  Bing.  309. 
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1850.  does  not  exonerate  them  from  liability,  as  members  of 

Cope's         ^^^  Company,  to  contribute  whatever  they  were  bomid 
Case.  to  contribute,  by  contract  with  the  Company. 

With  respect  to  the  other  question,  my  opinion  is 
that,  in  strictness,  Mr.  Cope  is  not  entitled  to  his  salary 
for  more  than  the  first  year  and  about  eleven  months  of 
the  second  year.  But,  as  he  served^  nearly  for  the  whole 
of  that  year,  I  think  that  it  will  be  but  reasonable  to 
allow  him  his  salary  for  the  whole  of  it :  and,  therefore, 
I  shall  admit  his  claim  to  the  extent  of  800/. 


Vi 


1850:  STUART  t;.  LLOYD.* 

14th  Nov. 

"  1  HE  time  at  which  the  answer  in  this  case  was  to  be 

JoLmissai        deemed  sufficient,  expired  on  the  5th  of  July :   on  the 

.«.^_  next  day,  the  Plaintiff  filed  exceptions  to  it,  for  imper- 

After  an  answer  tinence* 
was  to  be  deem- 
ed suflSdent,  the 
Plaintiff  filed  Mr.  Phillips,  for  the  Defendant,  now  moved  to  dis- 

exceptions  to  it,  ^iss  the  bill,  for  want  of  prosecution.     He  said  : 
for  imperti-  ^ 

nonce.     Held 

that  the  pen-  The  pendency  of  exceptions  for  impertinence,  is  no 

dency  of  those  .  t    x»       x     j»      •  ^i 

exceptions  did      ^^'^swer  to  an  application  to  dismiss ;   otherwise,  as  no 

not  prevent  the  time  is  limited  for  referring  exceptions  for  impertinence, 
mo^^"to  Ir"*  ^^^  Defendant  might  be  prevented,  for  ever,  from  getting 
miss  the  bill  for  ^^^  ^^'^  dismissed.  Besides,  these  exceptions  were  not 
want  of  pro-         filed  till  after  the  answer  was  to  be  deemed  sufficient. 

Even  if  these  exceptions  are  allowed,  and  the  passages 
excepted  to,  struck  out,  the  answer  will  still  be  sufficient. 

*  Ex  relatione. 
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Mr.  BetheU  and  Mr.  Bazalgette^  for  the  Plaintiff. 

By  expunging  the  impertinence,  the  answer  may  be- 
come insofficient :  we  have  filed  our  exceptions,  and  the 
bill  ought  not  to  be  dismissed  till  they  are  disposed  of. 

The  VlCE^HANCXLLOR  : 

It  may  be  that,  by  striking  out  the  impertinent  matter, 
you  will  make  the  answer  insufficient :  but  still  I  think 
that,  within  the  meaning  of  the  16th  Order  of  1845,  the 
answer  must  be  taken  to  be  sufficient  and  cannot  be 
made  otherwise,  and  the  Plaintiff  is  right  in  moving. 


1850. 


1850: 
16  th  and  18th 

Nov. 

'^ . ' 

Joint-stock 

Companies 

Winding-up 

Acta. 


IN  THE  MATTER  OF  THE  JOINT-STOCK 
COMPANIES  WINDING-UP  ACTS,  AND  OF 
THE  BOSTON,  NEWARK  AND  SHEFFIELD 
RAILWAY  COMPANY. 

EX  PARTE  WILLIAMS. 

1  HE  above-mentioned  Company  was  provisionally  re-  A  provisionfdly 

gistered  in  August  1845.     The  capital  of  it  was  to  be  registered  Rail- 

°  *  way  Company 

1,600,000Z.  in  64.000  shares  of  25?.  each ;   and  the  having  «b«i- 

doned  their  un- 
dertakings the  directors  made  two  payments  to  the  shareholders  in 
part  return  of  their  deposits ;  and  they  offered  to  make  a  third  a?id 
final  payment,  which  the  whole  or  nearly  the  whole  of  the  share- 
holders, except  A.,  accepted.  All  the  debts  and  liabilities  of  the 
Company  were  discharged,  and  all  the  assets  of  it  were  exhausted ; 
and  A.  applied  for  and  received  the  second  payment,  as  being  one  of 
the  shareholders  who  had  concurred  in  the  dissolution  of  the  Company. 
Nevertheless  he,  being  dissatisfied,  as  he  alleged,  with  the  directors' 
accounts,  petitioned  for  an  order  for  the  dissolution  and  winding-up 
of  the  Company,  or  for  winding  it  up  if  it  had  been  already  dissolved. 
The  Court  refused  to  make  the  order  at  once,  and  directed  the 
Master  to  inquire  and  state  whether  it  was  necessary  or  expedient 
that  the  Company  should  be  dissolved  and  wound  up,  or  wound  up. 
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1850.  deposit  was  to  be  2/.  lis,  6d.  per  share.     The  peti- 

\,  tioner  took  one   hundred   shares  in  the  scrip  of  the 

Ex  PARTE  '^ 

Williams.      Company,  and  paid  the  deposits  on  them  ;  and  he  exe* 

cuted  the  parliamentary  contract  and  the  subscribers* 
agreement,  as  did  the  other  allottees  of  shares.  But, 
the  Company  having  failed  in  their  attempts  to  obtain 
an  Act  of  Parliament  for  making  their  Railway,  owing 
to  the  Standing  Orders  not  having  been  complied  with 
on  their  behalf,  they  abandoned  their  project ;  and  the 
directors  paid  to  the  petitioner  and  other  shareholders, 
first  1/.,  and,  afterwards  10«.  per  share,  in  part  return 
of  their  deposits. 

The  latter  payment  was  made  out  of  stock  of  the 
Midland  Counties  Railway  Company,  a  competing  Com- 
pany, which  the  Boston,  Newark,  and  Sheffield  Railway 
Company  had  received  in  consideration  of  the  abandon- 
ment of  part  of  their  line.  Before  that  stock  was  dis- 
tributed, the  secretary  of  the  Company  sent  a  circular 
letter  to  the  petitioner  and  other  shareholders,  which 
was,  partly,  as  follows :  ^^  Scripholders  who  concur  in 
the  dissolution  of  the  undertaking,  and  wish  to  receive 
the  Midland  stock,  are  requested  to  send,  to  the  secre- 
tary, for  forms  of  application  ;  which  they  are  requested 
to  fill  up,  sign  and  forward,  with  their  scrip  certificates, 
to  No.  1  Little  George  Street,  Westminster,  on  or  before 
the  29th  of  September  1846.  After  that  date,  these 
offices  will  be  finally  closed,  and  all  subsequent  commu- 
nications, on  this  and  every  other  business  of  the  Com- 
pany, must  be  addressed  to  Mansfield,  Notts.  The 
scrip  certificates  will  be  returned  to  the  holders,  after 
they  have  been  marked  and  recorded,  and  the  Midland 
stock  will  be  issued  as  soon  as  it  can  be  got  ready .''^ 
On  the  15th  of  November  1848,  the  chairman  of  the 
Company  sent  the  petitioner  a  statement  of  the  accounts 
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of  the  Company,  together  with  a  form  of  application  for  1850. 

the  final  return  of  1*.  6d.  per  share ;  and  a  letter  re-  Ex  fabtb 
questing  the  petitioner  to  return  the  form  properly  Williams. 
filled  up,  with  his  scrip  certificates,  and  adding  that, 
in  exchange  for  them,  a  cheque  would  be  sent,  to  him, 
for  the  amount  of  the  return*  But  the  petitioner  being, 
as  the  petition  alleged,  dissatisfied  with  the  accounts, 
and,  more  especially ^  in  reference  to  the  gross  and  ex* 
orbitant  items  for  solicitors^  parliamentary  expenses, 
engineering  and  surveying,  and  the  application  of 
13,528/.  for  Uie  purchase  of  one  hundred  and  fifty 
shares  in  the  Mansfield  and  Pinxton  Railway  (with 
which  the  Company  had  no  concern)  and  the  loss  occa^ 
sioned  by  the  holding  of  eighty-six  50/.  Midland  shares, 
and  other  departures  and  improper  payments  by  the 
directors,  refused  to  accept  the  final  dividend.  The 
petition  further  alleged  that  the  petitioner  believed  that 
there  were  liabilities  of  the  Company  for  which  the 
members  of  it  were  or  might  be  liable  :  that  the  Com- 
pany had  ceased  to  carry  on  any  business,  and  the  pro- 
ject had  been  entirely  abandoned;  and  the  secretary, 
and  clerks,  discharged;  but  the  afiairs  of  it  had  not 
been  wound  up  :  that  the  petitioner  believed  that  there 
was,  in  the  possession  of  the  directors,  a  large  amount 
of  money  arising  from  the  deposits  paid  by  the  contri- 
butories,  and  which  was  available  for  distribution 
amongst  them ;  and  that  the  sums  arising  from  deposits 
had  been  misapplied :  that  the  petitioner  was  one  of  the 
contributories,  and  that  he  and  the  other  contributories 
were  desirous  that  the  aflairs  of  the  Company  should  be 
wound  up,  and  that  the  Court  should  declare  that  the 
Company  was  or  ought  to  be  dissolved.  The  petition 
prayed  for  an  order  for  the  dissolution  and  winding-up 
of  the  Company ;  or,  if  it  should  have  been  already  dis- 
solved, for  the  winding  of  it  up. 
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1850.  The  late  chairman  of  the  Coitfpany,  made  an  affi- 

Vp  davit,  in  opposition  to  the  petition,  stating  that  the 

Williams,      allegation  in  the  petition,  as  to  the  gross  and  exorbitant 

items  for  solicitors,  parliamentary  expenses,  engineering 
and  surveying  was  not  true,  inasmuch  as  the  bills  of  the 
engineers,  solicitors  and  surveyors  were  very  heavily 
mulcted,  and  as  great  deductions  made  therefrom  as  the 
directors  were  advised  would  be  safe  and  prudent : 
that  one  of  the  clauses  in  the  agreement  entered  into, 
by  the  shareholders  with  the  Company,  on  the  14th 
October  1845,  expressly  empowered  the  provisional 
directors,  to  purchase,  out  of  the  deposits,  all  or  any 
of  the  shares  in  the  Mansfield  and  Pinxton  Bailway, 
at  such  prices  as  they  should  be  able :  that  there  were 
no  liabilities  existing  against  the  Company  or  any  mem- 
ber thereof^  in  respect  of  any  debt  due  or  alleged  to  be 
due  by  the  Company:  that  not  a  shilling  of  the  assets 
of  the  Company  was  left^  and  none  of  the  directors  had 
any  money  belonging  to  the  Company,  in  their  hands^  nor 
was  any  standing  to  the  credit  of  the  Company,  at  its 
late  bankers* :  that,  previous  to  the  distribution  of  the 
Midland  stock,  a  circular  was  drawn  up,  by  the  said 

*  Sic.  Railway,*  and  forwarded  to  all  the  shareholders  thereof, 

requesting  them  to  send,  to  the  secretary  of  the  rail- 
way, for  forms  of  application,  as  shown  in  the  petition ; 
and  that  the  petitioner^  in  conjunction  with  63,449 
out  of  the  whole  64,000  shareholders^  sent  in  his  appli- 
cation concurring  in  the  dissolution  of  the  Company : 
that  the  holders  of  56,271  shares,  had  received  the 
1/.  10s.  per  share^  and  the  final  dividend  of  \s.  6d.  per 
share,  in  discharge  of  their  deposits,  and  had  consented 
to  the  winding-up  of  the  undertaking ;  and  the  deponent 
believed  that  by  far  the  majority  of  the  remaining  out- 
standing shares,  were  lost  or  destroyed. 
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Mr.  Bethell  and  Af r.  Wright,  (Mr.  Terrell  was  with  1850. 

them,)  in  support  of  the  petition  said  that  the  petitioner       £^  parte 
was  one  of  the  contributories,  and  that,  as  such,  he  was      Williams. 
entitled  to  the  usual  order  for  winding  up  the  affairs  of 
the  Company. 

Mr.  Selwyn^  (Mr.  Holt  was  with  him,)  for  the  late 
chairman  of  the  Company,  submitted  that  there  was  no 
ground  for  putting  the  contributories  to  the  expense 
which  would  be  incurred  by  winding  up  the  affiiirs  of  the 
Company ;  and  that,  before  the  matters  complained  of 
by  the  petition,  would  be  investigated,  the  Master  would 
have  to  settle  a  long  list  of  contributories,  not  one  of 
whom,  except  the  petitioner,  sought  to  disturb  the  exist- 
ing arrangement :  and  he  cited  Ex  parte  Pocock  {a),  Ex 
parte  Murrell(b)j  and  a  case  recently  decided  by  Vice- 
Chancellor  Knight  Bruce,  In  the  matter  of  the  London, 
Newburg  and  Bath  Railway  Company  (c).     He  added 
that  the  petitioner  might  bring  an  action,  or  file  a  bill 
against  the  directors,  if  he  thought  fit  so  to  do :  that, 
with  the  exception  of  the  small  sum  of  112/.  10^.,  the 
whole  amount  of  his  deposits  had  been  returned  to  him  : 
that  no  assets  of  the  Company  remained  to  be  got  in  : 
and  that  no  one  was  suing  or  could  sue  the  petitioner  as 
a  member  of  the  Company ;  for  all  the  debts  and  lia- 
bilities of  the  Company  had  been  discharged. 

Mr.  Bethell^  in  his  reply,  said  that,  in  Ex  parte  Pococh, 
a  vei7  large  majority  of  the  shareholders,  had  released 
the  directors. 

The  Vtce- Chancellor f  after  having  perused  the  affida-  18th  November. 

{a)  1  De  Gex  &  Smale,  731.         {b)  3  De  Gex  &  Smale,  4. 
(c)  The  Law  Times  for  16th  November  1850. 


62  CASES  IN  CHANCERY. 

1850.  vits  in  support  of  and  in  opposition  to  the  petition,  said 

Ex  PARTS  ^^^^  there  were  three  courses  for  the  Court  to  adopt  : 
Williams.  either  to  dismiss  the  petition ;  to  make  an  order  accord- 
ing to  the  prayer  of  it ;  or  to  direct  a  preliminary  inquiry 
to  be  made  by  the  Master^  as  the  late  Vice- Chancellor 
of  England  had  done  :  that  he  thought  that,  under  the 
circumstance  of  this  case,  the  last  course  ought  to  be 
adopted ;  and,  therefore,  he  should  direct  the  Master  to 
inquire  and  state  whether  it  was  necessary  or  expedient 
that  the  Company  should  be  dissolved  and  wound  up,  or 
be  wound  up :  and  that  he  should  reserve  the  question  of 
costs,  and  give  liberty  to  apply.* 

*  The  above  petition  had  been  heard  by  the  late  Fiee-ChaH' 
cellar  of  England,  who  made  a  similar  order  upon  it  on  the 
26th  of  March  1850.  Two  days  aflerwards,  the  Registrar's 
office  was  closed  for  the  Easter  vacation,  and  was  not  re-opened 
until  the  8th  of  April.  On  the  Idth  of  that  montl^  the 
petitioner  left  his  brief,  in  the  office,  for  the  purpose  of  the  order 
being  drawn  up  ;  but  it  was  then  too  late  for  him  to  advertise 
the  order,  as  the  15th  section  of  the  Winding-up  Act  of  1848 
requires,  in  the  London  Oazette,  within  twelve  days  after  the 
date  of  it ;  and,  for  that  reason,  he  procured  the  petition  to  be 
reheard. 
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HAWKINS  V.  GATHERCOLE.  1850: 

2l8t  Nov. 

IS  Y  an  indenture  dated  the  8th  of  August  1845,  the  De-  ' 

fendant,  3f,  A.  Gathercole^  clerk,  made  a  mortgage  in  fee        IrJ^ior 

to  the  Plaintiff,  for  securing  the  repayment  of  24,500t  Jwlfmeni  debt. 

on  the  8th  of  August  1852,  with  interest  in  the  mean  time       Beneficed 
A  At  mt  1  .  clergyman. 

at  4«.  per  cent.    That  mortgage  pmrported  to  comprise       Statute  of 

the  advowson  of  the  Vicarage  of  Chatteris  Nuns  in  the       1  ^  2  Fict, 

Isle  of  JB/y,  together  with  the  parsonage-house  and  out-     ^'  j.    '  *' 

houses  thereto  belonging,  and  all  other  houses,  out-  

houses,  edifices,  buildings,  glebe-lands,  allotments  of  land  A  judgment,  en- 

in  Ueo  of  debe-lands,  meadows,  commons,  tithes  of  what  ^c^^^P^in  18*^5, 
-.    ,                                                 ...  against  a  be- 
kiDd  soever,  corn-rents,  rents  m  h'eu  of  tithes,  and  all  neficed  clergy- 
other  rents  of  what  kind  soever,  offerings,  fruits,  obla-  ^^^»  ^^  *  debt, 
tions,  obventions,  pensions,  portions,  and  all  other  com-  ^^j     Held 
modities,  emoluments,  hereditaments  and  appurtenances  that,  under  the 

whatsoever,  to  the  advowson  belonging,  or,  in  anywise,   ,  ,^      i  q^-V^* 

_.  •  .  J..        X  •     t  1  !•  110, 8.  lo,  it  was 

appertaining :  and  it  contained  a  power  enabling  or  pur-  a  charge  upon 

porting  to  enable  the  Plaintiff  to  sell  the  premises  in  his  benefice,  and 
case  default  should  be  made  in  payment  of  the  24,500/.  ^^^  entitled  to 
or  the  interest  thereof,  and  also  a  covenant,  by  the  have  a  receiver 

Defendant  M.  A.  Gathercole  with  the  Pkintiff,  for  the  ^[^^^  P^^^^  ^^ 

the  benefice  ap- 
payment  of  the  principal  and  interest :  and,  for  further  pointed. 

securing  such  payment,  Gathercole  executed  a  warrant 
of  attorney  on  which  a  judgment  for  49,000/.  was  entered 
tip  against  him  and  was  registered  on  the  5th  of  Sep- 
tember 1845,  atid,  afterwards,  re-rej^t«red.* 

At  the  date  of  the  mortgage-deed,  Gathercole  was 


•  See  1  &  2  Vict.  c.  110,  s.  19,  and  2  &  3  Vict.  c.  ll,ss.  2 
and  4. 
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1850.         not  the  Incumbent  of  the  Vicarage,  but  he  became  so 
Hawkins       shortly  afterwards. 

V. 

Gathercole.  Jq  September  1849,  the  interest  on  the  mortgage- 
debt  being  in  arrear,  the  Plaintiff  issued  a  Ji.  fa.y 
to  the  sheriff  of  Camhridgezhxrty  for  the  recovery  of  the 
arrear ;  but  the  sheriff  was  unable  to  levy  the  whole  of 
it.  In  consequence  of  which,  the  Plaintiff,  in  November 
following,  issued  a  writ  of  sequestration  to  the  Bishop  of 
Ehfy  commanding  the  Bishop  to  sequester  the  Vicarage 
until  he  should  have  levied  the  whole  of  the  sum  for  which 
the  judgment  had  been  entered  up,  (except  what  the  she- 
riff had  levied,)  out  of  the  rents,  tithes,  oblations,  obven- 
tions,  fruits,  issues  and  profits,  and  other  ecclesiastical 
goods  of  Gathercole  in  the  Bishop's  diocese. 

The  bill  was  filed  against  Gathercole^  the  Bishop  of 
JSly  And  certain  judgment-creditors  of  Gathercole^  whose 
judgments  were  subsequent  to  the  Plaintiff ^s,  and  who 
had  issued  sequestrations  thereon  against  the  Vicarage. 
It  prayed,  amongst  other  things,  for  a  declaration  that 
the  Plaintiff  was  entitled  to  be  paid  his  mortgage-debt 
and  interest  in  priority  to  the  judgments  of  the  other 
judgment-creditors,  and  that  his  judgment  became  and 
was  a  charge  upon  the  before-mentioned  Vicarage^  ad- 
vowson^  tithes,  rents ,  hereditaments  and  premises,  against 
them ;  that  the  Bishop  might  be  restrained  from  exe- 
cuting the  sequestrations  issued  by  the  other  Defend- 
ants, and  that  those  Defendants  might  be  restrained 
from  procuring  their  sequestrations  to  be  executed; 
and  that  a  Receiver  of  the  rents,  tithes  and  rent-charges 
belonging  to  the  Vicarage,  might  be  appointed. 

A  motion  was  now  made  for  the  Receiver  and  injunc- 
tion as  prayed  for  by  the  bill, — In  the  course  of  the 
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aigmnent  the  first  section  of  1 3th  Eliz.  c.  20,  and  the 
13th  section  of  1  &  2  Vict.  c.  110,  were  referred 
to.  The  first  section  of  the  13th  Eliz.  c.  20,  is  as  fol- 
lows :  ^'  That  the  livings  appointed  for  ecclesiastical 
mimsters  may  not,  by  corrupt  and  indirect  dealings,  be 
transferred  to  other  uses ;  be  it  enacted,  by  the  autho- 
rity of  this  present  Pariiament,  that  no  lease,  after  the 
15th  day  of  May  next  foUowing  the  beginning  of  this 
Parliament,  to  be  made  of  any  benefice  or  ecclesiastical 
promotion  with  cure,  or  any  part  thereof,  and  not  being 
impropriated,  shall  endure  any  longer  than  while  the 
lessor  shall  be  ordinarily  resident  and  serving  the  cure 
of  8och  benefice,  without  absence  above  fourscore  days 
in  any  one  year,  but  that  every  such  lease,  so  soon  as  it 
or  any  part  thereof  shall  come  to  any  possession  or  use 
above  forbidden,  or  immediately  upon  such  absence,  shall 
cease  and  be  void,  and  the  incumbent  so  offending  shall, 
for  the  same,  lose  one  year's  profit  of  the  said  benefice, 
to  be  distributed,  by  the  Ordinary,  among  the  poor  of 
the  pariah ;  and  that  all  chargings  of  such  benefices  with 
core,  hereafter,  with  any  pension  or  with  any  profit  out 
of  the  same  to  be  jdelded  or  taken,  hereafter  to  be  made, 
other  than  rents  to  be  reserved  upon  leases  hereafter  to 
be  made  according  to  the  meaning  of  this  Act,  shall  be 
atteriy  void." 


1850. 

' .— ' 

Hawkins 

V. 

Gathercols. 


The  13th  section  of  1  &  2  Vict.  c.  110,  is  as 
follows :  ^*  And  be  it  enacted  that  a  judgment  already 
altered  np  or  to  be  hereafter  entered  up  against  any 
person  in  any  of  her  Majesty's  superior  Courts  at  West- 
wttM$Ur,  shall  operate  as  a  charge  upon  all  lands,  tene- 
mmts,  rectcMries,  advowsons,  tithes^  rents  and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold  or 
eostomary  tenure)  of  or  to  which  such  person  shall,  at 
the  time  of  entering  up  such  judgment^  or  at  any  time 

Vol.  I.     N.  S.  p 
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1850.  afterwards,  be  seised,  possessed,  or  entitled  for  any  estate 

Hawkins       ^^  interest  whatever,  at  law  or  in  equity,  whether  in 

V.  possession,  reversion,  remainder,  or  expectancy,  or  over 

Gathercole.    ^iijch  such  person  shall,  at  the  time  of  entering  up  such 

judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  and  shall  be  binding 
as  against  the  person  against  whom  judgment  shall  be 
so  entered  up,  and  against  all  persons  claiming  under 
him  after  such  judgment,  and  shall  also  be  binding  as 
against  the  issue  of  his  body  and  all  other  persons  whom 
he  might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion,  or  other  inter- 
est in  or  out  of  any  of  the  said  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents  and  hereditaments ;  and 
that  every  judgment-creditor  shall  have  such  and  the 
same  remedies,  in  a  Court  of  equity,  against  the  here- 
ditaments so  charged  by  virtue  of  this  Act,  or  any  part 
thereof,  as  he  would  be  entitled  to  in  case  the  person 
against  whom  such  judgment  shall  have  been  so  entered 
tip,  had  power  to  charge  the  same  hereditaments^  and  had, 
by  writing  under  his  hand,  agreed  to  charge  the  same 
with  the  amount  of  such  judgment-debt  and  interest 
thereon :  Provided,  that  no  judgment-creditor  shall  be 
entitled  to  proceed,  in  equity,  to  obtain  the  benefit  of 
such  charge,  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  such  judgment,  or,  in  cases  of 
judgments  already  entered  up,  or  to  be  entered  up  before 
the  time  appointed  for  the  commencement  of  this  Act, 
until  after  the  expiration  of  one  year  from  the  time 
appointed  for  the  commencement  of  this  Act ;  nor  shall 
such  charge  operate  to  give  the  judgment-creditor  any 
preference  in  case  of  the  bankruptcy  of  the  person  against 
whom  judgment  shall  have  been  entered  up,  unless  such 
judgment  shall  have  been  entered  up  one  year  at  least 
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before  the  bankraptcy:  Provided  also,  that,  as  regards  1850. 

purchasers,  mortgagees,  or  creditors,  who  shall  have  Hawkins 
become  such  before  the  time  appointed  for  the  com-  _  v. 
mencement  of  this  Act,  such  judgment  shall  not  affect 
lands,  tenements,  or  hereditaments,  otherwise  than  as 
the  same  would  have  been  affected  by  such  judgment  if 
this  Act  had  not  passed :  Provided,  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to  alter  or 
aSfect  any  doctrine  of  Courts  of  equity  whereby  pro- 
tection is  given  to  purchasers  for  valuable  consideration 
without  notice.*^ 

Mr.  JBethell,  Mr.  Badeley  and  Mr.  Sidney  Smithy  in 
support  of  the  motion,  said  that  the  warrant  of  attorney 
did  not  purport,  on  the  face  of  it,  to  have  been  executed, 
by  Oatkercole^  for  the  purpose  of  creating  a  charge 
upon  his  living;  and,  therefore,  it  did  not  come  within 
the  purview  of  the  13  Eliz.  c.  20,  but  was  perfectly  valid : 
that  it  was  given  to  secure  a  debt ;  and  the  profits  of 
ecclesiastical  benefices  were,  at  all  times,  liable  to  be 
sequestered  on  behalf  of  the  creditors  of  the  incumbents, 
and  applied  in  satisfaction  of  their  debts :  that  the  13th 
section  of  1  &  2  Vict.  c.  110,  made  the  judgment  a 
charge,  in  equity,  on  the  Defendant's  living;  for  that 
section  contained  the  words:  ^* rectories  and  tithes ;*" 
and,  therefore,  it  was  manifest  that  the  Legislature 
intended  to  place  judgments  against  ecclesiastical  per- 
8(Hi8,  on  the  same  footing  as  judgments  against  laymen, 
and  to  make  them  charges  on  ecclesiastical  as  well  as  on 
lay  property ;  and,  that  being  so,  the  Plaintiff  was  enti- 
tled to  have  a  receiver  of  the  profits  of  the  Defendants 
vicarage  appointed,  in  order  that  the  charge  might  be 
made  available  to  the  payment  of  his  judgment-debt. 

The  following  authorities  were  cited  by  the  Counsel  in 

f2 
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1850.  support  of  the  motion;  Mouys y.  Leake  (a),  Flight  v. 

Hawkins       Salter  (Jb)^  Kirlew  v.  Butts  (c),  Faircloth  v.  Qurney{dU 

V,  Cokbrook  Y,  Layton{e)^  Moore  v.  Ramsden  (/),  Salt- 

Gathkrcole.    fg^she  v.  Hewett{g),  White  v.  The  Bishop  of  Peter- 

borough  (Ji)^  Bendry  v.  Price  (i),  Britten  y.  Wait  (A), 
Gibbons  v.  Hooper  (Z),  Aberdeen  v.  Newland  (m),  i'r- 
rington  v.  Howard  (w),  Cuddington  v.  Withy  (o),  ^e/- 
caZfe  V.  7%c  Archbishop  ofYork(p)y  Tong  v.  J2o&tii- 
«on  (gr),  Sloane  v.  Packman  (r),  iTiT?^  v.  JTin^  («),  ^tcr- 
rotoe^  y.  Molloy  (Jt)^  Whitworth  v.  Gaugain  (u) ;  Rogers's 
Eccles.  Law,  title  Incumbent;  and  Seton  on  Decrees, 
328. 

Mr.  iS/ieeef  appeared  for  the  Bishop  of  Ely. 

Mr.  MalinSy  Mr.  Smytkies^  Mr.  TF.  71  /S.  Banielj 
Mr.  Roxburgh^  Mr.  Amphlett,  and  Mr.  Sheffield  ap- 
peared for  the  other  Defendants.  They  said  that  they 
did  not  dispute  the  validity  of  the  warrant  of  attorney ; 
and  that  the  only  question  was  whether  the  13th  sect,  of 
1  &  2  Vict.  c.  110,  had  (as  the  Plaintiff's  Counsel  had, 
in  effect,  contended,)  repealed,  by  implication,  the  Act 
of  Elizabeth :  that  it  was  true  that  the  13th  sect,  of  1  &  2 
Vict,  did  contain  the  words :  ^*  rectories  and  tithes ;  " 

(a)  8  T.  R.  411.  (k)  3  Bam.  &  Add.  915. 

(b)  I  Bam.  &  Add.  673.  (I)  2  Bam.  &  Add.  734. 

(c)  2  Bam.  &  Add.  736,  (m)  4  Sim.  281. 
note.  (n)  Amb.  485. 

(d)  2  Moo.  &  Scott,  823;  (o)  2  Swans.  174. 
and  9  Bmg.  622.  (p)  1  Myl.  &  Or.  547. 

(e)  4  Barn.  &  Adol.  578.  (q)  1  Bro.  P.  C.  114. 
(/)  3  Bam.  &  Adol.  917.  (r)  11  Mees.  &  Web.  770. 
(g)  3  Nev.  &  Mann.  656  ;         (s)  3  P.  W.  358. 

and  1  Adol.  &  £11.  812.  (0  2  Jones  &  Lat.  521. 

(h)  3  Swans.  109.  (m)  1  PhiU.  728. 

(0  7  Dowl.  753. 
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but  rectories  and  tithes  were  frequently  held  by  laymen ; 
and  it  did  not  contain  the  words,  ^^  benefices  with  cure 
of  souIb;"  and,  thereforOi  there  was  no  ground  for  saying 
^hat  it  repealed,  by  implication,  the  Act  of  Elizabeth  : 
moreover,  that  a  subsequent  sect,  of  the  Act  of  Vict, 
(the  55thX  provided  that,  where  a  beneficed  clergyman 
was  an  insolvent  debtor,  nothing  in  the  Act  should  cause 
his  benefice  to  vest  in  his  assignee ;  and  that  the  general 
afiSrmative  words  of  an  Act  of  Parliament  could  not 
repeal,  by  implication,  another  Act  directly  prohibiting 
a  particular  Act,  or  making  a  particular  Act,  void :  be- 
sides, that  the  13th  sect,  of  the  Act  of  Vict,  enacted, 
that  a  judgment-creditor  should  have  such  and  the  same 
remedies,  in  a  Court  of  equity,  against  the  hereditaments 
charged  by  virtue  of  the  Act,  as  he  would  be  entitled  to, 
in  case  the  person  against  whom  the  judgment  had  been 
entered  up,  had  power  to  charge  the  same  hereditaments^ 
and  had,  by  writing  under  his  hand,  agreed  to  charge 
the  same  with  the  amount  of  the  judgment-debt :  but, 
by  the  Act  of  Elizabeth,  a  clergyman  had  no  power  to 
charge  his  benefice ;  and,  therefore,  it  was  quite  clear 
that  a  judgment  against  him,  was  not  made  a  charge  on 
his  benefice :  that  the  cases  in  which  the  Court  had 
granted  a  receiver  of  a  benefice  with  cure  of  souls,  were 
decided  between  the  years  1803  and  1817,  when  the  Act 
of  Elizabeth  was  not  in  force  :  Shatv  v.  Pritchard  (x), 
Alchin  v.  Hophins  (y),  Cottle  v.  Warrington  (z)  :  that, 
unless  the  PlaintiflTs  judgment  was  a  charge  on  the  bene- 
fice, he  had  no  right  to  apply  for  a  receiver,  and,  even  if 
it  was  a  charge,  he  had  no  such  right ;  for  his  judgment 
was  prior  to  the  judgments  of  all  the  other  judgment- 


1850. 


Hawkins 

9. 

Oathsrcole. 


(x)  10  Bam.  &  Cress.  241.     4  Moo.  &  Scott,  615. 

(y)  1  Bing.  N.  C.  99  ;  and  (^)  5  Barn.  &  Adol.  447. 
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1850.  creditors,  and  he,  by  means  of  his  sequestration,  was  in 

Hawkins       possession  of  the  profits  of  the  benefice. 

V. 

Gathercole.        rpjjg  ^^j^^^  ^^^^^  ^j^^j  ^^^^  j^^^  ^  Marshall  (a),  Cud- 

dington  v.  Withyy  Barnsley   Canal  Company  v.    Twi- 
belHJ))y  Arbuckle  v.  Cowtan  (c),  Flarty  v.  Odium  (d). 

Mr.  JBethellj  in  his  reply,  said  that  the  Act  of  1  &  2 
Vict,  was  made,  as  appeared  by  its  title,  for  extending 
the  remedies  of  creditors  against  the  property  of  debtors; 
and  that  the  13th  section  of  it  gave  the  judgment  cre- 
ditor of  a  beneficed  clergyman,  the  same  remedies,  in 
equity,  against  his  debtor's  benefice,  as  he  would  have  had 
if  the  debtor  had  had  power  to  charge  his  benefice,  and 
had,  by  writing  under  his  hand,  agreed  to  charge  tlie 
same  with  the  amount  of  the  judgment-debt. 

The  Vice-Chanckllor  : 

This  matter  lies  within  a  very  narrow  compass,  and 
appears  to  me  to  be  pretty  well  free  from  any  doubt  at 
all.  In  the  outset  of  the  argument,  I  did  not  exactly 
understand  the  facts,  which  are  somewhat  complicated ; 
nor  did  I  precisely  see  the  point  that  was  to  be  made. 
I  believe  that  neither  the  Counsel  nor  the  Court,  dis- 
tinctly understood  what,  on  the  one  hand,  was  about  to 
be  relied  on,  or  what  the  resistance  was  to  be  on  the 
other ;  because  I  am  sure  that  I  am  not  wrong  when  I 
say  that  nine-tenths  of  the  argument  which  has  been 
addressed  to  the  Court,  has  consisted  of  an  elaborate 
canvassing  of  a  variety  of  cases  which,  running  very  fine 
and  close  to  each  other,  have  raised  this  question :  how 

(a)  1  Myl.  &  Or.  373.  (c)  3  Bos.  &  Pull.  321. 

(b)  7  Beav.  19.  {d)  3  T.  R.  681. 
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far  warrants  of  attoraey  that  were  given  by  beneficed  1850. 

clergymen,  and  which  were  to  be  carried  into  execution  Hawkins 

by  sequestrations,  under  which  the  profits  of  the  livings  v. 

were  to  be  taken,  did  or  did  not  come  within  the  purview  Gathercole. 
of  the  13th  Elizabeth,  which  prevented  the  charging  of 
livings. 

Now,  in  this  case,  the  facts  are  these :  Mr.  Gather- 
cole  being,  in  the  month  of  August  1845,  the  owner  of 
the  advowBon  of  Chatterisy  and  being  a  clergyman,  and, 
as  it  would  seem,  about  to  present  himself  to  the  living, 
mortgaged  the  advowson,  to  the  Plaintiff,  for  the  sum 
of  24,500/.      He,   very  shortly  afterwards,   presented 
himself  to  the  living.     It  does  not   distinctly  appear 
T^ether  the  mortgage,  in  terms,  included  the  profits  of 
the  living  or  not ;  but  if  it  did,  it  is  a  matter  of  no  im- 
portance, because  he  had  not  the  profits  to  give,  and, 
therefore,  it  was  merely  a  mortgage  of  the  advowson. 
And,  by  way  of  further  security  for  the  payment  of  the 
debt,  he  did  that  which  I  think,  upon  all  the  authorities, 
it  was  perfectly  competent  for  him  to  do  without  bring- 
ing himself  within  the  purview  of  the  statute  of  Eliza- 
beth.    He  gave  a  warrant  of  attorney  to  confess  a  judg- 
ment for  the  same  amount:    upon   which  warrant   of 
attorney  judgment  was  duly  entered  up,  I  think,  in  the 
month  of  September  1845.     That  judgment  was  regis- 
tered, and  the  registration  has  been  renewed,  in  order  to 
keep  the  judgment  alive.  What  right  then  did  the  judg- 
ment-creditor acquire  by  that !     In  point  of  fact,  what 
he  has  done  is  this.     The  interest  being  greatly  in  arrear, 
and  the  judgment  having  been  so  entered  up,  he  has 
issued  a  writ  of  sequestration  for  200/.,  the  amount  of 
the  arrears  of  interest.     Whether,  under  that  seques- 
tration, he  could  take  more  than  the  interest ;  whether, 
under  the  circumstances  that  have  happened,  the  judg- 
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ment  would  have  warranted  the  sequestration  for  the 
principal  as  well  as  the  interest,  is  a  matter  that  I  have 
not  now  to  deal  with  at  all.  That  is  a  question  that 
might  arise  between  Mr.  Hawhins^  the  present  Plaintiff, 
and  the  subsequent  incumbrancers,  in  a  Court  of  law. 
What  Mr.  Hawkins  says  is  this  :  "  Independent  of  my 
sequestration,  I  have,  really  and  as  the  foundation  of  the 
sequestration,  obtained  a  valid  judgment  against  my 
debtor,  Mr.  Gathercole :  what  is  the  effect  of  that  judg- 
ment !^'  That  he  says  is  pointed  out,  perfectly  clearly,  by 
the  1 3th  section  of  the  I  &  2  Vict.  c.  110 ;  which  enacts 
that  judgments  to  be  hereafter  entered  up  against  any 
person  in  any  of  her  Majesty's  superior  Courts  at 
Westminster y  shall  operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons,  tithes,  rents,  and  here- 
ditaments (including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure),  of  or  to  which  such  person 
shall,  at  the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seised,  possessed,  or  entitled,  for 
any  estate  or  interest  whatever,  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder,  or  expec- 
tancy, or  over  which  such  person  shall,  at  the  time  of 
entering  up  such  judgment  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit, 
and  shall  be  binding  as  against  the  person  against  whom 
judgment  shall  be  so  entered  up,  and  against  all  persons 
claiming  under  him  after  such  judgment ;  and  shall  also 
be  binding,  as  against  the  issue  of  his  body  and  all  other 
persons  whom  he  might,  without  the  assent  of  any  other 
person,  cut  off  and  debar  from  any  remainder,  reversion, 
or  other  intei*est  in  or  out  of  any  of  the  said  lands,  tene- 
ments, rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments; and  that  every  judgment-creditor  shall  have 
such  and  the  same  remedies,   in  a  Court  of  equity, 
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against  the  hereditaments  so  charged  by  virtue  of  this 
Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have 
been  so  entered  up,  had  power  to  charge  the  same,  and 
had,  by  writing  under  his  hand,  agreed  to  charge  the 
same  with  the  amount  of  such  judgment-debt  and  inter- 
est thereon.  Now  what  the  plaintiff  says  is : — ^^  The 
eHkd,  therefore,  of  my  judgment,  was  this ;  that  I  had, 
as  against  the  profits  of  this  living,  the  same  right  as  I 
should  have  had  if  Mr.  Gathercole  had  had  power  to 
charge  the  living,  and  had  actually  charged  it;  and, 
having  that  right,  I  seek  to  make  it  available  in  the  only 
way  in  which  it  can  be  made  available,  namely,  by  getting 
what,  perhaps,  is  properly  enough  called  an  equitable 
execution,  that  is,  by  getting  a  receiver  appointed  in 
order  that  my  charge  on  that  living  may,  by  means  of 
the  receiver,  be  made  available.^  I  presume  there  would 
be  no  question  as  to  the  right  to  file  such  a  bill  and  to 
have  such  relief,  if,  instead  of  a  living,  we  were  deal- 
ing with  ordinary  property.  That  will  not  be  disputed. 
But,  here,  the  point,  and  the  sole  point  to  which  the 
matter,  at  last,  is  reduced  is  this.  Prior  to  this  statute, 
it  is  said,  it  was  made  unlawful,  by  the  statute  of  Eliza- 
beth, (which  was  repealed  for  a  certain  time,  and  then 
revived  by  the  57  Geo.  III.  c.  99,)  for  the  owner  of  a 
living  to  charge  it ;  and  that  it  could  not  have  been 
within  the  contemplation  of  this  statute  to  authorize  a 
party  who  was  incompetent,  before  the  statute  passed, 
to  charge  his  living,  to  charge  that  which,  previously  he 
was  incompetent  to  charge ;  because,  it  was  said,  it  was 
quite  out  of  the  scope  of  the  statute.  I  entirely  accede 
to  that  argument,  if  the  meaning  of  it  is  that  it  did  not 
authorize  him  to  charge  it  in  the  ordinary  sense  of  creat- 
ing a  charge  by  deed  or  contract ;  but  I  do  not  accede 
to  it,  at  aU,  if  it  is  meant  to  be  contended  that  he  can- 


1850. 


Hawkins 

V. 

Oathercols. 
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1850.  not  charge  it,  or  rather,  that  the  law  will  not  charge  it 

Hawkins       ^^^  ^™»  when  that  is  done  which  the  law  says  shall 

V.  give,  to  the  party,  the  effect  of  a  charge.     What  right 

Gathercgls.    Y^^yQ  J  ^Q  speculate  on  what  the  Legislature  meant, 

when  it  is  as  clear  as  words  can  make  it !  But  if  I  did 
speculate,  I  should  not,  in  the  least,  doubt  (whether  this 
particular  case  was  within  the  contemplation  of  the 
Legislature  I  know  not,)  that  the  object  was  to  make  all 
property  that,  by  any  process  of  execution  could  be 
made  available  to  satisfy  creditors,  available  to  them  by 
creating  a  charge  upon  it,  the  benefit  of  which  they  were 
to  obtain  in  the  ordinary  way  in  which  property  charged 
can  be  made  available.  That  is  the  short  point,  and, 
that  being  so,  I  have  not  a  word  more  to  say  than  that  I 
think  the  Plaintiff  is  entitled  to  a  receiver. 

Order  that  it  be  referred,  to  the  Master,  to  appoint 
some  proper  person  to  receive,  collect  and  get  in  the 
corn-rents,  rents  in  lieu  of  tithes,  and  all  other  rents,  of 
what  kind  soever,  offerings,  fruits,  oblations,  obventions, 
pensions,  and  all  other  the  commodities  and  emoluments, 
hereditaments  and  premises  belonging  or  appertaining 
to  the  vicarage  of  Chatteris  NunSy  in  the  county  of 
Cambridge  in  the  pleadings  mentioned;  and  to  allow 
him  a  proper  salary  for  his  care  and  pains  therein :  such 
person  so  to  be  appointed  receiver,  first  giving  security, 
&c.,  &c.;  and  the  persons  respectively  liable  to  make 
payments  in  respect  of  the  matters  aforesaid,  are  to 
make  such  payments  to  such  receiver :  And  it  is  ordered 
that  the  receiver  do  provide  for  the  service  of  the  church 
of  the  said  parish,  and  make  and  pay  a  proper  allow- 
ance and  remuneration  to  the  persons  serving  the  same ; 
and  the  said  receiver  is  to  be  allowed  what  he  shall  so 
pay  in  passing  his  accounts  before  the  said  Master :  And 
it  is  ordered  that  such  receiver  do,  from  time  to  time. 
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pass  his  accounts  before  the  said  Mastery  and  pay  the  1850. 

balances  which  shall  be  reported  due  from  him  (after       Hawkins 
paying  such  allowance  and  remuneration  for  the  service  v. 

of  the  said  church  as  aforesaid)  into  the  bank  with  the    Gathercole. 
privity  of  the  Accountant-Oeneral,  &c.,  &c. :  And  it  is 
ordered  that  an  injunction  be  awarded  to  restrain  the 
Defendant,  the   Bishop  of   Ely^  from   executing   the 
several  writs  of  sequestrari  facias  in  the  pleadings  men- 
tioned and  issued,  against  the  vicarage  and  parish  church 
aforesaid,  by  the  said  Defendants  (the  Defendants  whose 
judgments  were  subsequent  to  the  PlaintifTs)  :  And  it  is 
ordered  that  an  injunction  be  awarded  to  restrain  those 
Defendants  from  procuring  to  be  executed,  or  otherwise 
proceeding  with  the  writs  of  sequestrari  facias  issued  on 
their  several  judgments  in  the  pleadings  mentioned ;  and 
from  further  prosecuting,  or  from  taking  or  permitting  to 
be  taken  any  proceeding  upon  the  said  judgments  against 
the  said  vicarage  and  parish  church,  and  from  receiving 
the  rents,  tithes,  and  rent-charges  of  the  said  vicarage, 
or  any  part  thereof,  until  the  hearing  of  this  Cause,  or 
the  further  order  of  this  Court. 
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1850: 

20th  and  23rd 

of  November 

and  2nd 

December. 

^ . 

Voluntary  deed. 

Debtor  and 

creditor. 


A,  conveyed  all 
his  property  to 
three  of  his  cre- 
ditors, in  trast 
to  pay  the  debts 
dul,  Lm  him. 
to  themselves 
and  to  his  other 
creditors  who 
should  execute 
the  deed. — The 
trustees  and 
some  of  the 
other  creditors, 
executed  the 
deed,  but  vnth 
notice  that  B. 
had  a  demand 
upon  A.  and  was 
about  to  enforce 
it. — Afterwards 

B,  filed  a  bill, 
against  A.  and 
the  trustees,  to 
set  aside  the 
deed,  on  the 
ground  that  it 
was  a  mere  vo- 
luntary deed  of 
agency. — ^The 
Court,  at  the 
hearing,  dis- 
missed the  bill, 
with  costs. 


MACKINNON  v.  STEWART. 

xSY  an  indenture  dated  the  20th  of  November  1846, 
and  made  between  the  Defendant  Stewart^  of  the  first 
part,  the  other  Defendants  Cripps^  Burgess  and  Hannah ^ 
three  of  StewarCs  creditors  of  the  second  part,  and  the 
several  other  persons  who  signed  and  sealed  the  inden- 
ture, being  also  his  creditors,  of  the  third  part,  after 
reciting  that  Stewart  then  carried  on  the  business  of 
an  hotel-keeper,  and  had  become  indebted,  to  various 
persons,  in  considerable  sums  of  money  which  he  was 
unable  fully  to  satisfy,  and  had,  therefore,  with  the 
consent  of  the  parties  thereto  of  the  second  and  third 
parts,  determined  and  agreed  to  execute  the  release 
and  assignment,  and  enter  into  the  covenants  therein- 
after contained :  he,  in  consideration  of  the  premises, 
conveyed  and  assigned  all  his  real  and  personal  property, 
to  CrippSy  Burgess  and  Hannah^  in  trust  to  convert  the 
same  into  money,  and,  out  of  the  proceeds,  to  pay,  rate- 
ably  and  proportionably,  to  the  parties  of  the  second  and 
third  parts,  the  sums  set  opposite  to  their  respective  names 
in  the  schedule  thereto  ;  and,  after  full  payment  thereof, 
to  pay  the  residue  to  Stewart.  That  deed  was  executed 
by  the  trustees  and  thirty-four  of  Stewart's  other  cre- 
ditors. The  trustees,  and  nearly  all  the  other  executing 
creditors,  executed  it  in  June  1847  and  before  the  28th 
of  that  month,  but  not  until  after  the  Plaintiff  had  given 
the  trustees  notice  of  a  claim  which  she  had  on  Stewart^* 

*  The  notice  was  given  in  May  1847 ;  and  the  evidence  for 
the  trustees  proved  that  they  executed  the  indenture  on  or 
shortly  after   the  20th   of  November  1846,   the  day  of  its 
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as  the  executor  of  a  will  under  which  she  was  interested 
io  a  legacy,  and  of  her  intention  to  enforce  it :  and, 
on  the  28th  of  June  1847,  she  filed  a  bill  against 
Stewarty  for  the  legacy.  The  Cause  was  heard,  for 
further  directions,  on  the  11th  of  May  1848;  and, 
by  the  order  then  made,  the  ambunt  of  the  legacy 
was  ordered  to  be  paid  into  Court,  by  Stewart^  on  or 
before  the  4th  of  July  following,  and  to  be  invested, 
and  the  dividends  to  be  paid  to  the  Plaintiff  for  life ; 
and  Stewart  was  directed  to  pay  the  Plaintiff  1882.  for 
interest  on  the  amount  of  the  legacy,  and  also  her  costs 
of  the  suit.  Stewart  disobeyed  that  order.  Where- 
upon the  Pliuntiff  issued  (but  to  no  purpose)  first,  an 
elegit^  then  an  attachment,  and,  lastly,  on  the  8th  of 
February  1849,  a  sequestration  against  him.  On  the  24th 
of  November  1848,  she  procured  the  order  of  the  11th 
of  May  1848  to  be  roistered  pursuant  to  the  1  &  2  Vict, 
c.  110,  s.  19;  and,  on  the  Ist  of  March  1849,  she  filed 
the  bill  in  this  Cause,  stating  that  the  indenture  of  the 
20th  of  November  1846,  was  a  mere  voluntary  deed  of 
agency <,  and  that  no  estate,  right  or  interest  was  thereby 
vested  in  the  trustees,  which  ought  to  prevent  the  exe- 
cution of  the  elegit  and  sequestration :  that,  on  the  11th 
of  May  1848,  her  solicitor  served  the  trustees  with 
notice  of  the  order  of  that  date :  that  only  a  very  few  of 
Stewarfs  creditors  had  executed  the  indenture,  and  that 
they  executed  it  long  after  Stewart  had  done  so,  and 


1850. 

MACKINNON 
9. 

Stewart. 


date ;  and  they  stated  so,  in  the  body  of  their  answer.  But 
the  schedule  to  their  answer  was  so  prepared,  as  to  make  it 
tppear  that  they  executed  the  indenture  at  the  same  time  as 
the  other  creditors,  which  was  in  June  1847,  and,  con- 
sequently, after  the  notice  was  served.  The  Vice-Chancellor, 
however,  considered  it  to  be  immaterial  whether  the  trustees 
executed  the  indenture  with  or  without  notice  of  the  Plaintiff's 
claim  on  Stewart. 
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^ ^-^ 

mackinnon 

Stewart. 


only  a  short  time  before  the  institution  of  this  suit :  that 
it  was  not  executed  by  virtue  of  any  bargain  between 
Stewart  and  his  creditors,  or  for  any  consideration  mov- 
ing from  them  to  him ;  and  that  it  was  revocable,  by  Aim, 
at  any  time :  that  he  had  no  property  on  which  the  elegit 
or  the  sequestration  could  be  executed,  except  what  was 
vested  in  the  trustees  under  the  indenture :  and  that,  on 
the  expiration  of  a  year  from  the  24th  of  November 
1848,  the  Plaintiff  would  be  entitled  to  a  charge,  upon 
all  Stewards  freehold  estates,  for  the  sums  directed  to  be 
paid  to  her  by  the  order  of  May  1848.     The  bill  prayed 
for  a  declaration  that  the  indenture  was  a  mere  volun- 
tary deed  of  agency ;  and  that  the  trustees  might  be  re- 
strained from  setting  up  or  availing  themselves  of  any 
estate  or  interest  under  it,  so  as  to  defeat  the  elegit  and 
sequestration ;  and  also  from  executing  the  trusts  of  the 
indenture:  that  a  receiver  might  be  appointed  of  the 
trust  property ;  and  for  a  declaration  that,  on  the  ex- 
piration of  one  year  from  the  24th  of  November  1848, 
the  Plaintiff  would  be  entitled  to  an  equitable  charge,  on 
Stewards  freehold  estates,  for  the  sums  which  he  had 
been  ordered  to  pay  to  her ;  and  that  the  trustees  might 
be  directed  to  deliver  all  Stewards  personal  property  in 
their  possession,  to  the  Plaintiff,  or  to  the  sheriff  to 
whom  the  elegit  was  directed. 


Stewart,  in  his  answer,  admitted  the  facts  stated  in 
the  bill,  and  submitted  that  the  indenture  was  a  mere 
voluntary  deed  of  agency ;  and  added  that  he  executed 
it  on  the  express  understanding  and  agreement,  with 
the  trustees,  that  the  Plaintiff  should  be  paid,  in  full, 
before  any  dividend  was  paid  to  his  other  creditors. 


The  trustees,  in  their  answer,  admitted  that  no  con- 
sideration was  given  for  the  indenture,  save  as  therein 
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might  appear;  but  they  submitted  whether  it  was  a 
Toluntary  deed  of  agency,  or  whether  it  was  revocable, 
by  Stewart^  or  not.  They  added  that  they  executed  it 
about  the  time  of  its  date ;  and  that  the  greater  part,  if 
not  all,  the  other  creditors  who  had  executed  it,  did  so 
in  1847 :  that  they  believed  it  was  not  executed  by  vir- 
tue of  any  bargain  between  Stewart  and  his  creditors, 
except  only  that  it  was  understood  and  agreed,  between 
him  and  his  creditors  executing  the  indenture,  that  he 
was  not  to  be  made  a  bankrupt  or  otherwise  molested 
by  them  in  respect  of  their  debts ;  and  that  there  was 
no  property  on  which  the  Plaintiff  ^s  elegit  and  sequestra- 
tion could  be  executed,  except  what  was  vested  in  the 
Defendants  under  the  indenture.  It  also  appeared,  from 
the  answer  and  one  of  the  schedules  to  it,  that  the  trus- 
tees had  paid  dividends  to  the  creditors  who  had  exe- 
cuted the  indenture. 


1850. 

MACKINNON 
V. 

Stkwart. 


The  Cause  now  came  on  to  be  heard. 


Mr.  Sinart  and  Mr.  Terrell,  for  the  Plaintiff,  said, 
firaty  that  none  of  the  creditors,  not  even  the  trustees, 
executed  the  indenture  of  November  1846,  until  after 
they  had  notice  of  the  Plaintiff'^s  claim  upon  Stewart, 
and  of  her  intention  to  enforce  it ;  and  that  Stewart 
swore,  in  his  answer,  that  he  executed  it  on  the  ex- 
preas  understanding  and  agreement,  with  the  trustees, 
that  the  Plaintiff  should  be  paid  in  full,  before  any  divi- 
dend was  paid  to  his  other  creditors:  secondly,  that 
the  deed  was  a  mere  voluntary  deed  of  agency ;  that  it 
was  not  founded  on  any  contract  between  Stewart  and 
his  creditors;  that  it  contained  no  covenant,  on  their 
part,  not  to  sue  him  for  their  debts ;  nor  was  there  any 
other  consideration  for  it :  consequently  the  property 
comprised  in  ity  was  precisely  in  the  same  position  as  it 
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would  have  been  in,  if  it  had  remained  in  StewarCs  pos- 
session: Oarrard  v.  Lord  Lauderdale  (a)  ^  Walwyn  v. 
Coutts  (6)»  Acton  v.  Woodgate  (c),  Bill  v.  Cureton  (d). 
Wilding  v.  Richards  (c),  Oihhs  v.  Olamis  (/). 

Mr.  Bethell  and  Mr.  iV<?t;t9i«on,  for  Stewart^  contended 
that  the  indenture  was  fraudulent  and  void,  as  against  the 
Plaintiff'^  but  they  did  not  ask  that  it  might  be  set 
aside  as  between  Stewart  and  his  other  creditors.  They 
added  that  Stewart,  as  appeared  from  his  answer,  exe- 
cuted the  indenture  on  the  faith  of  an  agreement, 
between  him  and  the  trustees,  that  the  Plaintiff  should 
be  paid  first. 

Mr.  Rolt  and  Mr.  Amphlett^  for  the  trustees. 


If  a  debtor  conveys  property,  to  trustees,  in  trust  to 
pay  his  debts,  and  the  deed  is  communicated  to  the  cre- 
ditors, and  they  act  or  even  rely  upon  it,  they  become 
cestuis  que  trust  under  it  (g).  Here  the  creditors  have 
not  only  executed  the  deed,  but  received  dividends  under 
it.  [Mr.  Stuart, — Our  case  is  that  the  trustees  and 
creditors  at  large,  executed  the  deed  after  they  had 
notice  of  the  Plaintiff ^s  claim.]  It  appears,  from  our 
evidence,  that  the  trustees  executed  the  deed  on  the 
day  of  its  date,  and  that  the  other  creditors  executed  it 
before  the  bill  was  filed  for  the  legacy.  Besides,  it  was 
nothing  more  than  notice,  from  one  creditor  to  another 
that  the  former  was  taking  steps  to  recover  her  debt.  Is 
a  debtor  to  be  restrained  from  executing  a  deed  for  the 

(a)  3  Sim.  1 ;  and  2  Russ.  (d)  Ibid.  503. 

&  Myl.  451.  (e)  I  Collyer,  655. 

(b)  Ibid.  14;  and  3  Mer.         (/)  11  Sim.  584. 

707.  (ff)  See  2  Myl.  &  Keen, 

(c)  2  Myl.  &  Keen,  492.        510. 
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benefit  of  all  his  creditors,  merely  because  one  of  them 
is  proceeding,  or  about  to  proceed  to  enforce  her  demand! 
It  has  been  said  that  there  was  no  consideration  for  the 
deed.     But  the  trustees  swear,  in  their  answer,  that  it 
was  understood  and  agreed,  between  Stewart  and  his 
creditors  executing  the  deed,  that  he  was  not  to  be 
made  a  bankrupt  or  be  otherwise  molested,  by  them,  in 
respect  of  their  debts.     It  is,  however,  quite  immaterial 
whether  there  was  that  agreement  or  not.     The  debts 
due  from  Stewart^  were,  alone,  a  sufficient  consideration 
for  the  deed.     The  decisions  in  Garrard  v.  Lard  Laud- 
erdale and  Waluryn  v.  Coutts^  were  founded  not  on  there 
having   been  no  consideration  for  the  deeds  in  those 
cases,  but  on  the  ground  that  the  deeds  had  not  been 
communicated  to  the  creditors.     If  they  had  been  com- 
municated, a  trust  would  have  been   raised,  and   the 
debtor  could  not  have  revoked  them.     In  this  case,  how- 
ever, it  is  not  the  debtor  who  is  seeking  to  set  aside  the 
deed,  but  one  of  his  creditors ;  and  there  is  no  instance 
in  which  such  an  attempt  has  been  made  by  a  creditor. 
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The  case  of  Acton  v.  Woodgate,  is  an  authority  in  our 
favour ;  for,  there,  the  conveyance  which  had  been  exe- 
cuted by  the  creditors,  was  supported. 

The  case  of  Gibbs  v.  Glamis,  has  no  application  to 
the  present :  for,  there,  the  Plaintiff,  who  sought  the 
benefit  of  the  deed,  had  not  executed  it. 

The    learned  Counsel    then  referred  to   Fitzgerald 
V.  Stewart  (h),  Browne  v.  Cavendish  (i),  and  Simmonds 


(A)  2  Ross.  &  Myl.  457. 
(t)  1  Jones  &  Lat.  606,  see  635  and  636. 
Vol.  I.     N.  S. 


o 
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V.  Palles  (ft),  and,  particularly,  to  the  obserrations  made 
by  Sir  E.  Sugderiy  C,  in  the  last  two  cases,  upon  Gar- 
rard  v.  Lord  Lauderdale  and  Gibbs  v.  Glamis. 

Mr.  Stuart  replied. 


{h)  2  Jones  &  Lat.  489.  See  504,  et  seq.  The  following 
are  the  observations  referred  to  in  the  text.  In  Braume  r. 
Cavendishf  Sir  E.  Sugden  said  : 

**  WaUwyn  v.  Coutts  and  Garrard  v.  Lord  Lauderdale  are> 
certainly,  authorities  for  my  decision.  In  speaking  of  Garrard 
V.  Lord  Lauderdale^  I  observe  that  the  Master  of  the  Rolls^ 
in  Acton  v.  Woodgate,  says :  *  That  it  seems  to  have  been 
considered,  in  that  case,  that  a  communication,  by  the  trus- 
tees, to  creditors,  of  the  fact  of  such  a  trust,  would  not 
defeat  the  power  of  revocation  by  the  debtors.'  It  appears  to 
me,  however,  that  this  doctrine  is  questionable ;  because  the 
creditors,  being  aware  of  such  a  trust,  might  be,  thereby, 
induced  to  a  forbearance  in  respect  of  their  claims,  which  they 
would  not  otherwise  have  exercised.  When  I  first  read  that 
case,  I  made  this  observation  in  the  margin;  ^This  has 
always  been  my  opinion  ;'  but,  in  stating  this,  I  do  not  mean 
to  bind  myself  to  hold  that,  in  every  case,  a  representation  to  a 
creditor  will  give  him  the  benefit  of  the  trust.  It  must 
depend  on  the  character  of  the  representation  and  the  manner 
it  is  acted  on.  On  the  other  hand,  I  should  be  sorry  to  have 
it  understood  that  a  man  may  create  a  trust  for  the  benefit  of 
his  creditors,  communicate  it  to  them,  and  obtain,  from  them, 
the  benefit  of  their  lying  by  until,  perhaps,  the  legal  right  to 
sue  was  lost,  and  then  insist  that  the  trust  was  wholly  within 
bis  own  power.  The  case  of  Gibbs  v.  Glands,  which  has  been 
much  relied  upon  at  the  Bar,  is  also  an  authority  of  consider- 
able weight  in  favour  of  my  decree.  There,  several  persons 
were  entitled  to  a  fund  in  a  Cause  ;  some  of  them  being  liable 
to  the  costs  of  a  third  party,  they  all  assigned  the  fund,  to 
trustees,  to  pay  the  costs  of  that  third  party ;  then  in  trust 
for  themselves :  and  it  was  held  that  the  person  whose  costs 
were  so  provided  for,  had  no  right  to  enforce  the  trust,  he  not 


CASES  IN  CHANCERY. 


83 


The  Vicb-Chancellor  : 

This  was  a  bill  filed,  by  Mrs.  Mackinnon^  against 
James  Stewart  and  three  persons  named  WiUiam  Cripps 


being  a  party  to  the  deed :  though  it  was  a  case  in  which  an 
actual  trust  was  created  for  the  benefit  of  the  third  party,  and 
money  was  received,  by  the  trustees,  and  was  in  their  hands 
to  answer  the  trust :  and  some  of  the  assignors  had  an  interest, 
as  against  the  others,  to  have  the  trust  carried  into  execution. 
The  Fiee-Chancelhr  thought  the  creditors  had  the  right ;  but 
the  Chancellor  reversed  his  decision  (a).  Here  the  parties 
have  defeated  their  own  trust;  but,  in  Gibbs  v.  Glamis  the 
tmst  never  was  defeated.  It  was  an  existing  trust ;  and  yet  it 
was  ultimately  held  that  the  creditor  could  not  enforce  it." 

In  Simmonds  v.  Pallea,  Sir  E,  Sugden  said : — "  The  cases 
which  were  understood  to  apply  to  the  present,  were  Garrard 
V.  Lord  Lauderdale,  and  others  of  that  class.  Those  cases  have, 
certainly,  gone  a  great  length ;  and  I  am  not  disposed  to  carry 
the  principle  further  than  authority  compels  me:  but  they 
establish  this;  that,  if  parties  make  arrangements  between 
themselves,  behind  the  back  of  a  third  person,  even  though 
they  should  declare  a  trust  for  the  benefit  of  that  third  person 
by  name,  if  that  be  not  in  the  nature  of  a  settlement,  though 
voluntary,  but  is  merely  an  arrangement  for  the  benefit  of  the 
parties  themselves  who  enter  into  it,  the  third  person  cannot, 
upon  that  naked  state  of  circumstances,  file  a  bill  to  establish 
his  demand  as  a  cestui  que  trust.  Garrard  v.  Lord  Lauder- 
dale went  far  enough :  for,  there,  the  creditor  was,  in  point  of 
form,  a  party  to  the  deed,  and  the  deed  was  communicated  to 
him ;  yet  it  was  held  that  that  circumstance  did  not  enable 
him  to  file  a  bill  to  enforce  the  trust.  *  *  *  In  the  last  case 
upon  the  subject,  {Gibbs  v.  Glamis,)  which  has  not  been 
cited,  bat  to  which  I  have  had  occasion,  lately,  to  refer,  the 
Fice-Ckaneellor  held  one  way,  and  the  Chancellor  another. 
It  was  of  this  nature.  Several  persons  were  interested  in  a 
fund,  in  respect  of  which  a  suit  had  been  instituted :  they 
made  an  arrangement  of  their  claims  between  themselves,  and 
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(a)  See  11  Sim.  591. 
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Edward  William  Burgess  and  Joseph  Hannah^  to  whom 
Stewart  had  conveyed  all  his  property  in  trust  for  pay- 
assigned  the  fund  to  trustees ;  and  one  of  the  trusts  was, 
expressly,  to  pay  to  a  Defendant  in  the  suit,  who  was  not  a 
party  to  the  arrangement,  his  costs  to  which  one  of  the  parties 
to  the  deed  was  liable.  The  fund  was  realized  and  actually  in 
the  hands  of  the  trustees ;  and,  they  not  having  paid  the 
costs,  a  bill  was  filed,  by  the  third  party,  to  have  the  trusts 
carried  into  execution,  and  his  costs  paid.  The  Fice-Chancel- 
lor  was  of  opinion  that  these  circumstances  distinguished  the 
case  from  Garrard  v.  Lord  Lauderdale,  and  took  this  distinc- 
tion ;  that  it  was  not  the  case  of  a  person  voluntarily  making 
a  provision  for  payment  of  his  creditors,  but  of  several 
persons,  some  of  whom  were  Uable  to  the  demand,  agreeing, 
amongst  themselves,  that  a  particular  fund  in  which  they 
were  all  interested,  should  be  the  fund  for  the  payment  of  it. 
Lord  Cottenham  reversed  that  decree,  and  said  that  it  was 
competent  for  any  of  the  Defendants  to  make  the  objection, 
and  that  it  was  immaterial  what  interest  the  party  making  the 
objection,  had :  and  he  held,  even  in  that  case  upon  which  I 
should  have  had  considerable  doubt,  that  the  Plaintiff  could 
not  maintain  his  bill.  *  *  *  I  never  was  quite  reconciled  to 
the  authorities.  I  submit  to  them,  as  I  am  bound  to  do ;  but 
I  will  not  carry  them  further.  Garrard  v.  Lord  Lauderdale 
followed  the  principle  laid  down  by  Lord  Eldon^  as  to  which 
there  was  no  doubt :  whether  the  facts  of  that  case  warrant 
the  decree,  is  another  question ;  and  men's  minds  may  differ 
on  it.  But,  as  to  the  principle,  no  person  will  dispute  it.  It 
was  settled,  before  that  case,  that,  if  a  man,  without  commu- 
nication with  his  creditors,  make  a  provision  for  paying  them 
for  which  they  have  not  bargained,  he  may,  before  the  execu- 
tion of  the  trusts,  destroy  them.  The  questions  in  that  case^ 
were  whether,  under  the  circumstances,  the  Duke  of  York  had 
exercised  that  power  ;  and  whether  it  was  competent  for  him 
to  do  so.  Without  going  through  the  cases,  I  will  refer  to 
Gibhs  V.  Glamis,  a  remarkable  case,  one  upon  which  learned 
persons  differed :  for  the  decree  of  the  Fice-Chancellor  was 
reversed  by  the  Chancellor ;  and  I  am  not  satisfied  that  some 
learned  persons  would  not  prefer  the  first  decision.     That 
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ment  of  such  of  his  creditors  as  should  execute  that 
deed« 

case  was  of  this  natare.  A  Mr.  Hele  claiming  to  be  inter- 
ested in  a  sum  of  4000/.,  filed  a  bill  in  respect  of  it.  Gibhs,  the 
Plaintiff,  was,  I  suppose,  properly  a  Defendant  in  that  suit. 
There  was  a  contest  as  to  who  was  entitled  to  the  4000/. ;  and 
the  several  claimants  came  to  an  agreement,  between  them- 
selves, that  they  would  divide  the  money  amongst  them  in 
certain  proportions  ;  and  that  all  the  costs  of  the  suit  should  be 
provided  for ;  and,  in  particular,  Gibbs*s  costs :  and,  without 
any  communication  with  him,  they  assigned  the  4000/.  to  trus- 
tees in  trust,  first,  to  pay  the  costs  and  expenses,  of  all  parties 
to  the  deed,  in  or  about  the  suit  of  Hele  v.  Femie,  or  of  the 
deed  or  otherwise  relating  to  their  claims  on  the  4000/.,  as  be- 
tween solicitor  and  client ;  and  also  the  costs  of  Gibbs,  and  other 
costs;  and  then  to  pay  800/.  to  Hibbert,  1800/.  to  Ilele,  and 
the  residue  to  Lady  Glamis,  So  that  Lady  Glamis  had  no 
right  to  receive  anything  until  after  payment  of  the  costs  to 
Gibbs.  There  was  as  express  a  trust  to  pay  Gihbs  his  costs, 
as  to  pay  Lady  Glamis  the  residue.  The  trustees  received  the 
money,  and  paid  the  other  persons  named  in  the  deed ;  and 
were  willing  to  pay  Gibba,  when  Lady  Glamis  objected  that  he 
was  not  entitled  to  be  paid  out  of  that  fund.  The  Fice-Chan- 
ceUcr  held  that  the  several  parties  to  the  deed,  had  a  common 
interest  in  the  payment  of  Gibbs*s  costs  out  of  the  fund ;  that 
the  agreement  had  only  been  entered  into  on  the  condition  that 
payment  of  Gibba^e  costs  would  be  provided  for  out  of  the 
fund  ;  and,  therefore,  that  the  case  was  not  within  the  autho- 
rities ;  and  he  sustained  the  bill :  but  the  Chancellor  reversed 
the  decree ;  and  that  reversal  appears  to  have  been  submitted 
to.  He  said,  in  his  judgment,  that  Hele  was  liable  to  pay  the 
Plaintiff,  Gibbe,  his  costs ;  and,  in  order  to  protect  him 
against  the  consequences  of  that  liability,  the  parties  provided, 
inddentally,  that  the  Plaintiff's  costs  should  be  paid  out  of 
the  fund :  that  the  question  then  was  whether  that  provision 
gave  the  party  whose  costs  were  to  be  so  provided  for,  a  right 
to  institute  a  suit  as  a  cestui  que  trust,  he  having  no  interest 
in  the  fund ;  not  having  been  a  party  to  the  arrangement ;  and 
the  agreement  having  been  made,  between  the  parties  inter- 
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Mrs.  Mackinnon  filed  this  bill  in  the  character  of  a 
creditor  of  Stewart  under  a  decretal  order  of  this  Court 
made,  on  the  11th  of  May  184S,  in  another  Cause  in 
which  she  was  Plaintiff  and  Stewart  was  sole  Defendant: 
and  by  which  decretal  order,  Stewart  had  been  ordered 
to  pay  several  sums  of  money  to  her^  and  also  to  bring  a 
further  sum  of  money  into  Court,  to  be  secured  and  in- 
vested for  her  benefit  during  her  life.  Stewart  not 
having  made  any  of  the  payments  according  to  the  order, 
Mrs.  Mackinnon  obtained  a  writ  of  elegit  directed  to 
the  Sheriff  of  Middlesex^  and  also  a  writ  of  sequestration 
against  Stewart,  But  neither  of  those  writs  produced 
any  beneficial  result  to  her. 


ested  in  the  fund,  for  their  own  benefit  or  convenience ;  and 
that  the  case  was  not  distinguishable  from  Garrard  v.  Lord 
Lauderdale  and  the  other  cases  which  had  been  cited :  and  he 
added  that  the  objection  was  one  which  was  open  to  all 
the  Defendants  ;  and  that  it  was  immaterial  what  interest  the 
party  who  made  the  objection,  had.  That  is  a  much  stronger 
case  than  the  one  before  me ;  for,  there,  several  parties  agreed 
to  vest  a  common  fund  in  tnistees,  upon  trust  to  pay,  to  a 
person  named,  an  obligation  that  person  held  against  one  of 
them.  The  difficulty  was  that  Lady  Glanm  never  could  have 
recovered  the  residue  until  after  payment  of  the  costs  to 
Gibbs,  That  case,  therefore,  proves  this :  that,  in  order  to 
give,  to  a  person  standing  in  the  position  of  Gibbs,  or  Sim- 
numds  in  the  present  case,  a  right  to  file  a  bill,  it  is  not  suffi- 
cient to  have  a  trust  declared  for  his  benefit,  and  to  show  that 
the  trust  must  be  executed.  He  cannot  assert  his  remedy  in 
this  Court :  he  must  wait  until  the  person  liable  to  him,  calls 
for  an  execution  of  the  trust.  Mr.  Hele  might  have  filed  a 
bill  to  have  the  trusts  executed,  and  have  insisted  on  the 
trustees  paying  those  costs  to  Gibbs,  or  to  him  for  Gibbs,  be- 
fore the  residue  was  paid  over  to  Lady  Glamis ;  and,  if  the 
trustees  paid  Lady  Glamis  without  paying  Gibbs^s  costs,  they 
would  be  answerable  to  Hele  for  a  breach  of  trust." 
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In  this  state  of  circumstances,  she,  on  the  1st  of 
March  1849,  instituted  the  present  suit,  alleging  that, 
on  the  20th  of  November  1846,  Stewart^  by  a  deed  of 
that  date,  made  between  himself  of  the  first  part,  the 
three  other  Defendants  of  the  second  part,  and  the 
several  other  persons,  creditors  of  Stewart,  who  should 
execute  the  deed  of  the  third  part,  conveyed  all  his 
estate,  real  and  personal,  to  the  three  other  Defendants, 
upon  trust  to  sell,  and  to  apply  the  money  thereby  pro- 
duced, in  payment  of  the  debts  of  the  parties  thereto  of 
the  second  and  third  parts,  rateably,  according  to  the 
amount  of  their  debts. 
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The  bill  then  states  that  the  deed  was  executed  by 
only  a  few  of  the  creditors  of  Stewart^  and  only  a  short 
time  before  the  institution  of  the  present  suit,  without 
consideration,  and  not  by  virtue  of  any  bargain  with 
Stewart,  their  debtor.  The  bill  also  states  that,  on  the 
24th  of  November  1848,  the  Plaintiff  caused  the  decretal 
order  of  the  11th  of  May  preceding,  to  be  duly  regis- 
tered, in  the  Court  of  Common  Pleas,  pursuant  to  the 
I  &  2  Vict.  c.  110,  s.  19,  so  as  to  make  it  a  charge  on 
the  real  estate  of  Stewart.  The  prayer  of  the  bill  is 
that  the  deed  of  the  20th  November  1846,  may  be 
declared  to  be  a  mere  voluntary  deed  of  agency ;  and 
that  the  trustees  may  be  restrained  from  setting  it  up 
against  the  Plaintiff^s  writs  of  el  git  and  sequestration, 
and  from  disposing  of  any  part  of  the  property  still  re- 
maining vested  in  them,  or  otherwise  executing  any  of 
the  powers  conferred  on  them  by  the  deed ;  and  that  it 
may  be  declared  that,  on  the  expiration  of  a  year  from 
the  24th  of  November,  the  Plaintiff  will  be  entitled  to 
an  equitable  charge  for  the  sums  decreed  to  be  paid  by 
Stewart,  with  consequential  directions  for  making  that 
charge  available. 
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Stewart^  by  his  answer,  admits  the  plaintifTs  demand 
against  him ;  and  he  also  admits  the  execution  of  the 
deed  of  trust ;  but  he  says  it  was  executed  on  an  express 
agreement,  with  the  trustees,  that  they  should,  out  of 
the  money  coming  to  their  hands,  in  the  first  instance, 
pay  the  Plaintiff  her  demand  in  full,  before  the  other 
creditors  should  receive  anything.  I  mention  this 
passage  in  Stewards  answer,  merely  in  order,  at  once, 
to  dispose  of  it,  by  saying  it  has  no  reference  to  the  case 
made  by  the  Plaintiff,  and  would  give  rise  to  an  equity 
(if  any)  totally  different  from  that  asserted  by  the 
bill. 

The  trustees,  by  their  answer,  insist  on  the  deed,  and 
allege  that  it  was  executed  by  nearly  all  the  creditors 
(above  thirty  in  number)  not  only  before  the  institution 
of  this  suit,  but  before  the  institution  of  the  former 
suit  in  which  the  Plaintiff  obtained  the  decree  against 
Stewart.  And  this  is  proved  to  have  been  the  case  by 
the  depositions  of  witnesses  examined  in  the  Cause. 


The  former  bill  against  Stewart^  was  filed  on  the  28th 
of  June  1847  ;  and  the  deed  is  proved  to  have  been  exe- 
cuted by  thirty-one  out  of  thirty-four  of  the  creditors  who 
have  signed  it,  on  various  days  from  the  4th  to  the  26th 
of  the  same  month.  It  is  true,  indeed,  that,  early  in 
the  month  of  May,  the  Plaintiff  gave  notice,  to  the  trus- 
tees, of  her  intention  to  proceed  against  Stewart ;  but 
this  is  not  material.  Knowledge  on  the  part  of  the 
trustees,  or  notice  given  to  them  that  proceedings  in 
equity  were  on  the  eve  of  being  instituted  by  a  party 
claiming  to  have,  and  who,  ultimately,  turned  out  to 
have  an  equitable  demand  against  thedebtor,  can  have 
ho  bearing  on  the  question,  what  is  the  true  nature  of 
the  deed. 
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On  this  which  is,  in  tnith,  the  only  question  in  the 
Cause,  I  entertain  no  doubt  whatever.  This  is,  clearly, 
not  a  mere  deed  constituting  the  trustees  the  agents  of 
the  debtor,  but  a  deed  effectually  creating  certain  trusts 
for  the  benefit  of  the  creditors,  and  of  which  trusts  they, 
or  such  of  them  as  have  executed  it,  have  a  right  to 
insist  on  the  performance. 


1850. 

MACKINNON 
V, 

Stewart. 


The  doctrine  of  this  Court  as  to  mere  deeds  of  agency, 
is  perfectly  simple  and  intelligible.  It  is  competent  to 
any  one  to  make  another  his  agent  or  attorney  to  get  in 
his  property  and  apply  it  in  payment  of  his  debts,  or  in 
any  other  mode  he  may  direct.  And,  after  he  has  done 
80,  he  may,  at  his  pleasure,  revoke  the  authority  so 
given,  and  direct  any  other  disposition  of  his  property 
which  he  may  prefer.  What  was  really  decided  in 
Gwrrard  v.  Lord  Lauderdale  and  other  cases  involving 
the  same  point,  was  only  this  :  that,  in  such  a  case,  the 
conveyance  of  property  to  the  agent,  makes  no  difference 
as  to  the  right  of  revocation  in  the  debtor.  The  party 
in  whom  the  property  has  been  vested,  is  a  mere  trustee 
for  the  debtor,  by  whom  it  has  been  conveyed  to  him. 
He  still  is  the  mere  agent  or  attorney,  or  in  the  nature 
of  an  agent  or  attorney  of  the  debtor,  and  must  obey  his 
directions  as  to  the  disposal  of  the  property. 


On  the  other  hand,  it  is  abundantly  clear,  on  the 
authorities,  that,  where  a  creditor  is  a  party  to  a  deed 
whereby  his  debtor  conveys  property  to  a  trustee  to  be 
applied  in  liquidation  of  the  debt  due  to  that  creditor, 
the  deed  is,  as  to  the  creditor,  irrevocable.  A  valid 
trust  is  created  in  his  favour ;  and  the  relation  between 
the  debtor  and  trustee,  is  no  longer  that  of  mere  prin- 
cipal and  agent.  Of  course  that  which  is  true  where  a 
single  creditor  is  the  cestui  que  trusty  is  at  least  equally 
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80  where  there  are  many  creditors.  Nor  does  the  creditor 
executing  the  deed  become  less  a  cestui  que  trusty  because 
he  gives  nothing,  to  the  debtor,  as  a  consideration  for 
the  trust  created  in  his  favour,  or  because  it  was  the 
voluntary,  unsolicited  act  of  the  debtor,  to  create  the 
trust.  I  never  knew  that  any  question  had  been  raised, 
on  this  subject,  as  against  creditors  who  had  executed 
the  deed  and  so  made  themselves  cestuis  que  trust. 


Where  they  have  not  executed  the  deed,  questions 
have  often  arisen,  how  far,  by  having  been  apprized  of 
its  execution,  and  so,  perhaps,  been  induced  to  do,  or 
abstain  from  doing  something  which  may  affect  their 
interests,  they  may  not  have  acquired  the  rights  of 
cestuis  que  trust.  This  is  the  question  referred  to  by  Sir 
J.  Leach^  in  Acton  v.  Woodgate^  and  by  Sir  E.  Sugden^ 
in  Browne  v.  Cavendish.  But  where,  as  in  the  present 
case,  the  creditors  have  actually  executed  the  deed,  I 
apprehend  there  is  no  longer  any  possibility  of  treating 
it  as  a  mere  voluntary  deed  of  agency,  revocable  by  the 
debtor. 


I  have  already  stated  that,  here,  the  deed  appears  to 
have  been  executed  by  nearly  all  the  creditors,  b^ore 
the  Plaintiff  instituted  her  former  suit  against  Stewart. 
But  it  makes  no  difference,  in  my  view  of  the  case, 
whether  the  deed  was  executed  before  or  after  the  insti- 
tution of  that  suit,  or,  even,  before  or  after  the  institu- 
tion of  this  suit.  Where  the  inquiry  is  whether  a  deed 
has  been  executed  with  the  fraudulent  intention  of 
defeating  or  delaying  creditors,  it  may  be  very  important 
to  know  when  it  was  executed.  But  such  an  inquiry 
would  be  wholly  beside  the  question,  whether  the  deed 
is  or  is  not  revocable  as  being  a  mere  deed  of  agency. 
And  the  whole  of  the  Plaintiff's  supposed  equity  is  made, 


CASES  IN  CHANCERY. 


91 


by  her  bill,  to  rest  on  the  ground  that  the  deed  in  this 
case,  is  a  mere  deed  of  agency,  and  not  a  deed  creating 
a  valid  trust,  capable  of  being  enforced,  by  creditors, 
against  Stewart.  She  wholly  fails  to  establish  this 
proposition,  on  which  alone  her  case  depends.  There  is 
no  suggestion  of  any  fraud,  nor,  indeed,  of  any  invalidity 
of  the  deed,  except  as  being  a  mere  revocable  instrument. 
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The  Plaintiff,  therefore,  having  failed  to  establish  a 
title  to  any  equitable  relief  whatever,  her  bill  must  be 
dismissed  with  costs. 


I  ought  not  to  omit  to  add  that,  besides  the  relief  she 
asks  against  the  deed,  she  also  prays  for  relief  as  an 
equitable  incumbrancer  under  the  stat.  1  &  2  Vict.  c. 
110,  ss.  13,  18  and  19.  It  is  sufficient,  on  this  part  of 
the  case,  to  say  that  the  statute,  by  s.  13,  which  relates 
to  judgments  at  Law,  expressly  prohibits  the  institution 
of  any  proceeding  in  Equity,  for  a  year  after  judgment 
has  been  entered  up.  By  s.  18,  decrees  and  orders  of 
this  Court  are  put  on  the  same  footing  as  judgments  at 
Law  ;  and  this  bill,  even  if  it  made  a  case  for  relief  on 
this  latter  ground,  is  premature,  having  been  filed  within 
less  than  four  months  after  the  decretal  order  was  regis- 
tered pursuant  to  s.  19  of  the  statute. 
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trust  to  pay  an 
annuity  to  his 
wife,  and,  sub- 
ject to  tbat 
payment,  to 
convey,  assign 
or  transfer,  all 
bis  property, 
unto  and 


Charles  ha R wood,  by  his  win  dated  the 
7th  of  July  1841,  gave  all  his  real  and  personal  property 
Testator  gave  to  Richard  Knight  and  Thomas  Burlton,  their  heirs, 
all  bis  property  executors,  &c. :  "  Upon  trust,  out  of  the  rents  and  pro- 
ceeds of  my  said  estate  and  effects,  in  the  first  place,  to 
pay  unto  my  wife,  Ann  Harwoody  an  annuity  or  annual 
sum  of  300Z.,  during  her  life,  by  equal  quarterly  pay- 
ments, the  first  quarterly  payment  thereof  to  be  made 
at  the  expiration  of  three  months  next  after  my  decease ; 
and,  subject  to  and  charged  with  the  pajrment  of  the 
said  annuity,  upon  trust  to  convey  and  assign  or  trans- 
b^  bld^  ^^^  ^^^  ^^  ™y  ^^  freehold,  leasehold  and  other  estate  and 
when  and  as  effects,  unto  and  equally  between  my  eight  children, 
tbe^  severally  Hannah,  Thomas  Charles,  Joseph,  Mary  Ann,  Emily 
one  •  and  in  the  -^'-sraftcM,  Adelaide  Eleanor,  Rachel  and  Ann  Louisa, 
mean  time,  to  when  and  as  they  severally  attain  the  age  of  twenty-one 
^*'^'/A^^^  ^*  years  ;  and,  in  the  mean  time,  to  pay,  unto  my  said  wife, 
apply  the  rents  ^  otherwise  apply  the  rents  and  proceeds  of  the  re- 
and  proceeds  of  spective  shares  and  interests  of  my  said  children,  in  my 
shares  for  or        ®*^^  estate  and  effects,  for  or  towards  their  respective 

towards  their  maintenance,  education,  and  advancement.  But,  in  case 
respective  main- 
tenance, education,  and  advancement.  But,  in  case  of  the  decease 
of  any  of  the  children  under  twenty-one,  then  upon  trust  to  convey, 
assign  or  transfer  the  shares  of  such  of  them  as  should  so  die,  and 
the  accumulations,  if  any,  unto  and  equally  between  such  of  them  as 
should  attain  twenty-one.  The  testator's  widow  maintained  and 
educated  the  children  for  several  years,  and  advanced  three  of  them, 
out  of  the  income  received  by  her  from  the  testator's  property,  ex- 
clusive of  her  annuity ;  and,  the  income  being  more  than  sufficient  for 
those  purposes,  a  considerable  surplus  remained  in  her  bauds.  Held 
tbat  the  surplus  belonged,  not  to  the  children,  but  to  the  widow. 
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of  the  decease  of  any  or  either  of  my  said  children  under 
the  age  of  twenty-one  years,  then  upon  trust  to  convey, 
assign  or  transfer  the  share  or  shares  of  such  one  or 
more  of    them  as  shall  die  under  that  age,  and  the 
accumulations  (if  any)  unto  and  equally  between  such  of 
my  said  children  as  shall  live  to  attain  that  age.   Provided 
always,  and  I  do  hereby  declare  and  direct  that  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being 
of  this  my  will,  with  the  consent  in  writing  of  my  said 
wife  during  her  life,  and,  after  her  decease,  of  their  or 
his  own  authority,  to  demise  or  lease  all  or  any  part  of 
my  said  estates,  for  any  term  or  number  of  years,  either 
in  possession  or  reversion,  and  to  take  any  premiums  or 
premium,  which  shall  be  held,  by  my  said  trustees,  upon 
the  same  or  similar  trusts  as  the  estates  and  premises 
from  which  such  premium  or  premiums  shall  proceed : 
Provided  also  and  I  do  further  declare  and  direct  that 
it  shall   be  lawful  for  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  at  any  time  or  times,  with 
the  consent  in  writing  of  my  said  wife  during  her  life, 
and,  after  her  decease,  of  their  or  his  own  authority,  to 
sell  or  dispose  of  all  or  any  part  of  my  said  freehold, 
leasehold  or  other  estate  or  effects,  either  by  public  sale 
or  private  contract,  and  to  convey  and  assign  the  same, 
when  sold,  to  the  purchaser  or  purchasers  thereof,  and 
to  invest  the  monies  to  arise  therefrom,  and  stand  pos- 
sessed thereof,  and  of  the  dividends,  interest  and  pro- 
ceeds to  arise  therefrom,  upon  the  trusts  aforesaid,  or  as 
near  thereto  as  may  be.^^     The  will  then  provided  for 
the  appointment  of  new  trustees,  and  for  the  indemnity 
of  the  trustees  and  executors ;  and  it  concluded  by  ap- 
pointing Mrs.  Harwood  and  the  trustees,  executrix  and 
executors  thereof :  but  the  testator  did  not  appoint  any 
guardian  to  his  children. 


1850. 


The  testator  died  on  the  9th  of  July  1841.     His 
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widow,  alone,  proved  his  will.  She  afterwards  married 
the  defendant  Henry  Andrew  PauU ;  and,  Knight  and 
Burlton  having  renounced  and  disclaimed,  the  rents  of 
the  testator'^s  freehold  and  leasehold  estates,  were  re- 
ceived by  Mr.  and  Mrs.  Paull, 

The  bill  in  Browne  v.  Paull  was  filed  by  the  testator''s 
children,  all  of  whom  were  infants,  and  two  other  per- 
sons named  Browne  and  Chambers^  ligainst  Mr.  and 
Mrs.  PauU  and  A,  W.  Hoggins  who  had  married  the 
testator''s  eldest  daughter. 

On  the  22nd  of  November  1844!,  an  order  was  made 
in  that  Cause,  on  the  petition  of  the  Plaintiff^  by  which 
Mrs.  Paull  and  Mr.  Hoggins  were  appointed  the  guar- 
dians of  the  seven  youngest  children,  and  certain  sums 
were  allowed  for  the  maintenance  of  Mrs.  Hoggins^  and 
for  the  maintenance  and  education  of  her  brothers  and 
sisters,  during  their  minorities ;  and  it  was  ordered  that 
those  sums  should  be  paid,  half-yearly,  by  Mr.  and  Mrs. 
Paull. 


Under  another  order  made  in  the  same  Cause,  in  Ja- 
nuary 1845,  a  receiver  of  the  rents  of  the  hereditaments 
and  premises  in  question  in  the  Cause,  was  appointed ; 
with  a  direction  to  make  the  payments  directed,  by  the 
prior  order,  to  be  made  by  Mr.  and  Mrs.  PaulL 

The  decree  in  the  same  Cause,  dated  in  February 
1845,  directed,  amongst  other  things,  accounts  to  be 
taken  of  the  testator^s  personal  estate,  possessed  by  Mr. 
and  Mrs.  Paull^  and  of  the  testator^s  debts,  &c. ;  and 
that  the  Master  should  inquire  and  state  what  freehold 
and  leasehold  estates  the  testator  was  seised  and  pos- 
sessed of  at  his  death  or  had  contracted  to  purchase, 
and  by  whom  the  rents  and  profits  thereof  had  been 
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received  since  his  death;  and  to  take  an  account 
thereof;  and  to  inquire  and  state  whether  the  rents 
and  profits  *  of  the  respective  shares  and  interests  of  the 
testator^s  children  in  his  estate  and  effects,  or  any  and 
what  parts  thereof,  had  been  paid  to  Mr.  and  Mrs. 
PcoiU  or  either  of  them,  or  otherwise  applied  for  or 
towards  their  respective  maintenance,  education  or  ad- 
vancement; and  how  all  such  parts ^  if  any,  of  the  same 
rents  and  proceeds  *  as  had  not  been  so  paid  and  applied^ 
had  been  paid^  applied  and  disposed  of;  with  liberty  to 
state  special  circumstances :  and  the  Receiver  was  con- 
tinued and  directed  to  continue  the  payments  in  the 
manner  directed  by  the  orders  of  November  1844  and 
January  1845. 


1850. 
Browns 

V. 

Paull. 
Hoggins 

V 

Paull. 


Sic. 


The  suit  of  Hoggins  v.  PauU  was  instituted  by  Mr. 
Hoggins  against  the  other  parties  to  Browne  v.  Paullj 
and  his  infant  child.  The  decree  in  it,  dated  in  Decem- 
ber 1845,  directed,  amongst  other  things,  the  decree  in 
Browne  v.  Paullj  and  the  accounts  and  inquiries  thereby 
directed,  to  be  carried  on  and  prosecuted  between  the 
parties  to  Hoggins  v.  Paull,  in  like  manner  as  the 
same  were  directed  between  the  parties  to  Browne  v. 
PauU  I  that  the  Master  should  take  an  account  of  the 
rents  and  profits  of  the  testator^s  real  estates  come  to 
the  hands  of  Mr.  and  Mrs.  Paull^  or  either  of  them : 
that  he  should  inquire  and  state  what  were  the  re- 
speetive  shares  and  interests,  of  the  testator's  children, 
in  the  testator's  estate  and  effects ;  and  what  payments 
had  been  made,  out  of  his  estate  and  effects  and  the 
rents,  interest  and  proceeds  thereof,  for  or  towards 
their  respective  maintenance,  education  and  advance- 
ment, in  respect  of  their  shares  and  interests,  and  to 
whom  such  payments  had  been  made :  that  the  Re- 
ceiver should  be  continued,  and  should  pay,  to  Mrs. 
Hoggins,  on  her  separate    receipt,   200/.  per  annum, 
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instead  of  150/.  per  annum^  directed,  by  the  order  of 
the  22nd  of  November  1844,  by  quarterly  payments,  the 
first  payment  to  be  made  on  the  25th  of  December  then 
instant ;  and  such  payments  were  to  be  without  preju- 
dice to  any  question  as  to  the  amount  of  her  share  or 
her  rights:  and  liberty  was  given,  to  the  Master^  to 
state  special  circumstances  relating  to  the  matters 
aforesaid. 


The  Master^  by  his  report  made  in  both  the  Causes, 
in  February  1850,  found,  amongst  other  things,  that 
a  balance  of  581/.  12^.  4c{.  was  due,  from  Mr.  and  Mrs. 
Paull^  in  respect  of  the  testator^s  personal  estate  come 
to  their  hands ;  that,  from  the  testator'^s  death  up  to 
the  24th  of  March  1845,  the  rents  and  profits  of  the 
testator's  freehold  and  leasehold  estates  were  received 
by  Mr.  and  Mrs.  Paull  or  one  of  them,  and  that,  since 
that  day,  they  had  been  received  by  the  Receiver  :  and 
that  a  balance  of  4,652/.  1^.  4J.  was  due  from  Mr.  and 
Mrs.  PaulU  in  respect  of  the  rents  and  profits  received 
by  them,  and  that  Mr.  and  Mrs.,  Paull^  had,  out  of  the 
testator's  estate  and  effects,  and  the  rents,  profits,  inter- 
est, dividends,  and  income  thereof,  paid  and  applied  for 
the  maintenance  and  education  of  the  testator'^s  children, 
from  the  day  of  his  death  up  to  the  25th  of  March  1845, 
sums  amounting  to  2,872/.  12^.,  and,  for  the  advance- 
ment of  Mrs.  Harwood  and  two  of  her  brothers,  sums 
amounting  to  605/.  14^.,  and  that  the  amount  of  those 
two  sums  being  deducted  from  the  amount  of  the 
balances  of  4,652/.  1^.  4</.,  and  581/.  12^.  4^/.,  there  re- 
mained the  sum  of  1,735/.  7s.  Sd.j  which  the  Master 
found  to  be  due,  from  Mr.  and  Mrs.  PauUy  on  balance 
of  all  their  accounts. 


The  Causes  now  came  on  to  be  heard  for  further  direc- 
tions.    The  question  was  whether  the  1735/.  Ts.  Sd. 
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belonged  to   Mrs.   PauU   or   to    the    testator's    chil- 
dren. 

Mr.  Beihell  and  Mr.  Craig^  for  the  testator'^s  children 
and  the  other  Plainti£b  in  Browne  v.  PauU^  said  that 
the  testator  had  directed  the  trustees  of  his  will  to  pay, 
to  his  wife,  or  otherwise  apply  the  rents  and  proceeds  of 
his  children's  shares  of  his  property,  for  their  mainte- 
nance, education  and  advancement ;  and  that,  whenever 
there  was  a  direction  to  apply  a  fund  to  a  particular 
purpose,   it  must  be  applied  accordingly;    that  there 
being,  in  this  case,  a  portion  of  the  fund  which  was  not 
required  to  be  so  applied,  it  fell  within  the  denomination 
of  accumulations,  and,  therefore,  the  children  were  en- 
titled to  it :  but  that,  if  the  testator  had  given  the  fund, 
to  his  widow,  for  the  maintenance,  education  and  ad- 
vancement of  his  children,  or  to  enable  her  to  maintain, 
educate  and  advance  them,  it  would  have  been  a  gift  to 
her,  charged  with  the  performance  of  a  duty,  and  she  would 
have  been  entitled  to  so  much  of  the  fund  as  should  not 
be  required  for  the  performance  of  that  duty :  Andrews 
V.  Partington  (a)  and  Thorp  v.  Owen  (i),  where  Vice- 
Chancellor  Wtgram  said :  ''  The  cases  should  be  consi- 
dered under  two  heads  :  first,  those  in  which  the  Court 
has  read  the  will  as  giving  an  absolute  interest  to  the 
legatees,  and  as  expressing,  also,  the  testator's  motive 
for  the  gift;  and,  secondly,  those  cases  in  which  the 
Court  has  read  the  will  as  declaring  a  trust  upon  the 
fimd,  or  part  of  the  fund  in  the  hands  of  the  legatee. 
A  legacy  to  A.^  the  better  to  enable  him  to  pay  his 
debts,  expresses  the  motive  for  the  testator's  bounty ; 
but,  certainly,  creates  no  trust  which  the  creditors  of  A. 
could  enforce  in  this  Court :  and,  again,  a  legacy  to  A,, 

(a)  2  Cox,  223,  and  3  Brown,  C.  C.  60. 
(b)  2  Hare,  611  ;  and  see  614. 
Vol.  I.     N.  S.  h 
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the  better  to  enable  him  to  maintain  or  educate  and 
provide  for  his  family,  must,  in  the  abstract,  be  subject 
to  a  like  construction  :  it  is  a  legacy  to  the  individual, 
with  the  motive  only  pointed  out.  This  is  very  clearly, 
and,  in  my  opinion,  very  correctly  laid  down  by  the  Vice- 
Chancellor  in  the  late  case  of  Benson  v.  Whittam  ;  and 
the  cases  oi  Andrews  v.  Partington^  Brown  v.  Cusa- 
mqjor^  and  Hammond  v.  Neame  illustrate  the  same 
principle.  At  the  same  time,  a  legacy,  to  a  parent, 
upon  trust  to  be  by  him  applied,  or  in  trust  for  the 
maintenance  and  education  of  his  children,  will,  certainly, 
give  the  children  a  right,  in  a  Court  of  Equity,  to  en- 
force their  natural  claims,  against  the  parent,  in  respect 
of  the  fund  on  which  the  trust  is  declared.  And  a 
similar  rule,  as  I  have  already  observed,  has  prevailed 
in  favour  of  adult  cestui  que  trusts,  notwithstanding  the 
dii&culty  of  measuring  the  amount  of  interest  in  those 
cases.^^  That,  in  Hadow  v.  Hadow  (c),  there  was  a  gifb 
of  the  dividends  of  the  son^s  shares,  to  the  widow, 
charged  with  a  duty ;  and,  so  long  as  she  performed 
that  duty,  she  was  entitled  to  the  dividends :  and  that 
that  case  was  distinguishable  from  the  present  on  other 
grounds :  first,  the  dividends  only  of  the  trust-funds 
were  to  be  applied  by  the  widow ;  but,  in  the  present 
case,  the  proceeds  or  corpus,  as  well  as  the  income  of 
the  shares,  were  made  applicable  to  the  maintenance, 
education  and  advancement  of  the  children  :  secondly, 
that  the  words:  ''as  she  shall  think  proper,"  which 
were  found  in  that  case,  were  omitted  in  this  :  that  those 
words  were  very  important ;  as  they  gave  the  widow 
the  absolute  power  and  control  over  the  application  of 
the  income  of  the  shares  :  lastly,  that,  in  this  case,  the 
widow,  herself,  had  become  the  trustee,  in  consequence 


(e)  9  Sim.  438. 
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of  the  disclaimer  of  the  trustees  appointed  by  the  tes- 
tator ;  and  it  would  be  most  dangerous  to  leave  it  in  her 
power  to  decide  as  to  the  amount  of  what  ought  to  be 
^plied  for  the  maintenance  &c.  of  her  children,  and  also 
ss  to  the  manner  in  which  it  was  to  be  applied. 

Mr.  Molt  and  Mr.  Bush^  for  Mr.  and  Mrs.  Paull^  cited 
Berkeley  v.  Swinburne  (d),  Hadow  v.  Hadow^  Leigh 
V.  Leigh  (c),  Raikes  v.  Ward  (/),  and  Hawkins  v. 
Watts  Of). 
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Mr.  Stuart  and  Mr.  Gordon  appeared  for  Mr.  Hog* 
gins;  and 

Mr.  Teed  and  Mr.  Rogers^  for  the  child  of  Mr.  and 
Mrs.  Hoggins. 


Mr.  Bethel!  replied. 

The  Vicb-Chancellor  : 

If  the  case  of  Hadow  v.  Hadow  is  rightly  decided,  I 
think  that  it  governs  this  case.  The  only  distinction 
between  them,  is  that  this  case  contains  the  words :  '^  and 
the  accumulations,  if  any.^  But  I  do  not  think  that 
those  words  create  any  substantial  distinction.  My 
reason  for  thinking  so,  is  that  the  testator  points  out 
two  ways  in  which  the  rents  and  proceeds  of  his  chil- 
dren's shares,  should  be  applied  for  their  maintenance : 
ODe  is,  that  the  trustees  should  pay  the  rents  and  proceeds 
to  the  wife,  to  be  by  her  applied  :  the  other  is,  in  case 
the  wife  should  die,  or  it  should  be  improper,  for  any 
reason  whatever,  that  she  should  continue  to  maintain 


(d)  6  Sim.  613. 

(e)  Jurist  for  1848,  page 


907. 


(/)  1  Hare,  445. 
{g)  1  Sim.  199. 
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the  children,  then  that  the  trustees,  themselves,  should 
apply  the  rents  and  proceeds  for  the  maintenance  of  the 
children.  The  language  used  by  the  testator,  is  this : 
^'  and,  in  the  mean  time,  to  pay,  unto  my  said  wife,  or 
otherwise  apply  the  rents  and  proceeds  of  the  respective 
shares  and  interests  of  my  said  children,  in  my  said  estate 
and  effects,  for  or  towards  their  respective  maintenance, 
education  and  advancement.^  If  the  will  had  stopped 
there,  it  is  quite  clear  that  the  income  of  the  shares  would 
have  been  given  to  the  wife,  without  any  liability  on  her 
part,  to  account.  But  the  will  proceeds  thus  :  **  but  in 
case  of  the  decease  of  any  or  either  of  my  said  children 
under  the  age  of  twenty-one  years,  then  upon  trust  to 
convey,  assign  or  transfer  the  share  or  shares  of  such 
one  or  more  of  them  as  shall  die  under  that  age,  and  the 
accumulations,  if  any,  unto  and  equally  between  such  of 
my  said  children  as  shall  live  to  attain  that  age."*^  Do, 
then,  those  words  make  the  fund,  which,  under  the  pre- 
ceding words,  was  not  subject  to  account,  subject  to 
account  in  the  hands  of  the  wife !  I  cannot  see  that 
they  do :  for  those  words  might  be  necessary  in  one  of 
the  events  which  the  testator  had  in  his  contemplation  ; 
namely,  the  event  of  the  fund  being  applied,  by  the  trus- 
tees, for  the  maintenance  of  his  children.  And  a  similar 
direction  occurred  in  Hadow  v.  Hadow :  for,  there,  the 
dividends  were  to  be  paid  to  the  wife,  to  be  by  her  ap- 
plied, or,  in  case  of  her  death,  to  be  applied,  by  the  trus- 
tees, for  the  maintenance  of  the  children.  I  cannot, 
therefore,  see  that  there  is  any  real  difference  between 
the  two  cases.  I  will,  however,  consider  the  case,  before 
I  finally  dispose  of  it. 


The  only  other  observation  that  I  shall  now  make,  is 
that  the  case  of  Leiffh  v.  Leigh  does  not,  materially,  bear 
upon  the  present.     There,  the  testator,  after  directing 
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his  trustees  to  pay  an  annuity  to  his  wife,  so  long  as  she 
should  continue  his  widow,  directed  them  to  pay  the 
remainder  of  the  income  of  the  trust  property  to  her, 
daring  the  same  time,  for  the  purpose  of  enabling  her  to 
bring  up,  educate  and  maintain  her  children.  Therefore 
there  was  a  motive  for  the  gift,  but  there  was  no  trust, 
in  termsy  connected  with  the  gift ;  therefore,  that  case 
has  no  material  bearing  on  the  present. 


1850. 

^^ . ' 

Bkownb 

V, 

Paull. 
Hoggins 

V. 

Paull. 


The  Vice-Chancellor  : 

The  only  question  in  this  case,  on  which  I  desired  time 
to  enable  me  to  look  into  the  authorities,  was  as  to  the 
right  of  Mrs.  Paull^  formerly  Mrs.  Harwood^  to  the 
surplus  income  of  the  testator'^s  estate^  which  remained 
after  providing  for  the  maintenance  and  education  of  the 
children. 


9th  Dec. 


The  testator,  by  his  will,  gave  all  his  estate,  real  and 
personal,  to  two  trustees  upon  trust,  &c.  &c.  Mrs. 
HoTWOod  received  the  whole  income  of  the  estate 
during  her  widowhood  and  for  about  a  year  after 
her  marriage  with  Mr.  PaulL  This  suit  was  then 
instituted,  and  a  receiver  was  appointed.  But,  between 
the  time  of  the  testator's  decease  and  the  institution  of 
this  suit,  the  income  received  by  Mrs.  Harwood^  now 
Mrs.  Paullj  was  more  than  sui&cient  to  enable  her  to 
maintain  the  children  ;  so  that,  as  appears  by  the 
Master's  report,  a  considerable  surplus  remained  in  the 
hands  of  Mrs.  Harwood.  The  question  is,  whether  that 
sum  belongs  to  her  or  to  the  children ;  and  that  depends 
on  the  construction  which  is  to  be  put  on  the  clause  of 
the  will  to  which  I  have  already  referred.  I  am  of  opinion 
that,  on  the  authorities,  there  was  no  trust  here  for  the 
benefit  of  the  children,  which  gave  them  any  interest  in 
the  fund  directed  to  be  paid  over  to  their  mother  during 
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^^ . ' 

Browne 

V, 

Paull. 
H0GGIN8 

V, 

Paull. 


their  minorities,  beyond  what  was  applicable  for  their 
maintenance,  education  or  advancement.  I  could  not 
come  to  any  different  conclusion,  unless  I  was  prepared 
to  say  that  I  would  not  abide  by  the  principles  laid  down 
and  acted  upon  in  the  cases  of  Berkeley  v.  Sunnburne 
and  Hadaw  v.  Hadow, 

In  the  former  of  those  cases,  the  testator  gave  his  real 
and  personal  estate  to  trustees,  upon  trust  to  convert  the 
same  into  money,  and  to  invest  the  money  on  securities 
for  the  benefit  of  the  younger  children  of  his  two  sisters, 
Henrietta  Sophia^  the  wife  of  Robert  Berkeley^  and 
Caroline  Martha^  the  wife  of  Grantley  Berkeley^  to  be 
vested  interests  in  sons  at  twenty-one,  and  in  daughters 
at  twenty-one  or  marriage ;  and  there  was  a  proviso  that, 
during  the  minority  of  every  such  son  and  during  the 
minority  and  discoverture  of  every  such  daughter^  the 
trustees  should  pay  the  dividends,  interest  and  produce 
of  the  share  of  each  such  child  respectively,  unto  his  said 
sisters  respectively,  or,  in  case  of  their  deaths  respec- 
tively, unto  the  guardians  for  the  time  being  of  such 
child  respectively,  to  be  applied  in  and  towards  the  main- 
tenance and  education  of  such  child  or  otherwise  for  his 
or  her  use  and  benefit.  The  Vice- Chancellor  of  Eng- 
land there  held  that  the  sisters  took  beneficial  interests 
in  the  income  of  their  children's  shares  of  the  residuary 
estate.  His  Honour'^s  judgment  is  very  short,  and  no 
reasons  are  given;  but  it  evidently  proceeded  on  the 
ground  that  where,  during  the  minority  of  a  child,  the 
interest  of  such  child's  legacy  is  directed  to  be  paid  to 
the  parent,  to  be  applied  for  or  towards  its  mainte- 
nance, there  the  direction  as  to  the  application,  is  a 
mere  charge,  for  the  benefit  of  the  child,  on  what 
is,  substantially,  a  gift  to  the  parent  subject  to  such 
charge. 
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The  other  case  of  Hadow  v.  Hadow  was  to  the  same 
effect.  There  the  testator,  after  giving  one  third  of  his 
residuary  estate  to  his  son  RegincUd^  and  one  other 
third  to  his  son  Henry  John,  to  be  paid  to  them  respec- 
iively  on  their  attaining  the  age  of  twenty-one  years, 
proceeds  to  direct  that,  until  such  shares  shall  be  payable 
to  his  said  sons  respectively,  the  dividends  thereof  shall  be 
paid  into  the  proper  hands  of  his  wife,  Jane  Hadow^  to  be 
by  her  applied,  or,  in  case  of  her  death,  to  be  applied  by 
the  trustees,  for  and  towards  the  maintenance,  education 
and  advancement  of  his  said  sons  as  she  or  they  might 
think  proper.  Here,  as  in  the  former  case,  his  Honour 
held  that  the  testator  meant  that  the  wife  should  have 
the  income  of  the  children's  property,  to  maintain  them 
during  minority,  without  account. 


1850. 


Hoggins 

V. 

Pauli- 


It  must  not  be  taken  that,  in  either  of  those  cases, 
the  mother  could  have  appropriated  the  fund  to  her  own 
purposes,  without  maintaining  the  children.  That  is 
certainly  not  the  doctrine  of  this  Court,  as  is  pointed 
out,  by  Vice-chancellor  Wigramy  in  the  case  of  Raikes 
V.  Ward;  where  the  subject  is  fully  discussed.  The 
parent,  to  whom  trustees  are  directed  to  pay  dividends 
under  a  bequest  like  the  present,  is  clearly  bound  to 
apply  a  competent  sum  in  the  maintenance  of  the  child 
or  children ;  and,  however  difficult  it  may  be  to  decide 
what  is  the  amount  to  be  applied,  yet  this  Court  holds 
that  to  be  a  matter  capable  of  being  ascertained,  and 
will  compel  the  parent  to  do  what  is  right.  But  I  find 
no  authority  conflicting  with  the  two  cases  of  Berkeley 
V.  Swinburne  and  Hadow  v.  Hadow^  which  I  consider 
to  have  decided  that,  where  the  interest  of  the  children^'s 
legacies  is  given,  to  a  parent,  to  be  applied  for  or 
towards  their  maintenance  and  education,  there,  in  the 
absence  of  anything  indicating  a  contrary  intention,  the 
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1850. 


Browne 

V. 

Paull. 
Hoggins 

V, 

Paull. 


parent  takes  the  interest  subject  to  no  account,  pro- 
vided only  that  he  discharges  the  duty  imposed  on  him  of 
maintaining  and  educating  the  children. 

At  the  hearing  of  this  case,  I  expressed  some  doubt 
as  to  the  propriety  of  those  decisions ;  and  it  is  but  just, 
therefore,  that  I  should  now  say  that  further  reflection 
has  led  me  to  think  that  my  doubts  were  not  well- 
founded.  The  language  in  which  the  gift  in  this  case 
and  in  those  to  which  I  have  referred,  is  couched,  is, 
perhaps,  not  inconsistent  with  either  construction.  But 
it  is  always  extremely  improbable  that  a  testator  can 
mean  that  a  parent  shall  keep  an  accurate  account  of 
all  money  expended  in  the  maintenance  and  education  of 
a  child,  forming,  as  that  child  ordinarily  does,  part  of 
the  parent's  establishment.  The  great  probability  always 
is  that  nothing  more  was  intended  than  that  the  parent 
should  adequately  maintain  and  bring  up  the  child  :  and 
I  have  no  hesitation,  therefore,  in  following  the  two 
decisions  I  have  referred  to. 


My  attention  was  called,  by  Mr.  Bethell^  to  the 
language  of  the  clause  in  this  will,  according  to  which 
the  trustees  are  directed  to  pay  over,  to  the  widow, 
the  rents  and  proceeds  of  the  respective  shares  and 
interests  of  the  children,  to  be  applied  for  or  towards, 
not  only  the  maintenance  and  education,  but  also  the 
advancement  of  the  children;  and,  coupling  this  with 
the  power  of  sale  which  is  contained  in  the  will,  Mr. 
Bethell  argued  that  the  doctrine  contained  in  the  cases 
before  the  late  Vice- Chancellor ^  would  not  apply;  for 
that,  here,  the  whole  corpus  of  the  property  might  get 
into  the  hands  of  the  parent.  But  I  do  not  think  this 
makes  any  difierence.  In  Hadow  v.  Hadow,  the  same 
words  occurred  as  in  this,  with  reference  to  the  advance- 
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ment ;  and  I  very  much  doubt  whether  the  word,  "  pro- 
ceedsy^  which  is  found  in  this  will,  refers  to  anything 
more  than  the  annual  income  of  the  personal  estate. 
But,  even  if  it  did,  the  case  would  not  be  varied.  No 
doubt,  80  far  as  the  corpus  is  concerned,  the  mother 
would  be  a  mere  trustee ;  but  the  doctrine  as  to  income, 
would  not,  in  my  opinion,  be  affected. 


1850. 

^^ . ' 

Browne 

V, 

Paull. 
Hoggins 

V. 

Paull. 


J  stated,  at  the  hearing,  that  the  reference  to  ac- 
cumulations, does  not  affect  the  construction.  The  ex- 
pression is,  accumulations,  if  any ;  and  such  a  provision 
was  very  necessary  ;  for,  though  there  could  be  no 
accumulations  for  the  benefit  of  the  children  while  the 
fund  was  paid  over  to  the  mother,  yet  it  might  be 
different  as  soon  as  the  trustees,  in  the  exercise  of  their 
discretion,  should  cease  to  trust  the  mother,  and  should, 
themselves,  provide  for  the  children's  maintenance ;  for 
they  would,  certainly,  be  mere  trustees  and  liable  to 
account.  The  provision  as  to  the  accumulations,  is, 
therefore,  quite  consistent  with  the  construction  I  put  on 
the  clause. 


The  result  is  that  the  children  are  not  entitled  to  any 
account  of  the  accumulations ;  and,  therefore,  Mr.  and 
Mrs.  Patdl  are  in  no  default,  and  so  will  have  their 
costs. 
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^^25th  NoV.^^  JOHNSON  v.  HOLDSWORTH. 

Parties,  1  HIS  was  a  claim  by  a  judgment-creditor  (whose 

Judgment'  judgment  was  registered  in  1848,  pursuant  both  to  the 

creditor,  6  &  6  Anne,  c.  18,  s.  4,   and   1   &  2  Vict.  c.  110, 

Registry  -4c^  g  ^3,)  to  redeem  a  mortgagee,  in  possession  of  lands  in 

mortgagee.  the  West  Riding  of  Yorkshire^   whose  mortgage  was 

.  .  J         1  made  in  1846,  and  to  foreclose  the  mortficatror. 

A  judgment-cre-  ®  ° 

ditor,  whose 

judgment  was  On  the  claim  coming  on  to  be  heard, 
registered  pur- 
suant both  to 

the  Registry  Act  Mr.  AmphUtt^  for  the  mortgagee,  said  that  the  mort- 

Vi'A        e^Y  k  ^^^^  ^^  confessed  other  judgments  which  had  been 

shire,  (5  &  6  registered  pursuant  to  the  1   &   2  Vict.  c.  110;    and 

Anne,  0.18,)  and  that,  though  they  had  not  been  registered  pursuant  to 

c  110  filed  a  bill  ^^   5  &    6  Anne,  c.    18,  the  mortgagor,   of  course, 

to  redeem  a  had  notice  of  them ;  and,  therefore,  the  conusees,  ought 

prior  mortgagee  ^^  j,^  ^^^j^  parties  to  the  suit,  in  order  that  the  mort- 

01  lands  m  the  . 

West  Riding,  g^g^^  might  not  be  called  upon  to  account  more  than 

and  to  foreclose  once  :  Davis  v.  Lord  Strathmore  (a). 

the  mortgagor. 

The  mortgagor 

had  confessed  Mr.  Bethell^  for  the  Plaintiff,  said  that  Dams  v.  Lord 

other  judg-  Strathmore  was   a  suit  between  a  vendor  and  a  pur- 

ments,  and  the 

conusees  had  chaser ;  and  that  it  was  held,  in  that  case,  that,  as  the 

registered  them  purchaser  took  his  conveyance  with  notice  of  an  undock- 

?^&^2  Vict  c  ®^®^  judgment  against  the  vendor,  the  notice  affected 

110,  hut  not  his  conscience,  and,  therefore,  raised  a  personal  equity 

^ntf^  trie  fVest  against  him :  but  that  a  personal  equity,  was  distinct 

Held  that  those  ^^^"^  ^  charge  on  land ;  and  that  a  judgment-creditor, 

conusees  were  whose  judgment  was  unregistered,  had  no  jus  in  re ;  or, 
not  necessary 

£•"*"*''  (a)   16  Ves.  419. 
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in  other  words,  had  no  charge  upon  or  interest  in  the  land  1 850. 

of  hia  debtor ;  and,  therefore,  could  not  claim  to  redeem        Johnson 
it,  if  it  was  subject  to  a  mortgage.  v. 

HOLDSWORTH. 

Mr.  AmphUit : 

The  judgment-creditors,  in  this  case,  may  register 
their  judgments  to-morrow ;  and  then  they  will  take 
effect  from  the  time  when  they  were  entered  up. 

Under  the  13th  section  of  the  1  &  2  Vict.  c.  110,  a 
jadgment-creditor  has  a  lien  on  the  land  of  his  debtor, 
though  his  judgment  has  not  been  registered  pursuant 
to  the  Act  of  Anne ;  and  the  only  consequence  of  his 
not  having  registered  his  judgment  under  the  last-men- 
tioned Act,  is,  that  a  subsequent  judgment-creditor  may 
gain  priority  over  him  by  registering  his  judgment. 

Mr.  BetheU : 

If  the  judgment-creditors  who  are  said  to  be  necessary 
parties  to  this  suit,  should  register  their  judgments,  they 
will,  in  effect,  be  brought  into  existence  pendente  lite ; 
for  judgments  operate  only  from  the  time  of  their  regis- 
tration ;  and  the  Plaintiff  in  a  suit  need  not  make  any 
persons  parties  to  it  whose  interests  were  acquired  sub- 
sequent to  the  institution  of  it. 


The  y ice-Chancellob  :  26th  Nov. 

This  was  a  claim  to  redeem. 

The  Plaintiff,  Johnson^  is  a  judgment-creditor  of, 
Boldsworth^  who  is  the  owner  of  the  equity  of  redemp- 
tion of  certain  lands  in  the  West  Riding  of  Yorkshire. 
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1850.  JohnsofCs  judgment  has  been  duly  registered  at  Wake- 

Johnson       fi^^"*  *^  required  by  5  Anne,  c.  18,  s.  4 :  and  he  has 

9.  served  the  mortgagee  and  Holdsworth^  but  no  other 

'HoLDSwoRTH.  parties.     The  mortgagee  objects  that  he  ought  to  have 

made  subsequent  judgment-creditors  of  Holdsworth^  co- 
Defendants.  Johnson  replies  that  their  judgments  have 
never  been  registered  as  required  by  the  statute  of 
Anne.  That  being  so,  the  question  is,  are  they  ne* 
cessary  parties ! 

Now  consider  the  question,  first  as  it  would  have  stood 
before  the  statute  1  &  2  Vict.  c.  110. 

The  statute  of  Anne  says  no  judgment  shall  affect  lands 
in  the  West  Riding,  but  only  from  the  time  of  registry : 
therefore,  before  registration,  a  judgment-creditor  has 
no  right  against  the  lands  of  his  debtor,  legal  or 
equitable.  The  statute  has  no  exception  of  equitable 
rights :  but  then  it  is  said  that  equity  puts  parties  who 
have  notice  of  unregistered  judgments  or  incumbrances, 
in  the  same  position  as  if  they  had  been  registered. 
This  is  stating  the  proposition  too  broadly.  All  that 
equity  has  done  is  this  :  where  a  purchaser  has  paid  his 
money  to  a  vendor,  with  notice  of  an  unregistered  judg- 
ment against  that  vendor,  there  this  Court  has  held  that 
such  a  purchaser  shall  not,  to  the  prejudice  of  the 
judgment-creditor,  shelter  himself  behind  the  Registry 
Acts,  which  were  made  to  protect  parties  against  charges 
of  which  they  had  no  notice,  and  not  against  those  which 
were  known  to  them.  Whether  that  was,  originally,  a 
line  of  decision  conformable  to  the  scope  and  policy  of 
the  Registry  Acts  in  general,  I  need  not  inquire.  But 
the  equity  so  enforced  is  merely  a  personal  equity, 
arising  out  of  the  character  of  vendor  and  purchaser ; 
an  equity  affecting  the  conscience  of  a  party  paying 
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money  with  notice:  and  the  doctrine  has  no  application  1850. 

tea  case  like  the  present.     A  second  mortgagee,  filing  a       Johnson 
bill  to  redeem,  is  bound,  for  the  security  of  the  first    _       v. 
mortgagee  and  to  prevent  him  from  being  called  on  to 
have  the  same  account  taken  a  second  time  against  him, 
to  bring,  before  the  Court,  all  the  parties  who  might 
call  for  a  redemption  of  the  first  mortgage ;  that  is,  the 
mort^gor  and  parties  entitled  under  him  to  subsequent 
incumbrances.     But,  in  the  register  counties,  an  unre- 
gistered judgment-creditor  is  not,  either  at  law  or  in 
equity,  an  incumbrancer,  although  he  has  rights  which, 
as  against  a  party  purchasing  the  estate  and  pajdng  his 
purchase-money  with  notice  of  the  judgment,  may  give 
him  the  same  benefit,  in  this  Court,  as  if  he  were  an 
incumbrancer.     This  principle  has,  obviously,  no  appli- 
cation to  the  case  of  a  Plaintiff,  a  second  incumbrancer, 
filing  a  bill  to  redeem.     So  that,  on  the  law  as  it  stood 
before  the  1   8e  2  Vict.  c.  110,  I  think  unregistered 
judgment-creditors  were  not  necessary  parties  to  such  a 
suit. 

The  only  remaining  question  is,  whether  the  case  is 
varied  by  the  late  statute  of  1  8e  2  Vict.  c.  110,  s.  13  : 
whether  the  effect  of  that  statute  is  to  make  all  judg- 
ment-creditors, unregistered  as  well  as  registered, 
equitable  incumbrancers  on  the  lands  of  their  debtors ! 
I  think  not.  I  expressed  an  opinion,  a  few  days  since  (a), 
that  the  effect  of  that  statute  is  to  make  every  judgment- 
creditor  an  equitable  incumbrancer  on  whatever  lands  or 
hereditaments  of  his  debtor  he  might,  before  the  statute, 
haye  taken  under  an  elegit. 

What  is  now  contended  for  is  that  the  clause  goes 
much   further,  and    makes  the   judgment    a  charge, 

(a)  See  Hawkins  v.  Gathercole,  ante,  p.  63. 
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1850.  whether  it  is  registered  or  not :  but  I  cannot  concur  in 

Johnson        ^^^  view  of  the  case. 


0. 
HOLDSWORTH. 


In  the  first  place,  it  is  impossible  to  suppose  that 
the  Legislature  could  have  meant  to  alter  the  Registry 
Acts  by  a  side-wind,  as  it  were,  and  without  ever  al- 
luding to  them.  But,  independently  of  this  general  con- 
sideration, it  seems  to  me  abundantly  clear,  on  the  face 
of  the  Act,  that  no  such  intention  is  to  be  collected 
from  it.  By  section  11,  it  is  enacted  that  it  shall  be  law- 
ful for  the  sheriff  to  whom  an  elegit  shall  be  directed, 
to  deliver  execution,  to  the  judgment-creditor,  of  aU  the 
debtor's  lands,  as,  before  the  Act,  he  might  of  a  moiety ; 
but  there  is  no  power,  to  the  judgment-crediior,  to 
obtain  an  elegit  on  any  judgment  on  which  he  could  not 
have  obtained  it  before.  It  is  certain,  therefore,  that, 
in  a  register  county,  no  unregistered  judgment-creditor 
can  get  execution  against  his  debtor'^s  lands ;  and,  that 
being  so,  it  would  be  impossible  to  hold  that,  under  the 
13th  section  of  the  Act  of  Vict.,  the  creditor  becomes 
an  equitable  incumbrancer,  without  admitting  the  strange 
anomaly  that  the  judgment-creditor  is  to  have  the  equit- 
able right,  although  he  has  not  the  legal  right  to  which 
the  equitable  right  was  intended  to  be  superadded.  My 
opinion  is  that  the  thirteenth  section,  notwithstanding 
the  generality  of  its  language,  must  be  read  as  applying 
only  to  judgments  legally  perfected,  so  as  to  affect  the 
lands  of  the  debtor,  and  on  which  the  creditor  might 
sue  out  an  elegit.  This  construction,  therefore,  excludes 
unregistered  judgments  in  Yorkshire :  and  the  result  is 
that,  according  to  my  view  of  the  case,  the  Plaintiff  here 
has  brought  all  necessary  parties  before  the  Court,  and 
so  is  entitled  to  the  usual  decree  in  a  suit  like  the 
present. 
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BALGUY  V.  BROADHURST.  1850: 

2Qd  Dec. 

iHE  Defendant  admitted  the  allegation  in  the  bill,  . 

that  he  had  documents,  in  his  possession,  relating  to  the     Insufficiency. 
matters  mentioned  in  the  bill;  but  denied  that,  from       Befendant. 
those  documents  or  any  of  them,  if  produced,  the  truth   communications. 

of  the  matters  in  the  bill  stated  or  of  any  of  them,  

would  appear,  save  as  such  matters  were  admitted  by  A  Defendant  ad- 
his  answer  or  thereby  appeared  to  be  true     He  added  jj^  ^  j^   ^_ 
that  some  of  those  documents  had  been  procttredj  by  his  session,  docu- 

solicitor.  since  the  institution  of  the  suit,  and  far  the  pur-  ments  relating  to 

•'  "^  ^        the  matters  m  the 

fose  of  his  defence  to  it ;  and  that  the  same  were,  as  he  bill ;  but  refused 

toof  advised  and  insisted,  confidential  communications;  to  set  forth  a  list 

and  that,  and  for  that  reason,  he  refused  to  set  forth  any  ^j^^   j^^^  y^^^ 

list  or  schedule  of  such  last-mentioned  documents  or  to  procured  by  his 

produce  the  same,  or  to  make  any  discovery  relating  !^^^'°^**!f^  e 

thereto.  the  suit,  and  for 

the  purpose  of 

Mr.  Bethell  and  Mr.  Amphlett^  in  support  of  exoep-  j^ .  ^^^  ^j^^ 

tions  to  the  answer  for  insufficiency,  said  that  the  reason  same  were,  as  he 

assigned,  by  the  Defendant,  for  not  setting  forth  a  list  '^^^ff^^f^^^!''^ 

of  the  last-mentioned  documents,  was  not  sufficient.  dential  commu- 

nications. 

Mr.  Holt  and  Mr.   G.  L.  Russell,  for  the  Defend-  alienation  rela- 

ant,  relied  on  the  allegation,  in  the  answer,  that  the  tive  to  the  docu- 

documents  had  been  procured,  by  the  Defendant's  soli-  pente  did  not 

'^  "^ .  justify  tne  De- 

citor,  since  the  institution  of  the  suit,  and  for  the  purpose  fondant's  refusal 

of  his  defence  to  it ;  and  cited  Holmes  v.  Baddeley  (a),  to  set  forth  a  list 

Lwrltng  v.  I^emng  (6).  therefore,  that 

his  answer  was 

insufficient, 
(a)  1  PUH.  476.  (b)  2  Myl.  &  Keen,  380 . 
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The  Vicb-Chancellor: 

Judges  have  differed  in  their  opinions  as  to  the  general 
policy  of  the  rule  as  to  privileged  communications.  Some 
of  them  have  thought  that  there  ought  to  be  no  such 
rule.  Others  have  been  of  a  contrary  opinion,  and  have 
said  that  even  truth  may  be  purchased  too  dearly.  The 
rule,  however,  is  now  established  and  acted  on;  and, 
whatever  may  be  thought  of  it,  I  am  sure  that  it  is  most 
inconvenient  to  have  a  rule  laid  down  and  the  Courts 
struggling  to  avoid  it.  Therefore  I  shall  abide  by  the 
rule  in  all  cases  to  which  it  really  applies. 


But  it  would  be  very  dangerous  to  extend  the  rule  to 
a  case  where  the  Court  is  not  told  what  the  documents 
are;  and  still  more  so,  where  the  Defendant  does  not 
even  assert  his  own  opinion  that  they  are  confidential 
communications.  Here,  he  only  asserts  that  he  is 
advised  and  insists  that  they  are  confidential  com- 
munications: and  his  Counsel  have  contended  that 
it  is  sufficient  for  him  to  say  that  they  were  procured 
for  the  purpose  of  his  defence  to  the  suit.  But  they 
may  have  been  so  procured,  and  yet  not  be  privileged 
communications.  They  may  have  been  procured  from 
the  British  Museum,  or  they  may  be  the  Plaintiff's 
title-deeds.  The  Defendant  does  not  give  any  statement 
which  will  exclude  either  of  those  suppositions.  I  do  not 
mean  to  say  that  he  might  not  have  framed  his  answer 
so  as  to  protect  him :  but  his  answer  is  not  so  framed  ; 
and,  therefore,  I  shall  allow  the  exceptions. 
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LYNE  V.  PENNELL.  1B50: 

nth  Dec. 

1  HE  following  question  arose  in  this  case :  whether 

a  Defendant   could  file   a   supplemental    bill  for   the  erj^ieamnff 

purpose  of  bringing  a  new  party  before  the   Court,  Supplemental 

without  making  all  the  persons  who  were  parties  to  the  -pt' 

original  suit,  parties  to  the  supplemental  bill.     The  new  Pleading. 

party  was  the  official  assignee  of  a  bankrupt  who  had  

been  appointed  in  the  place  of  a  deceased  official  as-  ^  Defendant  to 

on  tnterpleadtnff 
signee ;  and  the  latter  had  been  a  Defendant  to  the  ^i^^  mi^y^  |^er 

original  biU.  decree,  file  a 

supplemental 

bill  to  bring  a 
Mr.   Rolt  and   Mr.  Prior    contended   that  all  the  new  party  before 

Defendants  to  the  original  bill,  were  necessary  parties  the  Court,  with- 
to  the  supplemental  bill.  Se^'jS^s  to 

the  onginal  suit, 
Mr.  James  Parker  and  Mr.  -Dean^  contra^  said  that  parties  to  it 

the  suit  was  an  interpleading  suit,  and  that  a  decree 
had  been  made  in  it;  and,  therefore,  the  Defendants 
to  it  were  in  the  situation  of  PlaintiiSs  as  well  as  De- 
fendants. 

In  the  course  of  the  argument,  Bignall  v.  Atkins  (a) 
and  Feary  y.  Stephenson  {b)  were  referred  to. 

The  Vtce- Chancellor  said  that,  as  a  Defendant  to  an 
interpleading  suit  stood,  after  decree,  in  the  anomalous 
situation  of  Plaintiff  as  well  as  Defendant,  he  might 
file  a  supplemental  bill  for  the  purpose  of  bringing  a 
new  Defendant  before  the  Court,  without  making  the 
other  parties  to  the  original  suit,  parties  to  it,  as  a 
Pl^tiff  in  an  ordinary  suit,  might  do. 

(a)  Madd.  &  Geld.  369.  (6)  1  Beav.  42. 

Vol.  I.     N.  S.  i 
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13th  Dee. 

Claim. 


Bestduoiy 
legatee. 


Some  of  the  re- 
•iduary  leiratees 
UDderaiXnay 
file  a  claim 
against  the  exe- 
cutors, without 
making  the 

legatees  parties ; 
but  the  others 
ought  to  be 
summoned  be- 
fore the  Master, 


WATSON  V.  YOUNG.* 

X  HIS  was  a  claim  filed  by  some  of  the  residuary  legatees 
under  a  will  against  the  executors. 

Mr.  Greene  appeared  for  the  Plaintiifs. 

Mr.  Bateip  for  the  executors,  submitted  that  the 
other  residuary  legatees  ought  to  have  been  made  De- 
fendants.   But 

The  Vice- Chancellor  held  that  they  were  not  ne- 
cessary parties,  but  that  they  ought  to  be  summoned  to 
appear  before  the  Master  (a). 

*  Ex  relatione, 
(a)  See  the  13th  Order  of  April  1850. 
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1S50: 
drd  and  4th 
SIMMONS  V.  RUDALL .♦  December. 

1851  : 
The  bill  stated  that  Benjamin  Thomas,  late  of  the     8th  February. 

Haymarket  in  the  city  of  Westminstery  signed  and  pub-  Heir. 

Statute  of 
*  Complaints  are,  frequently  made,  in  Court,  of  errors  in      Limitatume. 

copying  briefs  and  other  papers  in  a  Cause.  In  one  of  the  briefs  

A  testator  died 
in  1821,  having  devised  and  bequeathed  his  real  and  personal 
estate  to  trustees  upon  certain  trusts.  In  1826  a  bill  was  filed  for 
the  execution  of  the  trusts  as  to  the  personal  estate.  In  1847  a  sup- 
plemental bin  was  filed  raising  questions  on  the  will,  as  to  the  real 
estate,  in  which  the  heir,  who  was  then  unknown,  was  interested : 
and,  in  1849,  another  supplemental  bill  was  filed  to  bring  the  heir, 
who  was  then  ascertained,  oefore  the  Court. 

Held  that  the  heir  was  barred,  by  lapse  of  time,  from  daimine 
the  real  estate  adversely  to  the  trustees ;  but  tbat  he  was  not  barred 
from  claiming  part  of  the  real  estate  as  being,  in  the  events  that  had 
happened,  undisposed  of  and  held,  by  the  trustees,  in  trust  for  him. 

Will, — Construction. — Residuary  devise  and  bequest. 
Testator  bequeathed  Cheenaere  to  Catherine  S.  for  life,  with  remainder 
to  her  son,  John  S.,  in  fee ;  provided  that  if  he  should  die  in  his  mother's 
lifetime,  then  and  in  such  case,  the  testator  gave  (rreenacre,  together 
with  all  the  residue  of  his  real  and  personal  estate,  to  trustees,  in  trust 
for  Isabella  A.  for  life,  remainder  in  trust,  as  to  one-fourth,  for  such 
persons  as  she  should  appoint  by  will ;  and  upon  further  trust,  to 
divide,  convey,  assign  and  transfer  all  the  rest,  residue  and  remainder 
q/'the  trust  property,  unto  and  to  the  use  oi  Maria  C,  Rose  B.,  and 
John  S.  absolutely.  John  S.  survived  his  mother,  and  Isabella  A. 
died  intestate. 

Held  that  the  trustees  took  the  residuary  real  estate  on  the  testator's 
death ;  and  that  Maria  C,  Rose  B.  and  John  S.  were  not  entitled  to 
the  one-fourth  of  the  property  which  was  subjected  to  Isabella  A^s 
appointment,  but  that  it  was  undisposed  of. 

Will. — Erasures  and  interlineations  in  a  will. 
A  testator  who  died  in  1821,  struck  the  name  of  one  of  the 
devisees  out  of  his  wiU,  and  interlined  the  names  of  two  other 
persons  above  the  erasure ;  but  those  alterations  were  not  noticed  in 
the  attestation  clause,  nor  was  there  anything  to  show,  or  from  which 
it  could  be  inferred  that  they  were  made  before  the  will  was  executed. 
Held  that  they  did  not  affect  the  devise. 
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Will. 


Erasure  and 
interlineation. 


lished  his  last  will  and  testament  in  writing,  and  that 
the  same  was  in  such  words  and  figures,  and  with  such 
erasures  and  alterations,  and  of  such  date  as  therein- 
after set  forth,  namely : — "  London  24th  June  1813. 
As  to  all  worldly  goods  which  it  hath  pleased  God  to 
bless  me  with,  I  give  and  dispose  thereof  as  follows: 
After  paying  my  just  debts,  funeral  expenses  &c.  8ec. 
I  give  and  devise  unto  Catherine  Simmons^  of  Castle 
Street  Leicester  Square^  all  my  freehold  messuage  or 
tenement  and  premises,  with  the  appurtenances  and  land 
thereunto  belonging,  at  Weston  Green  in  the  parish  of 
Thames  Ditton  in  the  county  of  Surrey^  now  in  the 
occupation  of  Adam  Reid^  gardener,  during  the  term 
of  her  natural  life,  to  and  for  her  sole  and  separate  use 
and  benefit,  and  not  to  be  subject  or  liable  to  the  debts, 
controul  or  interference  of  any  husband  with  whom  she 
may.intertnarry,  and  her  receipt  and  receipts  only  to  be 
a  discharge  for  the  rents  and  profits  of  the  said  pre- 
mises :   and,  from  and  after  her  decease,  I  give  and 

of  the  same  place 
devise  the  same  unto  her  bob  John  Simmons^  ^y  to  hold 

to  him  and  his  heirs  for  ever.     Provided  always,  and 

my  will  and  meaning  is  that,   in   case   the  said  John 

Simmons  shall  happen  to  depart  this  life  intestate  or 


in  this  Cause,  the  name  of  Mrs.  Rudall,  who  was  a  Co-defend- 
ant with  her  husband,  was  stated  to  be  Nathaniel  Isabella : 
and  a  supplemental  bill  which  was  filed  for  the  purpose  of 
bringing  the  heir  of  the  testator  before  the  Court,  was  stated 
to  have  been  filed  on  the  13th  of  September,  1829,  instead 
of  1849.  It  will  be  seen,  on  perusing  the  case,  that  if 
that  bill  had  been  filed  in  1829,  one  of  the  questions  in  the 
case  could  not  have  arisen.  It  is  scarcely  necessary  to  observe 
that  errors  in  copying,  are  as  perplexing  to  Reporters  aa 
they  are  to  Counsel  and  as  likely  to  mislead  the  one  as  the 
other. 
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under  the  age  of  twenty-one  years,  without  leaving  any 
issue  of  his  body  lawfully  begotten,  before  the  demise  of  his 
said  mother,  then  and  in  such  case  I  give  and  devise  the 
said  freehold  estate,  premises  and  land,  togetherwith  all  the 
rest  J  residue  and  remainder  of  my  real  and  personal  estate 
and  effects  of  what  nature  or  kind  soever,  unto  John 
Coteell^  of  Water  Lnne^  and  Thomas  Bradley^  of  Marh 
Lane^  both  in  the  city  of  London,  merchants,  and  the 
survivors  of  them,  and  the  heirs,  executors  and  adminis- 
trators of  such  survivor,  upon  trust  that  they  or  the 
sarviTors  of  them,  shall  and  do  place  the  monies  that 
shall  arise  from  my  personal  estate  and  effects,  out  at 
interest  on  public  or  private  securities,  and,  from  time 
to  time,  pay,  apply  and  dispose  of  the  yearly  interest 
and   produce  thereof,  together  with  the  yearly  rents, 
issues   and  profits  arising  from   and   out   of  my   real 
estate,   when  and  as  the   same  shall  become  due  and 
payable  and  be  received  by  them   or  either  of  them, 
into  the  proper  hands  of  Sarah  Armstrong^  of  Winches- 
ter   Raw    Paddington^   in    the   county   of  Middlesex^ 
iridow,  for  and  during  the  term  of  her  natural  life ;  and, 
from  and  after  her  decease,  upon  trust  to  pay  and  apply 
the  said  yearly  interest,   dividends,  increase  and  pro- 
duce, rents,  issues  and  profits,  into  the  proper  hands  of 
-fsabella,  daughter  of  the  said  Sarah  Armstrong,  for  and 
during  the  term  of  her  natural  life,  for  her  own  sole  and 
Separate  use  and  benefit,  whose  receipt  or  receipts  alone 
^hall  be  sufficient  discharges  to  the  person  or  persons 
paying  the  same,  notwithstanding  her  coverture,  to  the 
intent  that  the  same  may  not  be  at  the  disposal  of  or 
^nbject  or  liable  to  the  controul,  debts  or  engagements 
of  any  her  husband,  but  only  at  her  own  sole  and 
separate  disposal,  as  if  she  were  sole  and  unmarried ; 
and,  from  and  immediately  after  the  decease  of  the  sur- 
vivor of  them  the  said  Sarah  Armstrong  and  Isabella 
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Interlineations 
and  erasure. 


her  daughter,  upon  trust  that  the  said  trustees,  or  the 
survivor  of  them,  his  heirs,  executors  and  administrators, 
do  and  shall  pay,  convey,  assign  and  transfer  one  equal 
fourth  part  of  all  the  said  trust-monies,  together  with 
the  interest  and  dividends,  increase  and  produce  thereof 
from  thenceforth  to  accrue  and  grow  due  thereon,  and 
also  of  the  said  residue  and  remainder  of  my  real 
estate,  unto  and  to  the  use  and  uses  of  such  person  or 
persons,  and  to  such  intents  and  purposes  as  the  survivor 
of  them,  the  said  Sarah  Armstrong  and  Isabella  her 
daughter,  shall,  in  and  by  her  last  will  and  testament, 
give,  devise  and  bequeath  the  same ;  and  upon  further 
trust  to  divide,  convey,  assign  and  transfer  all  the 
rest,  residue  and  remainder  of  the  said  trust-monies  and 
real  estate,  unto  and  to  the  use  and  uses  of  Kathe- 

and  Maria 
rine  ^  daughters  of  Thomas  Cutting  and  Maria  Cut- 
ting his  wife,   of  Rushmere  in  the  county  of  Suffolk, 

Mary  Anne 

Me§e  ^  Bradley  daughter  of  Thomas  Bradley  of  Mark 

Lane  aforesaid,  and  John  Simmons  before-mentioned,  their 

heirs,    executors,    administrators    and  assigns,   equally 

between   and  among  them,  share  and  share  alike,  at 

their  respective  ages  of  twenty-one  years :  but  in  case 

and  Maria  Cutting 
one  or  more  of  them  the  said  Katharine  Cutting,  ^ 

Mary  Anne 
Reee  /y  Bradley y  and  John  Simmons  shall  depart  this  life 

before  her  or  his  or  their  distributive  share  thereof  shall 
become  payable  and  transferable  as  aforesaid,  then  upon 
trust  to  pay  convey  and  transfer  the  share  or  shares  of 
her,  him  or  them  so  dying,  equally  among  the  survivors 
or  survivor,  share  and  share  alike,  together  with  their 
original  shares  of  the  said  principal  money  and  real 
estates ;  and,  in  the  mean  time  and  until  their  said  re- 
spective distributive  shares  thereof  shall  become  due  and 


CASES   IN  CHANCERY.  119 

traDsferable,  to   pay  and  apply  the  said   interest  and  1850. 

profits  equally  and  among  them,  from  the  time  of  the        Simmons 
decease  of  the  survivor  of  them,  the  said  Sarah  Arm-  v. 

strong  and  Isabella  her  daughter.  Also  I  nominate  and  Rudall. 
constitute  John  Cowell  and  Thomas  Bradley  before- 
naoied,  executors  of  this  my  will :  and  I  give,  to  each  of 
them,  fifty  guineas  to  be  retained,  by  them,  as  some  com- 
pensation for  their  care,  diligence  and  trouble  respecting 
the  execution  of  this  my  will :  and  I  do  hereby  declare 
that  my  said  trustees  and  executors  shall  not  be  charge- 
able or  answerable  for  more  of  the  aforesaid  monies  and 
effects  than  they  shall  actually  receive  or  come  to  their 
respective  hands,  nor  shall  one  be  accountable  for  the  acts 
and  deeds  of  the  other.    In  witness  whereof  I  have  here- 

fourth  Erasure  and 

unto    set    my   hand  and    seal  the  twentye^  ^  day   of  interlineation. 

June,  in  the  year  of  our  Lord,  1813. — B,  Thomas,  (l.  s.) 

' — Signed,  sealed,  published  and  delivered  by  the  above 

named  Benjamin  Thomas  the  testator,  as  and  for  his  last 

will  and  testament,  in  the  presence  of  us,  who,  as  well 

in  his  presence  as  in  that  of  each  other,  at  his  request, 

liave  subscribed  our  names. — Charles  Baynesj  solicitor 

£uid  attorney,  Westminster.     Thomas  22.  Fishe,  solicitor, 

Stowmarhet^   Suffolk.  —  Josh.   PUkingtony  servant   to 

Afr.  Thomas. — N.B.  The  above  alterations  respecting 

Jfaria  Cutting  and  Mary  Anne  Bradley  were  made  by 

xne.—B.  ThomasJ" 

The  testator,  by  a  codicil  dated  the  15th  of  Novem- 
V)er  1819,  gave  a  tontine  order  for  100/.  and  small 
pecuniary  legacies  to  certain  persons  none  of  whom  were 
named  in  his  wiU. 

The  testator  died  on  the  21st  of  October  1821  ;  and,  Death  of  tes- 

tator. 
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Deaths  of  T. 
Bradley  and 
Isabella  Cut- 
ting. 


in  November  following,  his  will  was  proved  by  TAonuu 
Bradley  alone. 

Sarah  Armstrong  died  on  the  2nd  of  November  1823. 
After  her  death,  her  daughter,  Isabella^  married  John 
Cutting. 

On  the  7th  of  April  1826,  John  Simmons  and  Mary 
Anne  Bradley  filed  a  bill,  against  Thomas  Bradley^ 
John  Cutting  and  Isabella  his  wife  and  Catherine  and 
Maria  Cutting^  for  the  administration  of  the  testator's 
personal  estate,  and  to  have  the  residue  of  it  secured  for 
the  benefit  of  themselves  and  the  other  persons  inter- 
ested therein.  The  decree  in  that  Cause  was  made  on 
the  30th  of  November  1826 ;  and  orders  on  further 
directions  in  it,  were  made  in  March  1830,  July  1831 
and  January  1834. 

Thomas  Bradley  died  in  January  1846.  His  widow, 
Kitty  Bradley^  was  his  executrix.  Isabella  Cutting 
died,  in  December  1846,  without  having  exercised  the 
power  of  appointment  given  to  her  by  the  testator^s 
will.     Her  husband  was  her  administrator. 


First  supple- 
mental suit. 


On  the  1st  of  September  1847,  at  which  time  Cathe- 
rine Cutting^  Maria  Cutting  and  Mary  Anne  Bradley^ 
were  married,  respectively,  to  William  Rudall,  T/tos. 
H.  Meadows  and  James  Anford,  the  bill  in  the  Cause 
mentioned  in  the  title  to  this  case,  (which  was  termed  a 
bill  of  revivor  and  supplement,)  was  filed,  by  John  Sim- 
monsy  against  Mr.  and  Mrs.  Rudall^  Mr.  and  Mrs. 
Meadows^  Mr.  and  Mrs.  Anford^  Mr^.  Bradley^  John 
Bradley^  the  son  and  heir  of  Thomas  Bradley^  and 
persons  claiming  under  Mr.  and  Mrs.  Meadows  and  Mr. 
and  Mrs.  Anford.     After  stating  the  will  of  the  tes- 
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tator,  and  the  hill,  decree  and  orders  in  the  original  suit  1850. 

instituted  in  April  1826,  and  also  the  facts  hereinbefore       Simmonb 
mentioned,  it  alleged  that  the  original  suit  was  imper-  v. 

feet  in  its  frame,  and  was  not  constituted  so  as  to  obtain        Rudai*l. 
A  complete  distribution  of  the  testator^s  personal  estate, 
nor  a  proper  declaration  of  the  rights  and  interests  of 
JSimmans  and  the  other  persons  interested  in  the  tes- 
^ator'*8  residuary  real  and  personal  estate* :  that,  under  Questions  on 
^he  will,  a  question  arose  whether,  by  reason  of  Isabella  ^^®  testator's 
Cutting  not  having  exercised  the  power  of  appointment, 
reserved  to  her  by  the  will«  over  the  one-fourth  part  of 
^he  real  and  personal  estate  thereby  made  subject  to 
each  power,  such  one-fourth  part  of  the  said  real  and 
personal  estate,  passed  under  the  residuary  devise  and 
l)eque8t  contained  in  the  will,  or  whether  the  testator 
<lied  intestate  as  to  the  same :  and  that  further  ques- 
'tions  also  arose,  upon  the  will,  as  to  the  effect  of  the 
^levise,  therein  contained,  of  the  residuary  real  estate, 
ly  reason  of  the  erasures,  alterations  and  interlineations 
contained  in  the  will :  and  that  further  questions  also 
arose   as  to  whether,  by  reason  of  the  said  erasures, 
alterations  and  interlineations,  the  testator  did  not  die 
intestate  as  to  some  portions  of  his  real  estate.    The  bill 
then  stated  that  the  testator^s  residuary  personal  estate 
remaining  to  be  administered,  consisted  of  1265/.  Con- 
sols and  \bbU  cash;   and  that  his  real  estates,  other 
than  the  messuage,  land  and  premises  at  Weston  Green 
in  the  parish  of  Thames  Ditton  (which  were  specifically 
devised  by  his  will)  consisted  of  two  freehold  messuages, 
one  situate  in  Vere  Street^  and  the  other  in  Drury  La7ie^ 
and  a  fee-farm   rent  issuing  out  of  certain  lands  in 
Essex :   that   Thomas  Bradley  survived  John  Cowell^ 
and  died  intestate  as  to  the  real  estates  devised  by  the 

*  The  original  suit  related,  solely,  to  the  testator's  per- 
t<mal  estate. 
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1850.  testatur'^s  will :  that  the  testator,  according  to  the  true 

Simmons  construction  of  his  will,  did  not  die  intestate  as  to  any 

V.  part  of  his  real  or  personal  estate ;  and  that,  as  to  the 

RuDALL.  Qjj^  fourth  thereof  which  was  subjected  to  the  appoint- 

Construction  of   ^lent  of  Isabella  Cutting,  the  same,  upon  her  death  and 
the  will  con-         .,-,-,  .  t  ,.  i 

tended  for  by       ^^  default  of  such  appointment,  became  subject  to  the 

Plaintiff.  dispositions  made,  by  the  will,  as  to  the  other  three- 

fourths  of  the  real  and  personal  estates  respectively ; 
and  that  the  said  one-fourth  of  the  personal  estate  was 
distributable  amongst  the  Plaintiff  and  Mr.  and  Mrs. 
Rudall,  Mr.  and  Mrs.  Meadows  and  Mr.  and  Mrs. 
Avford,  in  equal  fourth  parts ;  and  that  the  testators 
real  estate,  other  than  the  messuage  and  premises  at 
Weston  Greeny  was  divisible,  in  moieties,  between  the 
Plaintiff  and  Mrs.  Hudall;  for  that  the  will,  as  oriytn- 
ally  executed  and  attested,  devised  the  real  estate  equally 
between  the  Plaintiff  and  Mrs.  Rudall  and  Rose  Brad- 
let/y  and  that,  by  the  erasure  of  the  name^  Rose,  the 
devise  to  her  was  effectually  revoked ;  but  that  the  inser- 
tion of  the  names  of  Mrs.  Meadows  and  Mrs,  Anford,  as 
devisees,  was  ineffectual  to  constitute  them  or  either  of 
them  devisees  or  a  devisee  of  the  real  estate  or  any  part 
thereof,  by  reason  that  such  insertion  was  made,  by  the 
testator,  after  he  had  executed  his  will,  and  he  never 
afterwards  republished  or  re-executed  it :  that  Mr.  and 
Mrs.  Meadows  and  Mr.  and  Mrs.  Anford^  disputed  the 
Plamtiff's  construction  of  the  will,  and  claimed  to  be  en- 
titled to  the  testator'^s  real  estate  in  the  same  propor- 
tions as  they  were  entitled  to  his  peraonal  estate :  that 
the  Plaintiff  had  been  unable  to  discover  who  was  the 
testators  heir  at  law  or  next  of  kin:  that  the  original 
suit  was  abated  in  consequence  of  Mrs.  Anford's  mar- 
riage :  and  that,  by  reason  of  the  conflicting  claims,  of 
her  and  her  husband  and  the  Plamtiff,  in  respect  of  the 
testator'^s  real  estate,  they  could  not  be  properly  joined 
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as  Co-plaintiffs  with  the  Plaintiff  in  respect  of  the  sup- 
plemental relief  sought  by  the  now  stating  bill  as  to  the 
real  estate. 

The  bill  prayed  that  the  original  suit  might  be 
revived ;  that  the  suit  instituted  by  the  now  stating  bill, 
might  be  deemed  to  be  supplemental  to  the  original 
Bait ;  and  that  the  rights  and  interests  of  the  Plaintiff 
and  all  other  parties  in  the  testator's  residuary  real  and 
personal  estate,  might  be  ascertained  and  declared ;  and 
that  proper  inquiries  might  be  directed  to  ascertain  the 
testator^s  heir-at-law  and  next-of-kin. 

Mr.  and  Mrs.  Rudolf  Mr.  and  Mrs.  Meadows  and 
Mr.  and  Mrs.  Anford^  in  their  answers,  said  that  they 
were  unable  to  set  forth  whether  the  alterations  in  the 
will  were  made,  by  the  testator,  before  or  after  he  had 
executed  it,  or  whether  he  afterwards  re-executed  it : 
and  Mr.  and  Mrs.  Rudall  added  that  they  were  desirous 
to  concur,  with  the  Plaintiff,  in  making  an  equal  distri- 
bution, of  the  testator's  estate,  amongst  the  parties 
named  in  his  will,  in  order  that  his  manifest  intention 
might  not  be  defeated  by  a  mere  legal  informality. 
Mr.  and  Mrs.  Meadows  submitted  their  rights  and 
interests  under  the  will,  to  the  judgment  of  the  Court : 
and  Mr.  and  Mrs.  Anford  disputed  the  Plaintiff^s  con- 
struction of  the  will  and  claimed  to  be  entitled  to  the 
testator^s  real  estate  in  the  same  proportions  as  they 
were  entitled  to  his  personal  estate. 
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On  the  8th  of  Febniary  1848,  an  order  was  made,  in 
the  suit  instituted  in  September  1847,  by  which  the 
Master  was  directed  to  inquire  and  state  when  and  by 
whom  and  under  what  circumstances  the  erasures, 
alterations    and    interlineations    appearing    upon    the 
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1850.  original  will,  were  made,  and  in  whose  handwriting  the 

Simmons       original  will  and  the  memorandum  at  the  foot  of  it, 

V.  were ;  and  who  was  the  heir-at-law  of  the  testator  at  his 

RuoALL.        death,  and  whether  such  heir  was  living  or  dead,  and,  if 

dead,  in  whom  the  estate  of  such  heir  in  the  real  estate 

of  which  the  testator  died  seised,  if  he  died  intestate^ 

would  be  vested;  and  who  were  the  next-of-kin  of  the 

testator  living  at  the  time  of  his  death,  and  whether 

they  were  living  or  dead,  and,  if  dead,  ^o  were  their 

respective  legal  personal  representatives. 

Report  as  to  the       In  pursuance  of  that  order,  the  Master  made  a  sepa- 

aTcT^xtof-kin    ^^^  report,  dated  the  6th  of  August  1849,  finding  that 

Anne  the  wife  of  John  Williams^  was  the  heir-at-law  and 
sole  next-of-kin  of  the  testator  at  his  death;  that 
Thomas  Williams^  her  eldest  child,  was  baptized  cm  the 
30th  of  December  1815  ;  that  Anne  Williams  died  on 
the  5th  of  March  1823  and  that  her  husband  died  on  the 
2nd  of  October  1844;  and  that,  on  the  19th  of  April  1849, 
letters  of  administration  to  both  of  them,  were  granted, 
by  the  Prerogative  Court,  to  Thomas  Williams:  and 
that  the  estate  of  Anne  Williams,  as  such  heir-at-law  of 
the  testator,  in  the  real  estate  of  which  the  testator  died 
seised,  if  he  died  intestate,  was  vested  in  Thomas  Wil- 
liams. 

Second  supple-         On   the   13th   of  September    1849,    John   Simmons 
mental  suit.         filed  a  bill,  against  Thomas  Williams,  stating  the  bill, 

decree,  reports  and  orders  in  the  original  suit,  and  the 
bill  filed  on  the  1st  of  September  1847,  (which  it  termed 
a  bill  of  revivor  and  supplement,)  and  the  order  of  the 
8th  of  February  1848,  and  the  report  made  in  pursuance 
of  it;  and  stating  also  that  Thomas  Williams  all^|[ed 
that  the  testator  died  intestate  as  to  some  parts  of  his 
real  and  personal   estate,  and  claimed  to  be   entitled 
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thereto ;  and  praying  that  the  proceedings  in  the  eaid  1850. 

suits  might  be  carried  on  and  prosecuted,  and  that  the  '  Simmons  ' 

Plaintiff  might  have  the  same  relief,  against  Williams^  as  v, 

if  he  had  been^  originaily^  a  Defendant  to  the  said  origi-  Eudall. 
oal  bill  and  bill  of  revivor  and  supplement. 

WUtiamss  answer  submitted,  to  the  judgment  of  the 
Court,  whether  the  testator  died  intestate  as  to  any  part 
of  his  real  or  personal  estate ;  and  whether  the  Plaintiff 
was  entitled  to  have  the  same  relief,  against  him,  as,  by 
the  original  bill  and  the  bill  of  revivor  and  supplement, 
was  prayed  against  the  several  parties  thereto. 

On  the  16th  of  January  1850,  the  Master  made  his  Report  as  to  the 
general  report  in  pursuance  of  the  order  of  February  f^"^®*  *? 
1848,  and  thereby  found  that  the  testator  made  his  will,  iu  the  will. 


it  appeared  to  have  been  written  on  the  twentieth  of 
June,  1813,  in  manner  following,  &c.  &c.     The  Master 
then  set  forth  the  will,   without  any  of  the  erasures, 
idterations  or  interlineations  in  it.     He  next  found  that 
Maria  Cutting  was  baptized  on  the  24th  of  March  1811, 
and  that  JRose  Bradley  was  buried  on  the  7th  of  June, 
one  thousand  eight  hundred  and  sixteen :  that  the  testa- 
tor altered  his  will  by  interlining  the  words, '  and  Maria  ^ 
adding  the  letter  s  to  make  the  next  word,  ^  daughters\ 
erasing  the  name,  *  Rose\  and  interlining  the  names, 
**  Mary  Anne^  and  again  erasing  the  name,  ^  Rose^  and 
interlining  the  words,  ^  Maria  Cutting^  Mary  Anne^  as 
speared  on  the  original  will :  and  that  the  testator,  at 
the  same  time,  made  the  following  alterations,  as  re- 
spected the  Plaintiff,  in  the  first  page  of  his  will,  by 
striking  out  the  words,  ^her  son/  and  interlining  the 
words,  *  of  the  same  place ' ;  and  that  the  testator  also 
altered  the  date  of  his  will,  at  the  bottom  of  it,  from  the 
20th  to  the  24th  of  June  1813,  and  added,  at  the  top, 
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*  London^  24 th  June,  1813';  and  that  he  wrote  the 
memorandum  at  the  foot  of  his  will :  **  N.  B. — ^The 
above  alterations  respecting  Maria  Cutting  and  Mary 
Anne  Bradley  were  made  by  me,  JB.  Thomas''* i  and 
that  such  erasures^  alterations  and  interlineations  were 
made,  by  the  testator,  between  the  twentieth  day  of  June 
one  thousand  eight  hundred  and  thirteen,  the  original 
date  of  his  will^  and  the  fifteenth  day  of  November  one 
thousand  eight  hundred  and  nineteen^  the  day  of  the  date 
of  the  codicil  thereto ;  and  that  the  original  will  and  the 
memorandum  at  the  foot  of  it,  were  in  the  testator^s 
handwriting. 


On  the  3rd  of  June  1850,  the  usual  decree  in  a  sup- 
plemental suit,  was  made  in  Simmons  v.  Williams. 

The  suit  of  Simmons  v.  Rudall  now  came  on  to  be 
heard. 

Mr.  Bethell  and  Mr.TT.  T.  S.  Daniel,  for  the  Plaintiff. 


Argument. 


All  the  testator's  property  has  been  distributed,  except 
his  residuary  real  estate,  and  the  one-fourth  of  his  resi- 
duary personal  estate  over  which  the  late  Isabella  Cut- 
ting had  a  testamentary  power  of  appointment. 


The  first  question,  is  whether  the  testator  has  died  in- 
testate as  to  part  of  his  property,  in  consequence  of  Jno. 
Simmons  not  having  died  under  twenty-one  before  his 
mother ;  that  is  to  say,  whether  the  devise  of  the  resi- 
duary real  estate,  as  well  as  the  devise  of  the  Thames 
Ditton  estate,  to  the  trustees,  is  made  dependent  on 
John  Simmons  dying  under  age  and  in  his  mother^s  life- 
time ?  That  question  arises  on  the  first  part  of  the  will, 
where  the  testator,  after  giving  the  Thames  Ditton  pro* 
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perty  to  Catherine  Simmons^  for  life,  and,  after  her 
death,  to  John  Simmons  in  fee,  proceeds  thus :  "  Pro- 
vided always,  and  my  will  and  meaning  is  that,  in  case 
the  said  John  Simmons  shall  happen  to  depart  this  life, 
intestate  or  under  the  age  of  twenty-one  years,  without 
leaving  any  issue  of  his  body  lawfully  begotten,  before 
the  demise  of  his  said  mother,  then  and  in  such  case^  I 
give  and  devise  the  said  freehold  estate,  premises  and 
btndy  together  with  all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  and  effects,  of  what  nature 
or  kind  soever,  unto  John  Cowell^  &c.*'    Now  we  contend 
that  the  words :  *^  provided  always,  &c.*^  are  to  be  con- 
strued distributively,  as  the  context  requires  they  should 
be,  and  that  they  apply  to  the  Tliames  Ditton  estate, 
but  not  to  the  residuary  real  estate  ;  and  that  the  latter 
is  devised,  immediately,  to  the  trustees :  1  Jarman  on 
Wills,  469 ;   Cooh  v.  Gerard  (a)  ;  Sympson  v.  Horns- 
by  (Jb)  ;  and  Doe  v.  Brazier  (c).     Those  cases  are  re- 
viewed in  Rex  v.  The  Inhabitants  of  Ringstead  (d)^  and 
distinguished,  from  the  principal  case,  on  the  ground 
that  the  distributive  construction  was  not  called  for  by 
the  context  of  the  will  in  that  case. 
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Next,  we  contend  that  the  Plaintiff  and  Mrs.  Rudall 
entitled,  beneficially,  to  the  whole  of  the  residuary 
^istate.  By  the  will,  as  it  originally  stood,  the  residuary 
vieal  and  personal  estate  was  given  to  trustees  in  trust 
^r  Catherine  Cutting^  now  Mrs.  Rudall,  Rose  Bradley, 
^md  the  Plaintiff,  as  tenants  in  common.  The  testator, 
^rfterwards,  struck  out  the  name  of  Rose  Bradley^  and 
interlined  the  names  of  Maria  Cutting,  now  Mrs.  Mea- 
dows, and  Mary  Anns  Bradley,  now  Mrs.  Anford.     But 


(a)  1  Saund.  180. 
(h)  Free,  in  Ch.  439. 


(c)  .5  Bam.  k  Aid.  64. 
(i)  9  Barn,  k  Gress.  218. 
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those  interlineations  are  neither  noticed  in  the  attes- 
tation-clause, nor  proved,  by  the  attesting  witnesses,  to 
have  existed  when  the  will  was  executed  ;  and  therefore, 
they  do  not  affect  it.  The  obliteration  o^  Rose  Bradley  s 
name,  was  made  on  account  of  her  death  and  not  animo 
revocandi ;  and,  therefore,  it  makes  the  will  speak  and 
take  effect  as  if  her  name  had  never  been  inserted  :  and 
the  trust  to  divide,  convey,  assign  and  transfer  all  the 
rest,  residue  and  remainder  of  the  trust  monies  and 
real  estate,  comprises  not  only  the  three-fourths  of  the 
testator's  property  which  he  had  not  before  disposed  of, 
but  also  the  one-fourth,  which  became  undisposed  of  in 
consequence  of  Isabella  Cutting  not  having  made  any 
appointment  of  it :  1  Jar  man  on  Wills,  119. 


Lastly,  we  contend  that,  if  the  testator^s  heir  ever  had 
a  claim  to  any  part  of  the  real  estate,  it  is  barred  by  the 
Statute  of  Limitations;  for  the  real  estate  has  been 
adversely  enjoyed  ever  since  the  testator^s  death.  Mrs. 
Williams  was  the  heir  of  the  testator  at  his  death.  She, 
it  is  true,  was  then  under  coverture,  and  continued  so 
until  1823,  when  she  died.  Thomas  Williams^  her  eldest 
child,  was  then  under  age,  but  he  came  of  age  in  1836 : 
and,  as  the  Statute  allows  only  ten  years  in  such  a  case, 
he  was  barred  in  1846. 

Mr.  Stuart  and  Mr.  Willcock  for  Mr.  and  Mrs.  Rur 
dall^  whose  interest  was  the  same  as  the  plaintiff^s, 
referred  to  Sympson  v.  Homshy  ;  Langston  v.  Langs^ 
ton  (e)  ;  and  Netoburgh  v.  Newburgh  (/). 


Mr.  Malins  and  Mr.  R.  TT.  Moore^  for  Mr.  and  Mrs. 
A  nford  and  the  trustees  of  their  marriage  settlement,  said: 

(e)  2  a.  &  Finn.  194. 

(/)  Sugden  on  Real  Property,  367. 
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We  coincide,  with  the  PlaintifTs  Counsel,  as  to  the 
first  question  in  the  Cause.    With  respect  to  the  second 
question  we  contend  that,  so  far  as  the  personal  estate  is 
concerned,  it  is  immaterial  whether  the  alterations  were 
made  before  or  after  the  execution  of  the  will*.      The 
time  at  which  they  were  made,  is  material  only  so  far 
as  the  real  estate  is  concerned.     And,  with  respect  to 
that,  we  submit  that,  as  there  is  no  evidence  to  the  con- 
trary, the  alterations  must  be  presumed  to  have  been 
made  before  the  will  was  executed.    Besides,  the  persons 
whose  names  are  interlined,  were  in  esse  on  the  20th  of 
Jane  1813,  the  original  date  of  the  will.     The  testator, 
at  first,  intended  to  execute  his  will  on  the  20th  of  June, 
but  did  not  do  so  until  the  twenty-fourth  of  that  month : 
and  the  Master  has  found  that  the  alterations  were  made 
between  the  20th  of  June  1813,  and  the  15th  of  No- 
vember 1819,  the  date  of  the  codicil.     That  finding  is 
quite  consistent  with  their  having  been  made  before  the 
24th  of  June  1813,  that  is,  before  the  execution  of  the 
"^11 :    Clayton  v.  Lord  Nugent  (^),  and  Fitzgerald  v. 
J^aueonberge  (A). 


18.50. 

Simmons 
r. 

RUDALL. 


Mr.   Torriano  appeared  for  Beryamin  Bradley^  the 
keir  of  Thomas  Bradley^ 


*  In  a  copy  of  the  will  extracted  from  the  Registry  Office 
^>f  the  Prerogative  Court,  the  name  of  Rose  Bradley  did  not 
appear  at  all ;  and  the  names  of  Maria  Cutting  and  Mary  Ann 
•Bradley  were  written,  not  as  if  they  had  been  interlined,  but 
^  if  they  had  been  inserted  in  the  will  when  it  was  originally 
'Knade.  It  will  be  seen,  on  perusing  the  subsequent  part  of 
case,  that  Mary  Ann  Bradley ^  as  well  as  Maria  Cutting^ 
in  esse  at  the  date  of  the  will. 

{g)  13  Meea.  &  Wels.  200. 

(A)  Fitzglbb.  207,  and  4  Cruise's  Dig.  4th  edit.  408. 
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V , f 
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Mr.  Twellsfor  Mrs.  Bradley^  and 

Mr.  Terrell  for  other  parties. 

Mr.  Rolt  and  Mr.  Freeling  for  Thomas  Williams,  said 


There  is  a  great  and  obvious  difference  between  the 
present  case  and  Cook  v.  Gerard^  Sympson  v.  Hornsby 
and  Doe  v.  Brazier.  In  those  cases,  the  devises  on 
which  the  question  arose,  were  to  take  effect  on  an 
event  which  must  happen,  namely,  death;  but  the 
devise  in  question  in  the  present  case,  is  to  take  effect  in 
an  event  which  may  not  happen,  namely,  the  death  of 
Simmons^  under  twenty-one,  without  leaving  issue,  be- 
fore the  demise  of  his  mother.  And  the  testator  says : 
^^  then  and  in  such  case,  I  give  and  devise,  &c.  :'''*  which 
words,  according  to  their  strict,  grammatical  construc- 
tion, are  equivalent  to :  ^'  In  any  other  case,  I  do  not 
give  and  devise.^^  In  other  words,  where  a  testator 
gives  and  devises  in  an  event  that  may  or  may  not 
happen,  he  says,  in  effect,  that,  if  the  event  does  not 
happen,  he  does  not  give  and  devise,  or,  which  is  the 
same  thing,  that,  on  the  happening  of  the  event,  and 
only  on  the  happening  of  the  event,  he  gives  and 
devises.  But,  where  a  testator  gives  and  devises  to 
B.  after  the  death  of  J..,  he  says  that  ^.  shall  take, 
but  does  not  say  that  B.  shall  not  take :  1  Jarman  on 
Wills,  744 ;  Shouldham  v.  Smith  (i) ;  Holmes  v.  Cra- 
dock  (A)  ;  Aspinall  v.  Petvin  (/)  ;  Davenport  v.  Colt- 
man  (m).  Besides,  the  testator  has  said,  in  express  terms, 
that  the  Thames  Ditton  estate  and  the  residuary  estate, 
shall  go  together :  but  that  will  not  be  the  case  if  the  con- 

(0  6  Dow.  22.  (/)  1  Sim.  &  Stu.  544. 

(^)  3  Yes.  317:  seejudg-         (m)  9  Mees.  &  Wels.  481  ; 
ment.  and  12  Sim.  588. 
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struction  contended  for  by  the  PlaintifTs  counsel,  is  to 
prevail ;  for  it  is  not  disputed  that,  as  Simmons  has  not 
died  in  the  lifetime  of  his  mother,  the  trustees  do  not  take 
the  Thames  Ditton  estate.  Our  construction  gives,  to  the 
words  of  the  will,  their  natural  meaning  and  effect :  the 
coustruction  contended  for,  alters  the  words,  and,  in 
fact,  makes  a  will  for  the  testator. 


1850. 


Simmons 

V. 
RUOALL. 


The  Counsel  for  Mr.  and  Mrs.  Rudall  cited  Langston 
V.  Langston  and  Newhurgh  v.  Newburgh.     In  the  former 
of  those  cases,  the  question  was  whether  an  estate  tail 
was  to  be  implied  in  the  first  son ;  and  the  only  observa- 
tion that  we  have  to  make  on  it,  is  that  there  was  no- 
UuDg  to  negative  the  implication,  but  there  was  some- 
Uiing  to  aflirm  it.     Newburgh  v.  Newburgh  was  treated, 
by  the  House  of  Lords,  as  a  case  of  imperfect  enumera- 
tion.    Neither  of  those  cases  has  anything  to  do  with  a 
devise  such  as  we  are  now  considering. 


With  respect  to  the  claim  of  the  heir  being  barred  by 

t.)ie  Statute  of  Limitations,  we  say,  first,  that  a  party  to 

«  suit  cannot  claim  the  benefit  of  that  Statute  unless 

lie  has  either  pleaded  it,  or  relied  on  it  in  his  bill :  neither 

of  which  the  Plaintiff  in  this  case  has  done :  Lancaster 

'V.  Eoors  (J).  Secondly,  we  say  that  the  Court  has  taken 

'Upon  itself  the  execution  of  the  trusts  of  the  will  ever  since 

2826,  when  the  original  bill  was  filed.     In  September 

2847  a  bill  of  revivor  and  supplement  was  filed  in  that 

^mit ;  and,  in  September  1849,  another  supplemental  bill 

^^vas  filed,  by  which  the  heir  was  brought  before  the 

Court;  therefore  the  heir  ought  to  be  considered  as 

^ving  been  a  party  to  the  original  suit.     Besides,  in 

February  1848,  the  Plaintiff  obtained  a  reference  to  the 


(»  10  Beav.  154  and  266. 
Vol.  L     N.  S. 
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Master  to  inquire  who  was  the  heir-at-law  of  the  tes- 
tator at  his  death,  and  whether  such  heir  was  living  or 
dead,  and,  if  dead,  in  whom  the  estate  of  such  heir,  in 
the  real  estate  of  which  the  testator  died  seised,  if  he 
died  intestate,  would  be  vested.  After  having  obtained 
that  inquiry,  and  after  having  brought  our  client  before 
the  Court,  as  being  the  party  in  whom  the  testator's 
real  estate  would  be  vested  if  he  died  intestate,  the 
Plaintiff  is  precluded  from  saying  that  he  is  barred  by 
the  Statute  of  Limitations. 


Next  we  submit  that  the  one-fourth  of  the  residuary 
estate  which  was  subjected  to  Isabella  Cutting's  ap- 
pointment, is  not  included  in  the  trust  to  divide,  convey 
and  assign  all  the  rest,  residue  and  remainder  of  the 
trust-monies  and  real  estate.  The  testator  first  declares 
trusts  as  to  a  specific  portion  of  the  residue,  and  then 
says  :  "  And  upon  further  trust  to  divide,''  &c.  It  is 
plain,  therefore,  that  those  words  apply  only  to  the 
remaining  portions  of  the  residue. 


Lastly,  as  to  the  alterations  in  the  will :  We  say  that 
the  Statute  of  Frauds  prevents  the  interUneations  from 
having  any  effect  so  far  as  the  real  estate  is  concerned. 
For  there  is  no  evidence  to  show,  nor  is  there  any  legal 
presumption  (though  the  contrary  was  asserted  by  Mr. 
Malitis  and  Mr.  Moore)  that  the  interlineations  were  made 
before  the  will  was  executed :  Knight  v.  Clements  (A). 
With  respect  to  the  striking  out  of  Rose  Bradlejfs  name, 
we  say  that  there  is  no  evidence  to  show  whether  it  was 
struck  out  before  or  after  her  death ;  nor  is  the  time  at 
all  material :  whether  that  act  was  done  before  or  after  her 
death,  her  share  did  not  go  over  to  the  survivors,  but 

{k)  8  Add.  &  £11.  215. 
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lapsed,  and  the  heir  is  entitled  to  it:  Rider  v.  Wager  (/); 
1  Jarman  on  Wills,  119. 

Mr.  Daniel^  in  reply,  said  that  the  original  bill  was 
filed  to  have  the  trusts  of  the  will  performed  as  to  the 
personal  estate  only:  that  the  real  estate  was  not 
brought  under  the  administration  of  the  Court  until 
1847,  when  the  bill  of  the  1st  of  September  in  that 
year,  was  filed :  tliat  that  was  an  original  bill  as  to  the 
real  estate ;  and  that  Williams  was  brought  before  the 
Court,  by  the  bill  of  1 849,  for  the  purpose  of  discussing 
the  questions  respecting  the  real  estate  which  had  been 
raised  by  the  bill  of  1847 ;  and,  consequently,  his 
elaim,  (if  he  ever  had  one,)  to  any  part  of  the  real 
estate,  was  barred  by  the  Statute  of  Limitations. 

The  Vice- Chancellor y  in  the  course  of  the  argument, 
said  that,  by  the  words,  ^'  together  with,^^  the  testator 
meant  that,  in  case  John  Simmons  should  die  intestate 
or  under  twenty-one  in  the  lifetime  of  his  mother,  the 
Thames  Ditton  estate  should  go  in  the  same  way  as  his 
residuary  real  estate. 


i;^3 


1850. 


Simmons 

V. 
RUDALL. 


At  the  conclusion  of  the  argument,  his  Lordship  said 
that  there  was  a  great  deal  in  the  case,  which  he  must 
take  some  time  to  consider.  But  there  was  one  point 
as  to  which  he  had  no  doubt :  which  was  that  the 
testator  s  residuary  real  estate,  was  well  devised  to  the 
trustees ;  and  that,  if  the  heir  ever  could  have  claimed 
that  property  adversely  to  them,  his  claim  was  barred 
by  lapse  of  time.  In  answer  to  the  argument  that  the 
heir^s  rights  were  preserved  by  the  institution  of  the 
suit,  his  Lordship  observed  that  the  filing  of  tlie  bill  did 


(0  2  P.  W.  328,  see  330. 
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preserve  the  rights  of  the  heir  so  far  as  he  claimed  a 
portion  of  the  testator''s  property  as  being  held  by  the 
trustees,  in  the  events  that  had  happened,  in  trust  for 
him :  but  that  it  was  a  novelty  to  contend  that  the 
institution  of  a  suit  to  carry  the  trusts  of  a  will  into 
execution,  preserved  the  rights  of  a  party  who  claimed 
adversely  to  that  will. 


His  Lordship  added  that  the  questions  which  he  must 
take  time  to  consider,  were :  what  was  the  effect  of 
striking  Rose  Bradley  s  name  out  of  the  will :  what  was 
the  effect  of  inserting  in  it  the  names  of  Maria  Cutting 
and  Mary  Ann  Bradley ;  and  whether  the  last  trust  in 
the  will  included  the  entirety  of  the  testator''s  residuary 
property,  or,  as  the  Counsel  for  the  representative  of  the 
heir  and  next-of-kin  had  contended,  only  three-fourths 
of  it ;  in  which  case  one-fourth  would  be  undisposed  of, 
and  Williams^  as  representing  the  heir  and  next-of-kin, 
would  be  entitled  to  it. 


1851: 
8th  February. 


The  Vice- Chancellor: 

This  case  was  heard  before  me  at  the  sittings  after 
last  Michaelmas  term.  The  question  argued  was  as  to 
the  construction  of  the  will  of  Benjamin  Thomas^  dated 
on  the  20th  or  24th  of  June  1813. 


The  will,  as  far  as  it  need  be  stated,  is  as  follows.  In 
the  first  place,  the  testator,  after  giving,  to  Katherine 
Simmons,  a  freehold  house  at  Weston  Green,  for  her  life, 
and,  after  her  decease,  to  John  Simmons  and  his  heirs, 
proceeds  thus :  ^^  Provided,  always,  and  my  will  and 
meaning  is  that,  in  case  the  said  John  Simmons  shall 
happen  to  depart  this  life  intestate  or  under  the  age  of 
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twenty-one  years,  without  leaving  any  issue  of  his  body 
lawfully  begotten,  before  the  demise  of  his  said  mother, 
then  and  in  such  case  I  give  and  devise  the  said  freehold 
estate,  premises  and  land,  together  with  all  the  rest, 
residue  and  remainder  of  my  real  and  personal  estate 
and  effects  of  what  nature  or  kind  soever,  unto  John 
CfncelU  of  Water  Lane^  and  Thomas  Bradley^  of  Mark 
Lane^  both  in  the  City  of  London^  merchants,  and  the 
Hurvivors  of  them,  and  the  heirs,  executors  and  admi- 
nistrators of  such  survivor.*" 


1851. 
Simmons 

V. 
RUDALL. 


Three  points  were  made.  In  the  first  place,  the  heir- 
at-law  contended  that  there  was  no  devise  at  all,  of  the 
real  estates,  to  the  trustees ;  for  that  the  devise  to  them 
was  not  to  take  effect  except  on  the  event,  which  did 
not  occur,  of  John  Simmons  dying  without  issue,  intes- 
tate, in  the  Ufetime  of  his  mother.  I  decided,  however, 
against  the  heir-at-law  on  this  point.  The  contingency, 
as  to  the  death  of  John  Simmons,  was  clearly  meant  to 
apply  only  to  the  devise  of  the  house  at  Weston  Green^ 
and  not  to  the  other  real  estates.  Besides,  as  I  inti- 
mated at  the  time  of  the  argument,  the  title  of  the  devisees 
as  between  them  and  the  heir,  is  not  in  question  in  this 
cause.  If  they  have  not  a  good  title  against  the  heir, 
then  he  has  an  adverse  legal  title,  which  he  may  assert 
by  ejectment.     On  this  point  I  entertained  no  doubt. 


There  were,  however,  two  other  points;  (that  is  to  say) 
first,  what  was  the  effect  of  the  erasures,  alterations  and 
interlineations  upon  the  devise  of  the  realty.  And,  se- 
condly, Sarah  Armstrong  and  Isabella  her  daughter 
having  died  without  exercising  the  power  of  appoint- 
ment given,  to  the  survivor,  over  one-fourth  of  the  trust 
property,  did  that  fourth  become  part  of  the  residue 
given  to  the  other  residuary  legatees  ? 


VS6 
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With  respect  to  the  first  of  these  points,  the  first 
matter  to  be  considered  is  as  to  the  interlineations ; 
when  were  they  made  ?  if  made  before  the  execution 
of  the  will,  the  substituted  parties  would  take :  if  made 
afterwards,  there  would  be  no  devise  to  them  valid  ac- 
cording to  the  Statute  of  Frauds.  With  a  view  to  the 
determination  of  this  point,  I  requested  to  be  informed 
when  Mary  Anne  Bradley j  whose  name  is  substituted 
for  that  of  Rose^  was  born ;  for,  if  her  birth  had  been 
subsequent  to  the  execution  of  the  will,  it  would,  of 
course,  have  followed,  as  a  necessary  consequence,  that 
the  substitution  of  her  name  must  have  been  subsequent 
to  that  execution.  It  turns  out,  however,  according  to 
the  information  furnished  to  me,  a  few  days  before  the 
end  of  last  term,  that  Mary  Anne  Bradley  was  born  in 
or  before  the  year  1805  ;  so  that  the  date  of  her  birth 
does  not  necessarily  prove  when  the  alteration  was  made : 
I  am,  therefore,  obliged  to  recur  to  general  principles, 
and  to  decide  what  is  the  legal  presumption  as  to  an 
interlineation,  when  there  is  no  evidence,  internal  or 
external,  to  show  whether  it  was  made  before  or  after 
the  execution  of  the  will. 


In  the  case  of  deeds,  the  authorities  seem  to  show 
that,  when  there  are  interlineations,  the  presumption  is 
that  they  were  made  before  execution.  See  Mr.  But- 
ler'*s  note  136,  to  Co.  Litt.  225  b;  also  Vin.  Abr.  Fails, 
U.  10,  and  some  cases  referred  to,  in  Phillipps  on  Evi- 
dence, note  3,  p.  470,  8th  edit.  And  this  is  consistent 
with  good  sense :  for  every  deed  expresses  the  mind  of 
the  parties  at  the  time  of  its  execution ;  and  so,  to  alter 
it  afterwards,  would  be  fraudulent,  and,  in  many  cases, 
highly  criminal.  The  presumption,  therefore,  is  that  no 
alteration  has  been  made.  But,  in  the  case  of  wills, 
this  reasoning  does  not  apply.  A  will  is  intended  to 
indicate  the  mind  of  the  testator  at  the  moment  of  his 
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death ;  and  so  it  is,  in  the  language  of  the  law,  ambu- 
latory, and  may  well,  consistently  with  its  object,  be 
altered  from  time  to  time  as  often  as  the  mind  or  wishes 
of  the  testator  are  changed.  It  is,  therefore,  plain  that, 
in  the  case  of  a  will,  the  reasons  for  presuming  every 
interlineation  to  have  preceded  the  execution,  wliich 
prevail  in  the  case  of  deeds,  do  not  exist.  In  a  recent 
case  before  the  Privy  Council,  Cooper  v.  Brockett  (iw), 
the  Judicial  Committee  decided,  in  a  case  where  there 
were  interlineations  but  no  proof  as  to  when  they  were 
made,  that  probate  must  be  granted  of  the  will  as  it 
stood  before  the  making  of  the  interlineations.  Their 
Lordships  held  that  they  could  not  presume  them  to 
have  been  made  before  the  will  was  executed.  This 
decision  proceeded  on  the  21st  clause  in  the  last  Will 
Act,  1  Vict.  c.  26,  which  enacts  (inter  alia)  that  no 
interlineation  made  in  any  will  after  the  execution 
thereof,  shall  have  any  effect,  unless  the  alteration  shall 
be  executed  in  the  manner  required  for  the  execution  of 
the  will.  The  effect  of  this  clause,  is  to  put  an  inter- 
lineation, as  to  a  bequest  of  peraonalty,  on  the  same 
footing  on  which  an  interlineation  as  to  realty  stood 
before  the  Statute ;  and  the  decision,  therefore,  of  the 
Judicial  Committee,  though  relating,  of  course,  to  per- 
sonal estate  only,  furnishes  an  authority  the  principle 
of  which  is  applicable  to  every  will  whether  of  real  or 
personal  estate.  By  that  authority,  I  should  have  felt 
bound,  even  if  I  had  not  agreed  with  the  reasoning  on 
which  it  proceeded.  But  it  seems  to  me  to  be  founded 
on  the  strictest  principles  of  law  and  good  sense :  and, 
acting  on  it,  I  must  consider  the  insertion  of  the  names 
of  Mary  Anne  Bradley  and  Maria  Cutting  to  have 
been  made  after  the  date  of  the  will,  and  so  to  be 
inoperative  as  to  the  real  estate. 

(m)  4  Moore's  Privy  Council  Cases.  449. 


1851. 
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It  remains  to  consider  what  is  the  effect  of  the  erasure 
of  the  name  of  Rose  Bradley,     I  think  it  had  no  effect 
at  all.     In  the  first  place,  I  have  no  difficulty  in  coming 
to  the  conclusion,  as  matter  of  fact,  that  the  erasure  of 
the  name  of  Rose^  and  the  interlineation  of  that  of 
Mary  Anne,  were  contemporaneous  acts.     If  the  erasure 
of  Rose'*8  name  was  made,  ao  possibly  it  might  have 
been  made,  in  her  lifetime,  it  was  clearly  made  only  for 
the  purpose  of  substituting  the  name  of  Mary  Anne ; 
and,  as  that  object  could  not  be  carried  into  effect,  the 
original  intention  in  favour  of  Rose^  must  be  deemed  to 
continue  unchanged.     On  the  other  hand,  if  (as  was 
possibly  the  case)  the  name  was  erased  after  her  death 
and  because  she  had  died,  then  I  think  the  mere  erasure 
of  her  name  would  show  no  more  than  that  the  testator 
was  aware  of  her  death,  and  so  that  the  provision  he 
had  made   to  take  effect  on  that  event,  namely,  the 
gift  over  of  her  share  to  John  Simmons  and  Katherine 
Cutting,  would  come  in  operation ;  and,  at  all  events, 
no  effect  was  meant  to  be  given  to  the  act  of  erasure, 
unless,  at  the  same  time,  effect  could  be  given  to  the 
insertion  of  the  name  of  Mary  Anne.     For  these  reasons 
I  think  that,  in  the  events  which  happened,  John  Sim- 
mons and   the   Defendant  Katherine   Cutting,  became 
entitled,  on  the  death  o(  Isabella  Cutting,  in  the  will 
called  Isabella  the  daughter  of  Sarah  Armstrong^  in 
equal  moieties,  to  three-fourths  of  the  real  estate  de- 
vised to  the  trustees. 


A  doubt  occurred  to  me,  on  looking  at  the  wiU,  whe- 
ther John  Simmons  and  Mrs.  Rudall  took  more  than 
life  interests  in  Rose's  third,  for  the  want  of  words  of 
mheritance  in  the  gift  over ;  but  I  think  that  that  doubt 
is  unfounded.  The  language  of  the  gift  over,  so  far  as 
relates  to  the  realty,  is,  upon  trust  to  convey  the  share 
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of  her  80  dying  (that  is  to  say  of  Rose)  equally  among 
the  survivors,  share  and  share  alike,  together  with  their 
original  shares  of  the  real  estate.  What  the  trustees 
are  to  convey,  is  the  share  of  JRose :  share  in  what  I  I 
think,  clearly,  by  the  context,  her  share  of  the  real 
estate ;  and  these  words  are  sufficient  to  carry  the  fee 
simple. 


1851. 

^ .— ^ 

Simmons 

V, 
RUDALL. 


The  only  remaining  question  is  as  to  the  one-fourth  of 
the  real  and  personal  estate  over  which  Isabella  Culling 
had  a  power  of  appointment  which  she  did  not  exercise. 
On  behalf  of  the  devisees  of  the  other  three-fourths,  it 
was  argued  that  it  passed  to  them  under  the  words,  ^^  all 
the  rest,  residue,'*  &c.     But  I  think  this  is  not  a  legiti- 
mate construction  of  the  language  used.     The  testator 
subjects  one-fourth  of  his  estate,  real  and  personal,  to 
the  appointment  of  the  survivor  of  the  tenants  for  life  ; 
and  then  gives  the  rest  and  residue,  after  their  deaths, 
to  others.      The  words  are  as  follows :    '^  And   upon 
inrther  trust  to  divide,  convey,  assign  and  transfer  all 
the  rest,  residue  and  remainder  of  the  said  trust-monies 
and  real  estate.^     I  think  this  passage  must  be  read  as 
if  the  words  had  been  all  the  real  and  personal  estate 
except  the  one-fourth  subjected  to  the  appointment  of 
Sarah  Armstrong  and  her  daughter.     The  consequence 
is  that,  as   to  one-fourth,  there  is  an  intestacy,  and 
Thomas  WiUiamSy  who  the  Master  has  found  to  be  now 
the  heir-at-law  and  the  personal  representative  of  the 
sole  next-of-kin,  of  the  testator,  will  be  entitled  to  that 
fourth. 
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1850:  IN    THE    WINDING    UP    OF    THE    NARBO- 

18th  Dec.  ROUGH     AND     WATLINGTON     RAILWAY 

Joint-Hock  COMPANY. 
Companies 

Winding-up  EX   PARTE  JOHN  JAMES. 

Acts, 

^  ^'  X  HE   petition  stated   that,  in    September    1845,   an 

A  petition  pray-  ^soci^tion,    joint-stock    company   or   partnership   was 

ing  either  that  projected  and   provisionally  registered  under   the  title 

a  Company  ^f    rpj^^     Wolverhampton,    Walsall,    Leicester,    Peter- 

might  be  wound  r       ^ 

up,  or  that  a  borovffh,    Norwich  and    Yarmouth    Junction    Railway 

preliminary  in-  Company  ;  and,  thereupon,  an  association,  or  joint-stock 

be  directed  company  was  formed  for  the  purpose  of  obtaining,  by 

as  to  the  expe-  Act  of  Parliament,  power  to  make  the  railway :  that  a 

aiency  oi  wma-  ^        crreat  number  of  shares  in  the  undertakinc:,  were 

uig  it  up,  was  "^ .                                .                            .  .               ^ 

dismissed,  as  applied  for  by  the  public  :  that  the  petitioner  was  one  of 

having  been  the  provisional  directors  of  the  Company,  and,  as  such,  a 

presented  with* 

out  sufftcient  member   or  contributory  thereof :    that,   in  November 

ground;  and  1845,  the  committee  of  management  of  the  intended 

the  petitioner  Company,  of  which  the  petitioner  was  a  member,  deter- 

was  ordered  to  ,    ^      •'                      .       *^       , 

pay  the  respond-  mined  to  confine  their  operations  to  a  certain  portion  of 

ent's  costs,  al-  the  line  :  that  considerable  expense  was  incurred  in  the 

respondent  was  formation  of  the  said  Company  and  otherwise  in  relation 

not  liable  as  a  thereto  and  the  said  projected  undertaking,  before  the 

contributory,  registration  of  the  Company  next  after  mentioned,  and 

nor  had  been  °    ,                        .               . 

served  with  the  also  in  endeavouring  to  wind  up  the  affairs  of  the  said 

petition,  but  ap-  Company  :*  that,   in  November   1845,  the   project   for 

{i-|^  making  such  portion  of  the  last-mentioned  railway  as 

aforesaid,  was  provisionally  registered  under  a  title  men- 

*  The  above  statement  of  the  petition  was  correctly  taken 
from  the  brief. 
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tioned  in  the  petition,  and,  in  January  1846,  under  the  1850. 

altered  title  of  The  Narborouyh  and  Watlington  Railway        £^  parte 
Company :  that  none  of  the  allottees  paid  the  deposits         Jamks. 
on  the  shares  allotted  to  them ;  and  therefore  the  stand- 
ing orders  of  Parliament  could  not  be  complied  with  ; 
and,  thereupon,  it  became  impossible,  for  the  Company, 
to  take  the  necessary  steps  towards  applying,  to  Parlia- 
menty  for  an  Act  to  authorize  their  undertaking ;  and, 
in  consequence  thereof,  the  Company  had  become  wholly 
abortive  and  the  undertaking  had  been  abandoned,  and 
the  Company  had  ceased  to  carry  on  any  business  what- 
ever :  that  expenses  to  a  considerable  amount,  had  been 
incurred  in  and  about  the  matters  aforesaid ;  and  various 
sums  of  money  had  been  contributed,  by  the  petitioner 
and  various  other  members  of  the  Company,  towards  the 
discharge  of  the  debts  and  liabilities  thereof;  but  the 
amount  so  contributed,  was  wholly  insufficient  to  dis- 
charge  such  debts  and  liabilities ;  and  that  there  were 
many  outstanding  debts  and  liabilities  of  the  Company  to 
a  considerable  amount,  in  respect  of  which  the  jielitionery 
w  any  other  coatributo/y^  was  liable  to  be  sued  by  the 
creditors  of  the  Company.    The  petition  prayed  that  the 
Company  might  be  abisolutely  dissolved  and  wound  up ; 
and  for  a  reference,  to  the  Master,  to  wind  it  up,  or  to 
make  preliminary  inquiries  as  to  the  propriety,  necessity 
or  expediency  of  dissolving  it  and  winding  it  up. 

The  Honourable  Henry  William  Wilson  made  an 
affidavit,  in  opposition  to  the  petition,  by  which  he 
deposed  that,  in  the  year  1845,  he  was  induced,  by 
Joseph  Green  James,  a  solicitor  residing  at  Walsall,  to 
allow  his  name  to  be  placed  upon  the  provisional  com- 
mittee of  the  railway  company  :  that  the  scheme  became 
abortive  and  was  abandoned,  and  he  had  to  pay  various 
sums  of  money  in  liquidation  of  claims  made  against 
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1850.  hiin,  in  respect  of  the  intended  railway :    that  a  com- 

Ex  PARTE       ™>tte^  ^^as  appointed  to  investigate  the  affairs  of  the 
James.  Company,  and  to  discharge  such  liabilities  as  might  be 

found  justly  due:  that,  in  common  with  some  other 
members  of  the  provisional  committee,  he  paid  761.  lOs., 
as  his  share,  towards  the  liquidation  of  such  expenses ; 
and  he  believed  that  the  amount  so  received  by  the  com- 
mittee, was  properly  applied  in  discharging  the  liabilities 
of  the  Company :  that  this  took  place  so  far  back  as  the 
year  1846,  since  which  time  he  had  fuid  no  claims^  what' 
every  made  upon  him  in  respect  of  the  railway^  save  by 
Joseph  Green  James  himself,  who  brought  an  action 
against  him  for  the  recovery  of  his  bill  of  costs  amount- 
ing to  2106/.  4fS.  Icf.,  put  him  to  great  expense  in  pre- 
paring to  oppose  the  same,  and,  on  the  trial  of  the  cause, 
without  any  previous  intimation  whatever,  abandoned  his 
claim  for  his  bill  of  costs,  and  confined  his  demand  to  the 
sum  of  616/.,  as  a  payment  made  to  the  engineer  of  the 
Company  :  that  the  deponent  obtained  a  verdict  against 
Joseph  Green  James^  but  the  taxed  costs  of  the  action 
were  not  yet  paid,  owing  to  the  alleged  poverty  of 
Joseph  Green  James:  that,  in  addition  to  the  taxed 
costs,  the  deponent  had  incurred  heavy  expenses  through 
the  conduct  of  Joseph  Green  JameSy  and  he  considered 
that  the  petition  was  but  another  scheme  for  extorting 
more  money  from  him  and  others :  that  the  petitioner 
was  brother  to  Joseph  Oreen  James :  that  the  deponerU 
was  not  aware  that  there  was  a  single  bona  fide  claim  out- 
standing  against  the  Company ^  the  committee,  appointed 
to  investigate  the  afiairs  of  the  Company,  having  invited 
all  persons  having  claims,  to  send  them  in,  and  all  claims 
so  sent  in  having  been  fully  discharged  by  the  com- 
mittee; and  the  deponent  believed  that  there  was  no 
reason  whatever  for  winding  up  the  afSiirs  of  the  Com- 
pany under  the  provisions  of  the  Winding-up  Acts,  save 
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as  ailbrding  Joseph  Oreen  James  another  opportunity  of  1850. 

attempting  to  recover  his  bill,  or,  in  default,  of  putting       £^  parte 
money  into   his  pocket,  in  the  shape  of  expenses  for         James. 
winding  up  a  Company  wound  up  and  settled  nearly  four 
years  ago. 

Other  affidavits  were  made  in  opposition  to  the  peti- 
tion, from  which  it  appeared  that  Joseph  Green  James 
was  not  only  the  brother,  but  also  the  solicitor  of  the 
petitioner^  in  the  petition :  that,  in  August  1849,  he 
wrote  two  letters  to  Mr.  Wilsons  solicitor,  stating  that 
a  petition  had  been  drawn  and  would  be  presented  on 
the  first  petition-day,  for  winding  up  the  affairs  of  the 
Company,  and  that  he  was  informed  that  he  should  be 
able  to  obtain  the  whole  amount  paid  by  him  to  engi- 
neers and   others,   from  the  allottees;    and   that  the 
Winding-up  Act  would  bring  all  to  book.      It  further 
appeared,  from  the  affidavits,  that,   in  October  1845, 
Joseph  Green  James  signed  and  distributed  a  printed 
paper,  by  which  he,  as  solicitor  to  the  railway,  undertook 
and  declared  that  he  would  not  call  upon,  require  or 
expect  any  promoter,  provisional  or  permanent  director, 
or  member  of  the  provisional  committee,  or  then  or 
future  shareholder  of  the  railway,  to  be  or  become,  per- 
sonally or  individually,  liable  or  chargeable  for  any  salary, 
cost,  charge,  matter  or  thing  whatever  that  might  be  or 
had  been  done  by  him  or  by  his  direction  ;  and  that  he 
would  look,  solely  and  entirely,  to  the  funds  of  the  Com- 
pany and  to  the  shares  which  should  be  subscribed  for  or 
contracted  to  be  purchased,  for  payment  of  any  salary, 
cost,  charge  or  account  duly  incurred,  by  him,  for  the 
purposes  of  the  Company. 

The  petitioner  stated,  in  an  affidavit  in  reply,  that  he 
believed  that  there  were  outstanding  liabilities  against 
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1 850.  the  Company  to  the  amount  of  1000/.  and  upwards,  and. 

Ex  PARTE  amongst  them,  78/.  due  to  the  parliamentary  agent  to 
Jambs.  the  Company :  20/.  due  to  certain  printers  for  printing 
prospectuses  for  the  Company ;  and  divers  sums  amount- 
ing, in  the  whole,  to  70/.  and  upwards  for  advertising 
and  goods  sold  and  delivered  to  the  Company.  Another 
affidavit  in  reply,  was  made  by  Joseph  Green  James^ 
stating  that  he  had  examined  the  books  of  the  Com- 
pany, and  that  he  did  not  find  tliat  Mr.  Wilson  ever 
applied  for  or  had  any  shares  in  the  Company  allotted 
to  him. 

The  petition  now  came  on  to  bo  heard. 

Mr.  Rolt  and  Mr.  W.  Morris^  in  support  of  it,  said 
that  an  amount  of  liabilities  outstanding  against  the 
Company,  was  sworn  to,  and  that  the  petitioner  was 
liable  to  be  sued  in  respect  of  some  of  them,  and, 
therefore,  he  was  entitled  to  the  usual  order  for  winding 
up  the  affairs  of  the  Company.  And  they  objected  to 
Mr.  Wilson  being  heard  in  opposition  to  the  petition, 
because  he  was  not  a  contributory  to  the  Company,  nor 
had  he  been  served  with  the  petition,  but  appeared  upon 
it,  in  consequence  of  its  having  been  advertised,  in  the 
^  London  Gazette^  pursuant  to  the  tenth  section  of  the 

Winding-up  Act  of  1848,  11  &  12  Vict.  c.  45.  They 
cited  Roberts\^  case  (a),  Besley's  case  (6),  Ex  parte 
Cooke  (c)^  and  Ex  parte  Holinsworth  (rf). 

Mr.  Malins  and  Mr.  De  Gex^  for  Mr.  Wilson^  said 
that  the  petition  was,  in  fact,  the  petition  of  Joseph 

{a)  2  Hall  &  Twells,  391,  (c)    3  De   Gex   &   Smale, 

and  2  Macn.  &  Gord.  192.  148. 

(A)  2  Hall  &  Twells,  375,  [d)  Ibid,  7. 
and  2  Macn.  &  Gord.  176. 
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Green.  Jame^^  and  the  object  of  it  was  to  obtain,  from  1 850. 

the  members  of  the  Company,  the  payment  of  certain  j.^  parte 
debts  for  which  he  was  liable  and  against  which  he  had  James. 
indenmified  them  by  his  guarantee  :  that  the  petitioner 
did  not  allege  that  any  action  or  suit  had  been  commenced 
or  was  intended  to  be  commenced  against  him  ;  and, 
indeed,  that  no  liabilities  whatever  existed  against  the 
Company :  but  all  the  just  demands  against  it  had 
been  liquidated  by  the  payments  made  by  Mr.  WiUon 
and  others:  that  those  payments  were  made  for  the 
sake  of  peace,  and  were  not  an  admission  of  liability  on 
their  parts :  that,  in  the  present  uncertain  state  of  the 
law  on  the  subject,  Mr.  WxUon  might  be  held  to  be  a 
contributory  in  the  Ma&ter*$  office ;  and,  therefore,  he 
was  entitled  to  appear  and  oppose  the  petition :  Ex 
parte  Pocock  (c),  Ex  parte  Murrell  (/). 

Mr.  Morris^  in  reply,  said  that  there  might  be  de- 
mands against  the  Company,  to  which  the  guarantee 
did  not  extend,  and  that  there  might  be  persons  liable 
to  the  demands  to  which  it  did  extend. 

The  Vicb-Chancbllor  : 

I  think  that  this  is  a  case  in  which  I  ought  not  to 
make  any  order. 

If  the  matter  were  res  Integra  and  I  were  not  bound 
by  any  authority,  I  should  not,  as  at  present  advised, 
make  any  order  in  any  case  where  a  body  of  persons 
have  associated  themselves  together  to  form  a  Company 
which,  ultimately,  turns  out  to  be  abortive  ;  and,  speak- 
ing with  all  due  deference,  I  think  the  extent  of  evil 
which  orders  in  such  cases  have  produced,  has  not  yet 

(e)  I  DeGex&Smale,  731. 
(/)  3  De  Gex  &  Smale,  4. 
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1850.  been  fully  considered.     What  is  here  called  a  Company, 

Ex  PARTE  ^  ^^®  ^^^y  ^'  promoters  of  the  Company.  The  trans- 
James.  actions  of  such  a  body  of  persons,  are  not  entire  as  in 
the  case  of  a  partnership,  but  rather  a  series  of  trans- 
actions afiPecting  only  the  parties  severally  acting  therein, 
and  for  which  the  members  of  the  body  are,  so  to  say, 
liable  piecemeal.  It  does  not  follow,  because  a  number 
of  persons  associate  to  form  a  Company,  that  all  of  them 
are  liable  to  contribute :  the  very  contrary  has  been 
decided  in  a  Court  of  law.  The  members  of  such  a  body 
are  not  partners,  nor  are  they  agents  for  each  other, 
with  respect  to  all  matters  properly  done  for  the  forma- 
tion of  the  Company.  Each,  in  law,  is  liable  for  those 
acts  which  he  has  expressly  or  impliedly  authorized. 
Therefore  it  may  be  that  A.^  B.  and  C  are  liable  to  the 
engineer ;  Z).,  E.  and  F,^  to  the  parliamentary  agent ; 
G.  and  H.^  to  the  advertising  agent ;  and  so  on.  The 
difficulties  will  be  endless  in  doing  justice  to  all  parties, 
when  you  come  to  make  the  necessary  calls  to  liquidate 
the  debts  in  those  cases  in  which  orders  of  reference 
have  been  made.  It  is,  however,  now  too  late  to  contend 
that  these  associations  for  the  formation  of  a  Company, 
are  not  within  the  terms  of  the  Winding-up  Acts.  But, 
though  they  have  been  decided  to  be  within  the  principle 
of  the  Winding-up  Acts,  yet  I  must  say,  when  a  case  is 
presented  which  you  are  asked  to  bring  within  the  opera- 
tion of  the  Acts,  it  is  a  matter  of  discretion  to  pronounce 
the  order  of  reference,  or  not :  and,  where  that  discre- 
tion is  to  be  exercised,  the  inconvenience  to  arise  out  of 
such  a  reference  is  a  circumstance  not  to  be  disregarded. 
I  do  not  set  up  my  judgment  against  the  decisions 
which  have  been  already  pronounced.  I  concur,  entirely, 
in  the  observations  that  have  been  made  by  Vtce- Chan- 
cellor Knight  JBruce^  on  whose  experience  I  am  most 
happy  to  rely,  that  orders,  heretofore,  have  been,  per- 
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liaps,  too  hastily  made ;  and  that  the  Court  is  bound  to  1850. 


whether  it  is  expedient  that  such  orders  should  be       ^^  parts 
frranted  before  they  are  made.  James. 

Now,  looking  at  the  circumstances  of  this  case  with 
this  feeling  in  my  mind,: I  cannot  help  seeing  that  it 
is  one  in  which  the  order  ought  not  to  be  made.  If  I 
were  to  make  the  order,  it  would  lead  to  great  expense 
and  litigation,  and  no  man  can  tell  where  it  would  end. 

What  is  this  case !  The  Petitioner  is  clearly  acting 
to  favour  his  brother,  the  solicitor  to  the  Company.  On 
the  formation  of  the  scheme,  the  solicitor  said  ;  ''  Gen- 
tlemen, form  yourselves  into  a  provisional  committee, 
and  I  will  not  hold  you  personally  liable  for  my  costs 
and  expenses ;  but  I  will  look  to  the  funds  to  arise  from 
sabscriptions.^  Relying  on  that  undertaking,  parties 
came  forward  and  concurred  in  acts  which,  but  for  that 
indemnity,  they  would  not  have  concurred  in.  All  that 
the  Petitioner  has  shown  as  a  foundation  for  the  peti- 
tion, is  that  he  was,  formerly,  on  the  provisional  com- 
mittee. That,  however,  as  Mr.  Malins  contended,  is 
not  sufficient  to  make  him  liable  as  a  contributory ;  and 
it  does  not  appear,  from  the  petition,  that  he  acted,  in 
other  respects,  so  as  to  make  himself  liable  for  anything. 
It  is  very  true,  that,  two  or  three  months  after  the 
scheme  had  proved  abortive,  the  Respondent  and  others, 
who  termed  themselves  members  of  the  committee,  went 
to  a  meeting,  and  subscribed  a  certain  sum  per  head, 
causa  pads^  being  told  that  there  their  liability  would 
end.  But  I  am  of  opinion  that  that  act  cannot  be  held, 
in  a  court  of  justice,  to  amount  to  an  admission  of  lia- 
bility by  those  parties.  All  that  can  be  inferred  from 
it,  is  that  the  parties  imagined,  at  the  time,  that  they 
were  open  to  attack  by  suit,  and  that  it  was  better 

Vol.  I.     N.  S.  m 
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1850.  to  pay  down  a  certain  sum,  than  to  be  kept  in  trouble. 

Ex  PARTE  '^^^  allegation  too  is  that  all  this  happened  some  four  or 
James.  five  years  since.  The  Petitioner  says  that  the  liabilities 
of  the  association  amount  to  1000/.  This,  however,  is 
made  out  only  to  the  extent  of  168/.,  exclusive  of  his 
brother''s  costs  and  expenses:  and,  in  this  168/.,  are 
included  certain  items  of  charge  in  respect  of  parlia- 
mentary agency  and  advertising,  which  are,  in  effect, 
costs  incurred  by  the  solicitor  who  employed  the  parties, 
and  are  costs  covered  by  the  guarantee.  The  soli- 
citor, after  having  failed  in  an  action  for  his  costs, 
threatened,  in  August  1849,  to  bring  the  whole  matter 
into  the  Master's  office :  and  now  this  petition  is  pre- 
sented, by  his  brother,  upon  a  loose  allegation  of  lia- 
bility to  outstanding  debts.  Under  all  the  circum- 
stances of  the  case,  the  petition  appears  to  me  to  be 
without  foundation ;  and  it  must,  therefore,  be  dis- 
missed with  costs. 

Mr.  Morris, — As  the  Respondent  has  not  been  served 
with  the  petition,  but  has  appeared  voluntarily,  and 
as  he  cannot  be  held  to  be  a  contributory  because 
he  was  only  a  provisional  committeeman,  he  has  no 
right  to  appear,  or,  at  all  events,  ought  not  to  have 
his  costs ;  and  Vice- Chancellor  Knight  Bruce  has  never 
given  costs  in  a  similar  case. 

Mr.  De  Gex. — In  the  present  uncertain  state  of  the 
authorities,  the  Respondent  might  have  been  placed  on 
the  list  of  contributories ;  which  would  have  occasioned 
him  both  trouble  and  expense;  and  therefore  he  was 
quite  justified  in  appearing  and  opposing  the  petition, 
although  he  has  not  been  served  with  it. 

The    Vice- Chancellor, — If    Vice- Chancellor    Knight 


/ 
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Jimce  IS  not  in  the  habit  of  giving  costs  in  a  case  like  1850. 

the  present,  I  cannot  go  along  with  him.  y^x  parte 

James. 
In  an  administration  suit,  where  the  language  of  the 
vill  is  ambiguous,  the  costs  of  the  suit  are  always 
ordered  to  be  paid  out  of  the  estate,  because  the  costs 
were  occasioned  by  the  testator.  Here,  who  occasioned 
the  costs!  Why  the  Petitioner:  and,  as  I  am  of  opi- 
nion that  the  petition  was  presented  without  sufficient 
ground,  I  think  that  he  must  pay  the  costs  of  having 
placed  himself  in  a  situation  in  which  he  does  not 
succeed. 

Petition  dismissed  with  costs. 
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1850: 

7th  December : 

and 

1851  : 

11th  January. 

^ . ' 

Production  of 

documents. 

Privileged 

communications. 


A.  purchased 
an  advowson  in 
June  ]845y  and. 


HAWKINS  V.  GATHERCOLE. 

In  June  1845,  the  Defendant  Oathercole  purchased 
the  advowson  of  Chatteris  Nuns ;  and,  in  August  follow- 
ing, mortgaged  it  to  the  Plaintiff,  for  24,500/.  O.  S. 
Doddy  a  Co-defendant,  was  Gathercoles  solicitor  in  both 
those  transactions ;  and  he  was  also  the  Plaintiff's  soli- 
citor in  the  mortgage. 

The  bill,  which  was  filed  in  January  1850,  alleged  that 
in  August  follow-  the  mortgage  was  an  insufficient  security  for  the  24,500/. ; 
ing,  mort^ed  ^^d  that  Oathercole  and  Dodd,  combining  and  colluding 
1850  B,  filed  a  ^^^^  ^*^^  other,  misrepresented  the  value  of  the  ad  vow- 
bill,  against  A,     son  and  induced  the  Plaintiff  to  lend  his  money  upon 

and  the  solicit-     ^j^^  security  of  it,  although  they  well  knew  that  it  was  an 

or  employed  by    ^  .  ©         ^ 

him  in  the  pur-    insufficient  security.     The  bill  charged  that  the  Defend- 

chase  and  the  ants  had,  in  their  possession,  divers  letters  and  other 
sale^the  ad-  Papers  and  writings  referring  to  and  showing  the  truth 
vowson,  alleging  of  the  matters  therein  stated  and  charged,  or  some  of 
that  the  mort-      ^hem.     It  prayed  for  an  account  of  what  was  due  on  the 

mortgage ;  that  the  advowson  might  be  sold,  and  the 
proceeds  paid,  to  the  Plaintiff,  in  part  satisfaction  of  his 
debt,  and  that  the  balance  might  be  paid,  to  him,  by 
Oathercole  and  Dodd^  together  with  the  costs  of  the 
suit. 


gage  was  an  m- 
sufficient  secu- 
rity ;  and  that 
he  was  induced 
to  lend  his  mo- 
ney upon  it,  by 
misrepresenta- 
tions made  to 


him«  by  A  and 

his  solicitor,  as  to  the  value  of  the  advowson.  A.,  in  his  answer,  de- 
nied the  alleged  fraud ;  but  admitted  that  he  had  in  his  possession 
letters  which  had  passed,  between  him  and  his  solicitor,  in  reference 
to  the  purchase  and  the  mortgage,  and  added  that  they  were  confiden- 
tial communications  made  to  him  by  his  solicitor  in  that  character, 
and  therefore,  were  privileged ;  but  he  did  not  state  that  any  of  them 
contained  legal  advice  or  opinions,  or  were  written  post  litem  motam. 
The  Court  ordered  him  to  produce  all  the  letters. 
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GathercoU  said,  in  his  answer,  that  various  communi-  1850. 

cations  in  writing  had  passed,  between  him  and  Dodd^       Hawkins 
in  relation  to  procuring  an  advance  of  money  upon  the  v. 

security  of  the  advowson,  and,  particularly,  in  respect  to  Ctathercole. 
the  mortgage  transaction  between  him  and  the  Plaintiff, 
in  respect  to  obtaining  an  advance  from  the  Plaintiff,  or 
as  to  the  nature  or  value  of  the  said  security,  or  of  some 
other  nature  relative  to  the  matters  in  the  bill  con- 
tained ;  but  he  denied  that  it  would  appear,  from  such 
communications,  that  he  and  Dodd^  or  either  of  them, 
were  aware  of  the  inadequacy  or  insufficiency  of  the 
security,  or  that  the  fraud  practised,  by  them,  upon  the 
Plaintiff,  would  thereby  appear,  because  no  such  fraud 
was  ever  practised :  that  he  had,  in  the  first  schedule 
thereto,  set  forth  a  list  of  the  letters  which  had  passed, 
between  him  and  Doddy  in  reference  to  the  purchase  of 
the  advowson  and  the  subsequent  mortgage  thereof  to 
the  Plaintiff,  which  were  then  in  his  possession  or  power : 
thiU  all  the  said  letters  were  confidential  communications 
made  to  him^  by  Dodd,  in  his  character  as  his  solicitor ; 
and  he  submitted  that  the  said  letters  were  privileged 
communications^  and  that  he  ought  not  to  be  called  upon 
or  required,  by  the  Plaintiff,  to  produce  the  same. 

Mr.  Bethell  and  Mr.  Sidney  Smithy  for  the  Plaintiff, 
now  moved  for  the  production  of  the  letters,  which  they 
said  related  to  the  Plaintiff^s  title,  or,  at  all  events,  to  a 
title  which  was  common  to  him  and  the  Defendant,  and 
that  they  were  not  communications  made  with  regard  to 
or  in  contemplation  of  any  dispute  between  them. 

Mr.  Roxburgh^  for  Oathercole,  said  that  the  letters 
were  sworn  to  have  passed  between  Dodd  and  Gather- 
cole,  in  the  character  of  solicitor  and  client ;  and  that 
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1850.  Herring  v.  Chbery  (a)  decided  that  all  communications 

Hawkins  which  took  place  between  persons  in  those  characters, 

V.  were  privileged,  although  they  did  not  relate  to  litiga- 

Gathercolk.  i-Jqjj  contemplated  or  commenced. 


Mr.  Bethelly  in  reply,  said  that  Herring  v.  Clobery 
had  been  cited  without  regard  to  the  facts  of  the  case  ; 
that,  there,  the  Plaintiff  sought  to  impeach  the  title  of 
the  Defendants ;  and,  as  no  one  could  be  compelled  to 
produce  his  title,  so  no  one  could  be  compelled  to  fur- 
nish evidence,  to  attack  his  title,  out  of  communications 
between  him  and  his  solicitor  in  relation  to  that  title ; 
but,  in  the  present  case,  no  attempt  was  made  to 
impeach  GathercoWs  title ;  that  the  Plaintiff  had  be- 
come the  owner  of  the  property  which  Oathercole  had 
purchased ;  and  his  title  was  the  Plaintiff's  title,  and  the 
communications  which  he  was  called  upon  to  produce, 
related  to  that  title. 


1851: 
11th  January. 


The  VlCft-CHANCELLOR  : 

The  bill,  in  this  case,  was  filed  by  a  gentleman  named 
Hawkins^  against  the  Rev.  M,  A,  Oathercole^  and  O. 
R.  Doddy  a  solicitor,  and  certain  other  persons,  for  the 
sale  of  the  advowson  of  Chatteris  Nuns^  which  Gather- 
cole  purchased  in  June  1845,  and  mortgaged,  shortly 
afterwards,  to  the  Plaintiff.  The  bill  charges  Dodd 
with  having,  in  collusion  with  Gather colcy  represented 
the  advowson  to  be  of  greater  value  than  it  really  was, 
and,  thereby,  induced  the  Plaintiff  to  lend  his  money 
upon  an  insufficient  security  :  and  it  seeks  to  make^Ga- 
thercole  answerable  for  the  deficiency,  and  answerable, 
jointly  with  Doddy  for  the  costs  of  the  suit.     Dodd  was 


(a)  1  Phill.  91. 
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Mr.  Gathercoles  solicitor  in  the  purchase  as  well  as  in 
the  mortgage,  and,  of  course,  much  correspondence  must 
have  passed  between  them  during  and  relative  to  those 
transactions :  and  Gathercole^  being  called  upon,  by  the 
bill,  to  produce  documents  in  his  possession  relating  to 
the  matters  contained  therein,  says,  in  his  answer,  that 
he  has  set  forth,  in  the  first  schedule  thereto,  a  list  of 
the  letters  in  his  possession,  which  passed,  between  him 
and  Doddf  in  reference  to  the  purchase  of  the  advowson 
and  the  subsequent  mortgage  of  it  to  the  Plaintiff;  and 
adds  that  all  those  letters  were  confidential  communica- 
tions made,  to  him,  by  Dodd,  in  his  character  as  his 
solicitor ;  and  he  submits  that  they  are  privileged  com- 
munications, and  that  he  ought  not  to  be  called  upon,  by 
the  Plaintiff,  to  produce  the  same. 


1850. 

* ^ 

Hawkins 

V. 

Gathercolk. 


I  think  that,  in  this  case,  I  am  relieved  from  the 
necessity  of  entering,  at  any  length,  into  the  question 
whether  these  documents  ought  to  be  produced  or  not ; 
for  it  seems  to  me  that  this  is  the  very  point  decided,  by 
Vtce-Chancellor  Wiyram^  in  Lord  Walsingham  v.  Good- 
ricke(a).  What  took  place,  there,  was  that  negotia- 
tions were  commenced,  in  1841,  between  persons  pro- 
fessing to  be  the  agents  of  the  parties,  for  the  sale  of  an 
estate,  belonging  to  Sir  Harry  Goodricke,  to  Lord  TFa/- 
tingham.  Those  negotiations  were  continued  until  Janu- 
ary 1842,  when  the  price  was  settled  so  far  as  the 
persons  professing  to  act  as  agents,  could  settle  it ;  and 
instructions  were  given  by  Lord  Walsingharns  agents, 
to  Messrs.  Boodle  and  Co.^  who,  I  presume,  were  his 
Lordship'^s  solicitors,  to  prepare  an  agreement  for  the 
signature  of  the  parties.  The  draft  of  an  agreement 
was  prepared  accordingly,  by  Messrs.  Boodle :  and  they 


(b)  3  Hare,  122. 
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1850. 

y . / 

Havtkins 

V. 

Gathercolb. 


handed  it  to  Sir  Harry^  who  placed  it  in  the  hands  of 
his  solicitor,  Mr.  Murray ;  and  Murray  laid  the  ab- 
stracts of  title  before  Counsel,  with  a  view  to  the  intro- 
duction of  such  special  conditions  into  the  agreementi  as 
the  circumstances  of  the  title  might  require.  On  the 
17th  of  October  1842,  Mr.  Murray  infonned  Messrs. 
Boodle,  that  Sir  H,  Goodricke  did*not  intend  to  sell  the 
estate,  and  that  he  was  directed  to  take  no  further  steps 
in  the  matter.  Upon  which  Lord  Walsingham  wrote  to 
Sir  H.  Ooodrickcy  and  intimated  that  he  should  use 
every  means  in  his  power  to  enforce  the  contract ;  and, 
in  January  1843,  he  filed  a  bill  for  that  purpose.  Sir 
H,  Ooodricke  set  forth,  in  a  schedule  to  his  answer,  a 
list  of  the  letters  in  his  possession,  relating  to  the  mat- 
ters mentioned  in  the  bill ;  but  said  that  they  were 
written  to  him  by  Murray  as  his  solicitor  and  confiden- 
tial adviser,  and  insisted  that  he  was  not  bound  to 
produce  them.  On  the  coming  in  of  the  answer,  the 
Plaintiff  moved  for  the  production  of  the  letters,  men- 

s 

tioned  in  the  schedule,  which  had  passed  between  Sir  H. 
Goodricke  and  Mr.  Murray  in  and  prior  to  the  month 
of  July  1842;  which  was  prior  to  the  time  when  the 
dispute  between  the  parties  arose.  And  Vice-Chan- 
cellor  Wigram  ordered  the  production  of  all  those  letters, 
except  such  of  them  as  Sir  H.  should  state,  by  affidavit, 
to  contain  legal  advice  or  opinions.  In  this  case,  it  is 
not  alleged  that  any  of  the  letters  specified  in  the 
schedule,  were  written  after  the  dispute  between  Haw- 
kins and  Gathercole  arose,  nor  is  it  alleged  that  any  of 
them  contain  legal  advice  or  opinions ;  and,  therefore, 
I  shall  make  a  general  order  for  the  production  of  them. 
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and 
1851 


GOOD  ALL  V.  LITTLE.  1850 

7th  December : 

1  HE  bill  was  filed  by  two  persons  residing  in  the  island 

of  Teneriffe^  who  sued  as  the  syndics  or  assignees  of  1 1th  January. 

Pculey^  Little  and  Co.,  a  firm  in  that  island,  for  an  " 

account  of  consignments  and  remittances  made,  by  the  Privileged 

firm,  to  WiUiam  Little^  one  of  the  members  of  it  who  Production  of 

resided  in  London.     The   bill  alleged,   amongst  other  doeumente. 
things,  that,  in  1848^  the  firm  was  duly  declared  bankrupt 

'■'Kg  flnswer 

according  to  the  law  of  Teneriffe,  and  the  Plaintiflb  ^^  ^^^^' 
were  duly  appointed  syndics  or  assignees  of  the  estate  the  title  of  the 

and  effects  of  the  firm ;  and  that,  by  virtue  of  such  jl^ntiffs,  set 

forth  a  schedule 
appointment,  all  the  estate  and  effects  of  the  firm  were  of  documents  in 

Tested  in  the  Plaintiflb,  for  the  benefit  of  the  creditors  the  possession  of 
of  the  firm :  that  William  Little  had  received  4566/.  on  ^ujgu  u  admit-' 
account  of  the  firm,  by  means  of  the  consignments  and  ted  related  to 

remittances ;  and  that  he  pretended  that  4600/.,  part  of  ^®  matters 

,  ....  mentioned  u 

that  sum,  had  been  attached,  in  a  suit  instituted  in  the  the  bill  -  but  it 

Court   of  the    Lord  Mayor  of  London  by  Archibald  denied  that,  by 

those  docu- 
ments, the  truth  of  such  matters  would  appear  to  be  otherwise  than 
as  stated  in  the  answer;  and  it  submitted  that  the  Defendants 
ought  not  to  be  ordered  to  produce  the  documents,  and,  in  addition, 
that  certain  of  the  letters  mentioned  in  the  schedule,  ought  not  to 
be  produced  in  this  or  any  other  suit,  inasmuch  as  they  were  written 
eitner  pending  or  in  contemplation  of  the  litigation  in  this  sait,  and 
with  reference  to  the  matters  in  this  suit  brought  into  controversy, 
and  were  written  to  one  of  the  Defendants  from  his  solicitor,  or  from 
an  attorney  who  had  been  employed  by  him  in  a  suit  instituted  by 
him  in  the  Lord  Mayor's  Court,  to  which  the  bill  related,  to  the 
solicitors  of  that  Defendant,  or  from  one  of  the  Defendants  to  another 
of  them,  for  the  purpose  of  being  communicated  to  the  solicitor  of 
the  latter,  with  a  view  to  his  defence  in  this  litigation. 

Held  that  such  of  the  first  class  of  letters  as  were  written  to  the 
Defendants  bv  their  solicitors,  in  that  character  merely,  were  pri- 
vileged, but  that  all  the  other  documents  and  letters  ought  to  be 
proauced. 
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^ . ' 

Good ALL 

V. 

Little. 


Little^  the  executor  of  Archibald  Little  deceased^  for  a 
debt  due,  from  Pasley,  Little  and  Co,^  to  the  deceased'^s 
estate. 

The  bill  charged  that  the  suit  in  the  Lord  Mayor's 
Court,  was  instituted,  not  bond  fide,  but  in  collusion 
with  William  Little^  and  to  enable  him  to  retain,  in  his 
hands,  the  balance  due,  from  him,  to  the  bankrupt  firm ; 
and  that  no  debt  was  due,  from  that  firm,  to  the  estate 
of  Archibald  Little^  deceased,  but,  on  the  contrary,  the 
estate  of  Archibald  Little^  deceased^  was  indebted,  to 
the  firm,  to  a  considerable  amount  in  respect  of  deal- 
ings and  transactions  between  him  and  the  firm  in 
his  lifetime.  The  bill  further  charged  that  divers 
letters  had  been  written,  by  or  on  the  part  of  Pasley 
and  Co.  to  William  Little^  and  by  him  to  the  firm, 
and  that  he  and  his  Co-defendant  Archibald  Little 
had,  in  their  custody  or  power,  divers  books  of  ac- 
count, letters  and  other  documents  and  writings,  re- 
lating to  the  matters  aforesaid  or  some  of  them,  or 
by  which,  if  produced,  the  truth  thereof  would  ap- 
pear. 


The  answer  stated  that,  according  to  the  law  of  Tene- 
riffe^  no  firm  of  merchants  were  to  be  considered  as 
entitled  to  the  privileges  of  merchants,  unless  they  had 
registered  the  partnership-deed  of  their  firm,  showing 
the  names  of  the  partners,  the  term  of  the  partnership 
and  the  capital  of  the  firm ;  that,  according  to  that  law, 
no  person  who  was  not  entitled  to  the  privilege  and 
quality  of  a  merchant,  could  make  himself  or  be  declared 
a  bankrupt ;  that  no  deed  of  partnership  was  ever  regis- 
tered by  Pasley  and  Co. ;  that  that  firm  was  not,  at  the 
time  mentioned  in  the  bill  or  at  any  other  time,  duly 
declared  bankrupt;  that,  by  the  same  law,  no  person 
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could  be  or  be  appointed  a  syndic  or  assignee  of  the 
estate  of  a  bankrupt,  unless  such  person  was,  himself, 
both  a  merchant  duly  registered  and  abo  a  creditor  of 
the  bankrupt;  that  the  Plaintiffs  were  not  registered 
merchants  according  to  the  law  of  Teneriffe,  and  they 
had  not  been  nor  could  they  be  duly  appointed  syndics  or 
assignees  of  the  estate  and  effects  of  Pasley  and  Co.,  or 
of  any  bankrupt  merchant  or  firm,  nor  were  the  estate  and 
effects^  rights  and  credits  o/*  Pasley  and  Co.  vested  in 
them,  in  any  manner ;  nor  was  the  4566/.  or  any  other 
sum,  due  to  them  from  William  Little.  The  answer 
then  gave  a  detailed  account  of  the  proceedings  in  the 
Lord  Mayor^s  Court,  and  averred  that  those  proceedings 
were  instituted,  bond  fide  and  not  in  collusion  with 
William  Little  or  to  enable  him  to  retain,  in  his  hands, 
the  balance  due,  from  him,  to  Pasley  and  Co.  It  admit- 
ted that  the  defendants  had,  in  their  possession,  the 
particulars  mentioned  in  the  second  schedule,  and  that 
such  particulars  related  to  the  matters  mentioned  in  the 
bill;  but  it  denied  that^  by  those  particulars  or  any  of 
them,  the  truth  of  the  matters  stated  and  charged  in 
the  bill^  or  any  of  them,  would  appear  to  be  otherwise 
than  as  the  Defendants  had  stated  in  their  answer.  It 
denied,  also,  the  title  of  the  Plaintiffs  to  institute  this 
suit ;  and  submitted  that  the  Defendants  ought  not  to 
be  ordered  to  produce  the  said  particulars  or  any  of 
them ;  and,  in  addition,  that  the  letters  mentioned  in 
the  second  part  of  the  second  schedule,  ought  not  to  be 
produced  in  this  or  any  other  suit,  inasmuch  as  they 
were  all  letters  written  either  pending  or  in  contemplation 
of  the  litigation  in  this  suit,  and  with  reference  to  the 
matters  in  this  suit  brought  into  controversy ;  and 
were  all  letters  written  either  to  t/ie  Defendant  William 
Little  from  his  solicitors^  or  from  Mr.  Ashley,  as  the 
attorney  of  the  Defendant  Archibald  Little  in  the  suit  in 


1850. 


GOODALL 

r. 
Little. 
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Little. 


the  Lord  Mayor  $  Court,  to  Messrs,  Oliverson  and  Co., 
as  the  solicitors  o/*  Archibald  Little,  or  from  the  Defendant 
James  Little,  (who  was  another  member  of  the  firm  of 
Pasley  and  Co,y  and  carried  on  the  business  of  the  firm 
in  Teneriffe)  to  the  Defrndant  William  Little,  for  the 
purpose  of  being  communicated  to  the  solicitors  of  William 
Little,  with  a  view  to  Willliam  Little's  defence  in  this 
litigation. 


A  motion  was  now  made,  on  behalf  of  the  Plaintiflh, 
for  the  production  of  all  the  documents  mentioned  in  the 
schedule,  except  the  letters  dated  and  written  after  the 
filing  of  the  bill. 


Mr.  Bethell  and  Mr.  Dickinson^  in  support  of  the 
motion,  said  that  though  the  Defendants  had  denied  the 
title  of  the  Plaintifis,  and  had  denied  also  that,  by  the 
documents  mentioned  in  the  schedule  to  their  answer, 
the  truth  of  the  matters  stated  and  charged  in  the  Ull, 
would  appear  to  be  otherwise  than  as  they  had  stated  in 
their  answer  (which  was  taking  upon  themselves  to  swear 
as  to  the  judicial  construction  which  would  be  put  on  the 
documents),  yet  that,  as  they  had  admitted  that  the 
documents  related  to  the  matters  mentioned  in  the  bill, 
they  had  admitted  the  relevancy  of  them ;  and,  there- 
fore, the  Plaintifls  were  entitled  to  see  them ;  for  a 
Plaintiff  was  entitled  to  see  all  the  documents  in  the 
possession  of  a  Defendant,  which  might  tend  to  make 
out  his  title,  and  the  Court,  and  not  the  Defendants, 
was  to  determine  as  to  the  effect  of  them.  With  re- 
spect to  the  letters  mentioned  in  the  second  part  of  the 
schedule,  they  observed  that  letters  passing  betweeji  a 
party  and  his  attorney  or  solicitor,  were  not  privil^ed, 
unless  they  were  written  for  the  purpose  of  obtaining 
professional  advice  and  assistance;    but  none   of  the 
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letters  in  question,  were  alleged  to  have  been  written 
for  that  purpose ;  and  that  letters  written  by  one 
Defendant  to  another,  were  not  privileged,  although  they 
might  have  been  written  for  the  purpose  of  being  com- 
municated to  the  solicitor  of  the  other,  and  with  a  view 
to  his  defence  in  the  suit. 


1850. 


They  relied  on  Edwards  v.  Jones  (a),  and  referred  to 
The  Marquis  of  Bute  v.  The  Olamorganshire  Canal 
Company  (b)^  Herring  v.  Clobery{c)^  and  Wigram  on 
Discovery,  third  edit.  p.  233 ;  and  submitted  that  they 
were  entitled  to  see  all  the  documents  mentioned  in  the 
second  schedule,  except  the  letters  dated  after  the  filing 
of  the  bill. 

Mr.  Rolt  and  Mr.  Cairns^  for  the  Defendants,  said 
that  the  answer  denied  the  title  of  the  Plaintiflb  as  stated 
in  the  bill,  and  also  that  the  documents  mentioned  in 
the  schedule,  would  prove  it ;  Adams  v.  Fisher  {d) :  and 
that,  with  respect  to  the  letters  mentioned  in  the  second 
schedule,  the  answer  stated  what,  alone,  would  have 
been  8u£Bicient  to  protect  them ;  namely,  that  the  first 
class  of  them  was  written  either  pending  or  in  contem- 
pktion  of  the  litigation  in  this  suit  and  with  reference 
to  the  matters  in  this  suit  brought  into  controversy, 
either  to  William  Little  from  his  solicitor,  or  from 
Mr.  Ashley^  the  attorney  of  Archibald  Little  in  the  Lord 
Mayor^s  Court,  to  ArchibaltTs  solicitors ;  and  that  the 
second  class  was  written  by  James  Little  to  William^ 
for  the  purpose  of  being  communicated  to  Williams 
solicitors  with  a  view  to  his  defence  in  this  litigation ; 
Lancaster  v.  Evors  («). 


(a)  1  PhiU.  501. 
(6)  Ibid.  681. 
(e)  Ibid.   91. 


(d)  3  Myl.  &  Or.  526. 
(tf)  1  Phill.  349. 
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1851  : 
1 1  th  January. 


Mr.  Bethell  replied. 

The  Vicb-Chancbllor  : 

The  Plaintiffe  filed  this  bill  as  assignees,  in  Teneriffe^ 
of  James  and  William  Little^  who  traded  there,  under 
the  firm  of  Pasley^  Little  and  Co.,  and  who  had,  as  the 
Plaintiff  allege,   become   bankrupt    according  to   the 
laws  there  in  force.    The  Defendants  are  James  and  Wil- 
liam Little^  and  also  Archibald  Little,     The  bill  states 
that  the  firm  in  Teneriffe  was  managed  there  by  James 
Little  ;  and  that  he  consigned  goods  and  remitted  bills 
of  exchange  to  William  Little  in  London^  to  be  realized 
on  account  of  the   Teneriffe  firm :  and  that   William^ 
accordingly,  did  realize  money,  from   such  goods  and 
bills,  to  the  amount  of  4500/.  and  upwards :  but  that, 
in  order  to  prevent  the  Teneriffe  firm,  or  the  Plaintifis 
as  their  assignees,  from  obtaining  that  money,  the  defen- 
dant, Archibald  Little^  in  collusion  with  his  brother, 
William  Little^  instituted  a  fraudulent  suit,  in  the  Court 
of  the  Lord  Mayor  of  London^  in  which  he  caused  the 
money  in  the  hands  of  William,  due  to  the  Teneriffe 
firm,  to  be  attached  for  a  large  debt  alleged  to  be  due, 
to  the  estate  of  his  late  father,  from  that  firm  :  and  the 
object  of  the  present  suit  is  to  obtain  payment  of  the 
money  realized  by  William  Little,  notwithstanding  the 
proceedings  in  the  Lord  Mayor's  Court.    The  Defend- 
ants William  and  Archibald  Little  have  put  in  a  joint 
answer,  in  which  they  wholly  deny  the  Plaintifls'  title  as 
assignees,  and  insist  on  the  proceedings  in   the  Lord 
Mayor's  Court,  as  good  and  valid  proceedings,  instituted 
and  carried  on  without  any  fraud  or  collusion  whatever  : 
and,  in  answer  to  the  usual  interrogatory  as  to  their 
possession  of  papers  and  documents,  they  say  that  they 
have,  in  their  possession,  the  particulars  mentioned  in  the 
second  schedule  to  this  their  answer  annexed,  and  which 
particulars  relate  to  the  matters  in  the  bill  mentioned. 


CASES   IN  CHANCERY. 


161 


but  they  deny  that,  by  the  said  particulars  or  any  of 
them,  the  truth  of  the  matters  in  the  said  bill  stated  and 
charged,  or  any  of  them,  would  appear  to  be  otherwise 
than  as  herein  stated  ;  and  they  submit  that  they  ought 
not  to  be  ordered  to  produce  the  said  particulars  or  any 
of  them  :  and  they  submit,  in  addition,  that  the  letters 
mentioned  in  the  second  part  of  the  said  second  schedule, 
ought  not  to  be  produced  in  this  or  any  other  suit ;  in- 
asmuch as  they  are  all  letters  written  either  pending  or 
in  contemplation  of  the  litigation  in  this  suit,  with  refer- 
ence to  the  matters  in  this  suit  brought  into  controversy, 
and  are  all  letters  written  either  to  this  Defendant, 
William  Little^  from  his  solicitors,  or  from  the  said  Mr. 
Ashley,  as  such  attorney  as  aforesaid,  to  Messrs.  Oliver- 
son  and  Co.  as  solicitors  of  this  other  Defendant  Archi- 
bald Little^  or  from  the  said  James  Little  to  this  Defen- 
dant William  Little^  for  the  purpose  of  being  commu- 
nicated to  the  said  solicitors  of  this  Defendant  William 
Little,  with  a  view  to  the  defence  of  this  Defendant, 
William  Little,  in  this  litigation. 


1850. 


GOODALL 

r. 
Little. 


Mr.  Bethell  moved,  on  this  answer,  for  the  produc- 
tion of  all  the  letters  and  documents  mentioned  in  the 
schedule.  The  motion  was  resisted  on  two  grounds: 
First,  because  the  Plaintii&'  title  was  denied;  and, 
secondly,  because  the  documents  in  question  were  within 
the  ordinary  rule  of  privileged  communications. 


With  respect  to  the  first  objection,  I  am,  clearly,  of 
opinion  it  is  entitled  to  no  weight.  The  Plaintifls  assert  a 
title  which  the  Defendants  deny.  The  Defendants  admit 
that  they  have,  in  their  possession,  documents  relating 
to  the  matters  in  the  bill  mentioned.  Some  of  the 
matters  in  the  bill  mentioned,  are  the  facts  from  which 
the  Plaintiff  show,  or  allege  they  show  a  title.     The  do- 
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cuments  in  question  relate,  or,'  for  anything  that  appears 
in  the  answer,  may  relate  to  those  very  facts.  .  The 
Defendants,  it  is  true,  say  that  the  documents  would 
not  show  the  facts  to  be  as  the  Plaintiff  aUege  them  to 
be.  But  that  is  the  very  point  in  issue.  The  docu- 
ments relate  to  the  point.  What  is  the  true  result  of 
them,  is  the  matter  to  be  decided.  It  may  be  true,  as 
stated  by  the  answer,  that,  by  the  documents,  that  is, 
by  them  alone,  the  truth  of  the  Plaintiffs'  case  would  not 
appear.  But  they  may  form  material  links  in  the  chain 
of  proof ;  and,  at  all  events,  as  it  is  admitted  that  they 
relate  to  the  matters  in  dispute,  the  Plaintifis,  unless 
there  be  some  other  objection,  are  entitled  to  see  them 
in  order  to  form  their  own  opinion  as  to  whether  they  do 
or  do  not  make  out,  or  help  to  make  out  their  title. 


On  the  other  question,  that  is,  whether  the  Defend- 
ant's are  entitled  to  withhold  production  on  the  ground 
of  the  documents  being  privileged,  I  shall  act  on  the 
doctrine  laid  down  by  Lord  Lyndhurst  in  Hughes  v.  Bid- 
dulph  (g).  There,  in  answer  to  a  motion  for  production 
of  documents,  an  affidavit  was  made,  by  the  Defendant, 
that .  many  of  the  papers  and  letters  were  communica- 
tions which  had  passed  between  her  and  her  country 
solicitor,  Mr.  Douglas^  or  her  town  solicitor,  Mr.  Wil- 
liamSy  or  between  Mr.  Douglas  and  Mr.  Williams. 
Upon  a  motion  for  production.  Lord  Lyndhurst  stated 
his  opinion  to  be  that  confidential  communications  be- 
tween the  Defendant  and  her  solicitor  or  between  the 
country  solicitor  and  the  town  solicitor,  made,  in  their 
relation  of  client  and  solicitor,  either  during  the  Cause 
or  with  reference  to  it  though  previous  to  its  conmience- 
ment,  ought  to  be  protected :  and,  accordingly,  he  made 


{g)  A  Ru88.  190. 
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an  order  for  production  of  all,  except  such  as  the  De- 
fendant should,  by  affidavit,  bring  within  such  excep- 
tion. Now,  in  order  to  apply  the  rule  so  laid  down  to 
the  present  case,  it  is  to  be  observed  that,  here,  the 
letters  were  all  written  either  pending  or  in  contempla- 
tion of  the  litigation  in  this  suit,  and  with  reference  to 
the  matters  brought  into  controversy  in  this  suit.  This, 
clearly,  brings  them  within  the  rule  of  privilege,  so  far 
as  their  subject-matter  is  concerned :  and  then  the  only 
question  is  whether  they  passed  between  parties  and 
under  circumstances  to  which  the  privilege  is  applicable. 
And,  in  order  to  decide  this,  it  is  necessary  to  class 
them.  First,  there  are  letters  to  the  Defendant,  William, 
from  his  solicitor:  secondly,  letters  from  Ashley^  the 
attorney  in  the  Lord  Mayor'^s  Court,  to  Oliverson  and 
Co.^  the  solicitors  of  Archibald :  and,  thirdly,  there  are 
letters  from  James,  who  was  in  the  island  of  Teneriffe, 
to  William,  written  for  the  purpose  of  their  being  com- 
municated to  the  soHcitor  of  the  Defendant  William, 
with  a  view  to  his  defence.  With  respect  to  the  two 
last  classes,  there  is  no  difficulty.  The  second  class  is« 
certainly,  protected.  If  letters  between  the  town  and 
country  solicitors  are  protected,  so  also  must  letters 
passing  between  the  solicitor  and  an  attorney  acting 
within  a  local  jurisdiction,  such  as  is  the  Lord  Mayor'^s 
Court,  and  employed,  for  that  purpose,  by  the  solicitor : 
there  is  no  distinction,  in  principle,  between  the  two 
cases.  It  is  equally  clear  that  the  third  class  is  not  pro- 
tected. The  letters  in  that  class  are  letters  from  one 
Co-defendant  to  another ;  and  it  is  quite  unimportant 
that  they  were  written  with  a  view  to  enable  the  party 
to  whom  they  were  addressed,  to  consult  his  solicitor 
upon  them.  That  which  might  pass,  between  William  and 
his  solicitor,  on  the  subject  of  thase  letters,  would  be  pro- 
tected.    But  there  is  no  protection  as  to  letters  pasi^ing 
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between  parties  themselves,  or  from  a  stranger  to  a  party, 
merely  because  such  letters  may  have  been  written  in 
order  to  enable  the  person  to  whom  they  are  sent,  to 
communicate  them^  in  professional  confidence,  to  his 
solicitor. 


This  case  is  clearly  distinguishable  from  Steele  v. 
Stewart  (b)  ;  where  Lord  Lyndhurst  held  that  letters 
sent,  from  India  to  the  Defendant,  in  order  to  be  laid 
before  his  solicitors,  were  protected.  That  decision  pro- 
ceeded on  the  ground  that  the  person  who  wrote  the 
letters,  was  an  agent  of  the  solicitors,  sent  out  to  procure 
evidence  ;  and  his  letters  were,  therefore,  in  the  same 
position  as  letters  from  the  solicitors  themselves  would 
have  been  in. 


With  respect  to  the  letters  in  the  first  class,  that  is, 
letters  written  to  William  from  his  solicitors,  they  are 
protected  if  written  by  them  merely  in  their  character  of 
solicitors.  The  answer  does  not,  in  terms,  state  this  to 
have  been  the  case ;  though  I  cannot  but  suppose  that 
that  is  what  was  intended  to  be  expressed  :  and^  there- 
fore, as  to  the  letters  to  William  from  his  solicitors,  I 
shall  follow  the  course  adopted,  by  Lord  Lyndhurst^  in 
Hughes  v.  Biddulph ;  that  is,  I  shall  order  the  produc- 
tion of  them  except  such  as  the  Defendant  William  Little 
shall  state,  on  his  oath,  to  have  been  written  to  him  by 
his  solicitors  merely  as  his  solicitors. 

(b)  1  PhiU.  471. 
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IN  THE  xMATTEll  OF  THE  JOINT-STOCK  COM-  1850: 

PANIES  WINDING-UP  ACTS,  AND  OF  ^^^  Dewmber: 

and 

THE  SHERWOOD  LOAN-COMPANY,  llth  jiniary. 

' ' 

EX  PARTE  JAMES  SMITH.  Joint-ttock 

eompattiet 

The  Sherwood  Loan  Company  was  formed  in  Sep-      •""^^"'^ 
tember  1843,  by  the  Petitioner  and  more  than  fifty  other     Loan  society. 
persons,  for  the  purpose  of  raising  20,000/.,  or  there-      ,  ; 

abouts,  with  the  intention  of  afterwards  lending  the  j^^j^j  ^^  \^  ynih- 
same,  to  some  of  the  other  parties,  at  interest  at  5/.  per  in  the  Winding- 
eenU  per  annum^  under  certain  rules  and  regulations,*  ^P  * 
which  prescribed  (amongst  other  things)  that  the  Com- 
pany should  hold  monthly  meetings :  that  six  persons, 
whose  names  were  mentioned,  should  be  a  committee  and 
meet,  on  a  certain  day  after  every  meeting  of  the  com- 
pany, to  conduct  the  business  of  the  Company  which  should 
not  be  transacted  at  the  general  meetings,  and  should 
approve  or  disapprove  of  the  sureties  or  securities  pro- 
posed, by  the  members  of  the  Company,  for  securing  the 
money  which  should  have  been  allotted  to  them,  on  loan, 
out  of  the  fund  or  stock  of  the  Company,  and  should 
appoint  two  members  of  the  Company  to  be  trustees,  in 
whose  names,  or  in  the  names  of  such  other  persons 
as  the  committee  should  appoint,  all  mortgages  or  securi- 
ties to  the  Company  were  to  be  taken :  that  the  com- 
mittee should  also  appoint  a  treasurer  and  a  secretary  ; 
the  former  of  whom  was  to  receive  all   monthly  and 

*  These  rules  and  regulations,  as  will  be  seen  on  perusing 
them,  were  not  very  intelligible. 
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other  payments  contributed  by  the  members,  and  dispose 
of  and  apply  the  same  as  the  committee  should  direct ; 
and  the  latter  was  to  attend  the  meetings  of  the  Com- 
pany and  committee,  and  record  their  resolutions  and 
transactions,  and  keep  accounts  of  the  monthly  sub- 
scriptions and  other  payments  to  be  made  by  members  of 
the  society,  and  of  all  monies  received  from  any  of  the 
members  or  on  their  account,  at  the  meetings  of  the 
society  or  otherwise,  and  of  all  payments  of  loans, 
advances  or  allotments  of  money,  from  the  fund  or  stock 
of  the  society,  to  the  members,  and  of  all  other  pay- 
ments and  outgoings ;  and  to  report,  to  the  committee, 
whenever  any  member  should  be  three  months  in  arrear 
in  his  payments  to  the  society.  That  every  member  of 
the  society,  his  executors  or  administrators,  should  pay, 
to  the  treasurer,  at  every  monthly  meeting,  eight  shil- 
lings upon  every  40Z.  to  which  he  should  subscribe ; 
and,  when  he  should  have  an  allotment  of  money,  upon 
loan,  from  the  fund  or  stock  of  the  society,  he  should 
also  pay  the  additional  subscriptions  he  should  agree  to 
give  for  the  preference  of  having  such  loan,  by  monthly 
instalments  of  eight  shillings  upon  every  40/.  so  ad- 
vanced or  allotted  to  him  until  the  whole  of  such  instal- 
ment— subscription*  should  be  paid,  together  with  in- 
terest for  such  loan  or  sum  so  advanced,  after  the 
rate  of  5/.  per  cent,  per  annum.  That  every  member 
who  should  neglect  to  pay,  within  the  first  hour  of 
meeting,  his  monthly  subscription,  additional  subscrip- 
tion, interest  or  other  payments  due  from  him  to  the 
society,  should  pay  the  same,  to  the  treasurer,  at  the 
next  monthly  meeting,  together  with  ten  shillings  per 
month  for  every  twenty  shillings  left  unpaid,  and  so 
on  in  proportion ;  all  arrears  to  be  subject  to  fines 
in  the  same  proportion,  until  every  member  should  have 
received  the  full  amount  for  which  he  had  subscribed. 
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That,  when  there  should  be  in  liand  the  sum  of  200/.  or  iSoO. 

upwards,  the  same  should  be  disposed  of,  on  loan,  under      Sherwood 
the  direction  of  the  committee,  at  such  a  price  and  Loan 

in  such  a  manner  as,  in  their  discretion,  should  be  Company. 
thought  advisable,  according  to  the  nature  of  the  secu- 
rity and  amount  of  money  advanced;  but  no  member 
was  to  have  any  more  money  on  loan  than  he  subscribed 
for ;  and,  in  case  of  applications  for  loans  for  a  greater 
amount  than  there  should  be  cash  in  hand,  the  com- 
mittee and  trustees  were  authorized  to  borrow  such  sum 
or  sums  of  money  as  they  might  think  proper,  and 
to  retain  any  securities  belonging  to  the  Company  in 
their  hands,  as  a  lien  and  security,  to  them,  for  all  sums 
borrowed  or  guaranteed.  That  all  monthly  and  addi- 
tional subscriptions  and  interests,  and  other  payments, 
should  be  paid  to  tlie  treasurer,  and  should  constitute 
and  be  the  fund  and  stock  of  the  society  which  was  for 
their  mutual  and  proportionate  benefit,  and  all  expenses 
incurred  by  the  treasurer,  the  secretary,  the  committee, 
the  trustees  or  any  other  member  of  the  society,  in 
or  about  the  afiairs  and  concerns  of  the  society  under 
the  direction  and  authority  of  any  monthly  or  special 
meeting  of  the  committee,  should  be  paid  out  of  the 
fiind  or  stock ;  and  all  checks  should  be  signed  by  the 
secretary  and  one  of  the  committee :  That  every  mem- 
ber of  the  society  who  should  duly  pay  his  subscriptions 
according  to  the  rules,  his  executoi*s,  administrators  or 
assigns,  should,  at  all  times  during  the  continuance  of 
the  society,  enjoy  a  distinct  right,  share  and  interest 
according  and  in  proportion  to  his  monthly  subscription 
mider  the  rules,  so  that  such  interest  should  not  only  be 
assignable  and  transferrable,  subject  to  the  rules  and 
regulations,  during  his  lifetime,  but,  at  his  decease, 
belong  to  or  go  to  his  executors,  administrators  or 
assigns,  and,  if  requested  by  them,  the  society  should 
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take  the  share  or  shares,  covering  all  payments  and 
all  owing  interest  from  the  time  the  sums  should  have 
been  paid :  That,  in  case  any  dispute  should  arise  in  the 
society,  or  a  member  should  consider  himself  aggrieved 
or  injured  by  any  of  the  proceedings  under  or  by  virtue 
of  the  rules,  the  question  in  dispute  should  be  referred 
to  the  committee,  whose  decision  should  be  final :  That 
the  Company  and  the  rules,  laws  and  regulations,  should 
remain  in  full  force  and  effecti  and  all  the  members 
of  the  society  should  be  thereby  bound,  until  all  such 
members,  or  their  assigns,  executors  or  administrators, 
should  have  borrowed  and  received  the  whole  amount 
of  money  for  which  they  should,  respectively,  have  sub- 
scribed, and  until  all  arrears,  fines  and  forfeitures  in 
and  under  any  of  the  rules,  should  be  paid. 


The  petition,  after  stating  as  above,  alleged  that 
Kirke  Swann  was  duly  appointed  the  treasurer  of  the 
Company,  and  Thomas  Sergeant^  since  deceased,  and, 
after  his  decease,  Thomas  Oascoigne^  also  since  deceased, 
was  appointed  the  secretary  of  the  Company:  That 
Swann  and  Thomas  North  and  Samuel  Parsons  (two  of 
the  committee)  with  Sargeant  during  his  lifetime,  and, 
after  his  decease,  with  Gascoigne^  were  constant  attend- 
ants at  the  committee  meetings  of  the  Company,  and 
obtained  a  preponderating  influence  over  the  affairs  of 
the  Company,  and  obtained  possession  of  all  the  books, 
documents  and  securities  and  the  control  of  the  funds 
belonging  thereto  :  That  monthly  meetings  of  the  Com- 
pany were  held  on  the  days  appointed  by  the  rules,  for  more 
than  fifty  months  after  the  formation  of  the  Company, 
and  the  petitioner  and  most  of  the  other  members  of  the 
Company  paid,  to  the  treasurer,  in  respect  of  their 
shares,  the  monies  payable  by  them  under  the  rules, 
which  payments  amounted  to  a  very  considerable  sum  : 
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That  the  petitioner  was  possessed  of  live  shares  in  the 
Company,  and  had  paid,  in  respect  thereof,  the  sum 
of  102^ ;  and,  with  the  exception  of  the  sum  of  50/. 
which  had  been  advanced  to  him  pursuant  to  the  rules, 
no  sum  had  been  advanced  or  allotted  to  him,  or  been 
received  by  him,  out  of  the  funds  of  the  Company  ;  and 
divers  other  members  of  the  Company  who  had  duly 
paid,  at  every  monthly  meeting,  the  sum  then  due  from 
or  payable  by  them,  had  received  no  advances  or  allot- 
ments out  of  the  funds  of  the  Company,  or  any  return 
for  the  sums  so  paid  by  them  as  aforesaid  :  Tiiat  Norths 
Swanuy  Parsons^  Sargeant^  and  Gascoigne^  had,  re- 
spectively, received  several  sums  of  money  on  behalf  of 
the  Company,  amounting  to  nearly  2000/.,  which  they, 
or  some  one  of  them  still  retained  and  had  not  accounted 
for  to  the  Company,  nor  had  the  receipts  of  any  of  the 
said  sums  of  money  by  them  or  any  or  either  of  them, 
been  entered  in  the  books  of  the  Company  :  That  the 
funds  of  the  Company  had  been  misapplied  and  misap- 
propriated to  a  very  great  extent,  and,  entirely,  through 
the  contrivances  of  North,  Swann,  Parsons^  Sargeant, 
and  Gascoigne :  That  North  Iiad  possession  of  the  books 
and  securities  of  the  Company,  and  refused  to  produce 
the  securities  for  inspection  :  That  large  sums  of  money 
had  been  borrowed,  by  the  Company,  and  there  was  still 
due  and  owing,  by  the  Company,  a  large  sum  of  money 
in  respect  of  the  moneys  so  borrowed :  That  large  sums 
of  money  had  been  advanced,  by  some  of  the  committee, 
to  other  similar  loan  companies,  and  also  to  persons  not 
members  of  the  Company,  without  the  concurrence  of 
the  committee,  and  in  contravention  of  the  rules  of  the 
Company;  and  there  was  still  due  and  owing,  to  the 
Company,  in  respect  of  such  monies  so  lent  and 
advanced,  the  sum  of  2000/.  or  thereabouts :  That  the 
smn  of  4000/.  or  thereabouts  was  due,  from  divers  mem- 
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bera  of  the  Company,  in  respect  of  their  shares  in  the 
Company,  exclusive  of  the  sum  of  2000/.  due  and  owing 
from  one  William  Goddard,  in  respect  of  which  sum 
North  had  received  divers  sums  of  money  on  account, 
and  for  which  sums  he  had  not  accounted  to  the  Com- 
pany :  That  the  sum  of  1956/.  6^.  5rf.,  or  thereabouts, 
was  due,  to  certain  of  the  members  of  the  Company,  for 
the  monies  they  had  respectively  contributed  in  respect 
of  their  sliares  in  the  Company,  exclusively  of  the  shares 
of  the  last-mentioned  members  of  and  in  the  profits 
of  the  Company:  That  the  sum  of  2600/.  had  been 
advanced,  by  the  committee,  to  one  John  Boot^  one  of 
the  members  of  the  Company,  on  certain  securities  con- 
sisting of  title  deeds  and  the  joint  and  several  promissory 
notes  of  him,  Boot^  and  one  Dodsley^  and  North  had, 
lately  and  without  the  consent  of  the  members  forming 
the  committee  of  the  Company,  agreed  to  deUver  up  the 
securities  to  Boot  and  Dodsley^  or  to  one  of  them, 
on  the  payment  to  him  of  the  sum  of  400/.  or  there- 
abouts, although  there  was  a  much  larger  sum  due, 
to  the  Company,  from  Boot  and  Dodsley^  amounting  to 
1700/.  and  upwards :  That  the  last  meeting  of  the 
Company  was  held  in  or  about  the  month  of  November 
1848 ;  and  no  meeting  had  since  been  held ;  and  the 
petitioner  and  other  members  of  the  Company,  were 
unable  to  obtain  a  satisfactory  account  of  the  state  of 
the  funds  of  the  Company  or  the  application  thereof,  or 
to  obtain  payment  of  the  sums  of  money  due  to  them 
respectively  in  respect  of  theii*  shares  in  the  Company  : 
That  the  business  of  the  Company  had  altogether  ceased^ 
and  the  funds  thereof  ought,  after  paying  the  liabilities 
of  the  Company,  to  bo  distributed  between  the  membei-s 
according  to  their  several  and  respective  rights  and 
interests :  That  various  questions  would  arise  in  the 
winding-up  of  the  affairs  of  the  Company,  which  could 
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only  be  settled  under  the  provisions  of  the  Winding-up  1850. 


Acts  ;  and  the  Petitioner  had  been  advised  and  believed      Sherwood 
that  it  would  be  for  the  interest  of  the  members  of  Loan 

the  Company  that  its  affairs  should  be  wound  up  under  C^ompany. 
the  provisions  of  those  Acts ;  and  that  it  should  be 
declared,  by  the  Court,  to  be  absolutely  dissolved.  The 
petition  prayed  that  the  Company  might  be  absolutely 
dissolved  and  wound  up  under  the  provisions  of  the 
Winding-up  Acts,  and  for  a  reference  to  one  of  the 
Musters  of  the  Court  to  wind  up  its  affairs. 

Affidavits  in  support  of  the  petition,  were  made  by 
the  Petitioner  and  other  members  of  the  Company. 
North  and  Parsons  made  affidavits  which  negatived, 
to  a  considerable  extent,  the  allegations  of  the  petition, 
and  stated  that  the  Petitioner  had  no  longer  any  interest 
in  the  Company,  but  was  a  debtor  to  it  in  consequence 
of  his  not  having  made  payments,  which  he  was  bound  to 
make  by  the  rules  of  the  Company. 

Mr.  Rolt  and  Mr.  Craig  supported  the  petition. 

Mr.  Bethell  and  Mr.  Glasse  opposed  it.  They  said, 
first,  that  the  Company  was  not  an  association,  com- 
pany, or  paHnership,  within  the  meaning  of  the  Wind- 
ing-up Acts ;  for  it  was  not  a  trading  or  commercial 
Company,  nor  did  it  carry  on  business  for  the  sake  of 
profit,  but  it  was,  in  fact,  a  benefit  society,  and  its  deal- 
ings were  confined  to  its  own  members ;  secondly,  that, 
if  the  Company  was  within  the  meaning  of  the  Winding- 
up  Acts,  the  Petitioner  was  not  entitled  to  present  the 
petition,  because  he  had  ceased  to  have  any  interest  in 
the  Company,  and,  in  fact,  was  no  longer  a  member  of 
it;  and,  thirdly,  that,  if  the  Company  was  within  the 
Acts  and  the  Petitioner  had  a  right  to  present  the  i)eti- 


172 


CASES  IN  CHANCERY. 


1850. 


Sherwood 

Loan 
Company. 


tion,  the  case  was  one  in  which  the  Court  ought  not  to 
make  any  order,  or,  at  all  events,  ought,  in  the  first 
instance,  to  direct  the  Master  to  inquire  and  state  whe- 
ther the  case  was  one  in  which  it  would  be  expedient 
and  for  the  benefit  of  all  parties,  to  make  the  order 
prayed  for  by  the  petition.  They  cited  JEZr  parte  Po- 
cock  {a)y  Ex  parte  Burge  (&),  and  Ex  parte  Spack- 
man  (c). 


1851: 
11th  January. 


The  Vice- Chancellor  : 

This  was  a  petition,  under  the  Winding-up  Acts,  for 
an  order  for  the  winding-up  of  the  affairs  of  the 
Sherwood  Loan  Society.  The  society  was  a  society 
established  at  Nottingham y  of  a  somewhat  peculiar 
nature.  The  shares  were  to  be  shares  of  40Z.  each,  and 
85.  a  month  was  to  be  paid,  in  respect  of  each  share, 
until  the  payment  in  respect  of  it  amounted  to  40/. 
The  Petitioner  was  a  subscriber  for  five  of  those  shares ; 
and  the  way  in  which  the  money  was  to  be  applied,  was 
this ;  that,  from  time  to  time  when  the  society  had  got 
money  in  hand  to  the  amount  of  200/.  it  was  to  be  lent 
out  to  the  members  of  the  Company;  and  those  who 
were  desirous  of  obtaining  a  loan  from  the  Company, 
were  to  bid  for  it,  in  the  same  manner  as  a  public  loan 
is  bid  for ;  so  that  there  would  be  a  profit  coming  to 
the  Society  from  the  sums  of  money  that  were  bid,  and 
also  from  the  interest  that  was  to  be  paid  on  the 
amount  of  the  loan,  which  was  to  be  5  per  cent.  Such 
was  the  nature  of  the  society,  and  such  was  the  profit 
that  it  was  to  make.  Those  who  got  no  loan,  would,  of 
course,  get  an  advantage  by  having  had  the  chance  of 


(a)  1   De  Gex   &  Smale, 
731. 

(b)  Ibid.  588. 


(c)  Ibid,  599  ;  see  also  Ex 
parte  Williams,  ante,  57. 
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obtaining  one,  and  by  having  the  premiums  and  interest 
paid  for  the  loans,  divided  amongst  themselves  and  the 
other  members  of  the  society. 

The  affairs  of  the  society  went  on  very  regularly  up  to 
the  year  1848,  at  which  time  it  seems  that  the  meetings 
ceased,  or,  at  all  events,  were  held  very  irregulai'ly. 
The  Petitioner  never  subscribed  anything  after  that 
date ;  and  it  would  seem,  I  think,  from  the  evidence, 
that  only  a  very  few  of  the  other  members  subscribed 
for  a  week  or  two  afterwards.  In  this  state  of  things 
application  was  made,  by  the  Petitioner  (as  it  is  stated 
and  admitted)  to  a  gentleman  who  chiefly  acted  in  the 
management  of  the  concern,  for  payment  of  the  money 
due  to  him  in  respect  of  his  shares,  and  to  have  the 
concern  wound  up ;  and,  that  application  not  having 
been  successful,  he  presented  this  petition. 

The  petition  was  resisted  upon  three  grounds ;  first, 
it  was  said  that  the  Petitioner  was  not  entitled  to  pre- 
sent the  petition ;  secondly,  that  the  society  was  not  a 
society  within  the  meaning  of  the  Winding-up  Acts; 
and,  thirdly,  if  it  was,  that  no  case  had  been  made  to 
render  it  incumbent,  upon  the  Court,  to  make  an  order, 
or,  if  there  was  any  discretion  to  be  exercised,  to  induce 
the  Court  to  exercise  that  discretion  in  favour  of  so 
winding  up  the  concern. 

With  regard  to  the  Petitioner  not  being  entitled  to 
apply  for  the  order,  it  was  said  that,  from  the  state  of 
the  accounts,  it  could  be  shown  that  he  having  had  the 
benefit  of  a  loan  of  50/.,  was  greatly  in  arrear,  to  the 
society,  with  regard  to  the  payments  which  he  was 
bound,  by  the  rules  and  regulations,  to  make  on  ac- 
count of  that  loan,  and  that  those  arrears  more  than 


1851. 

Sherwood 

Loan 
Company. 


174 


CASES    IN   CHANCERY. 


1851. 

Sherwood 

Loan 
Company. 


exhausted  his  whole  interest,  and,  therefore,  he  was  no 
longer  entitled  to  any  portion  of  the  property  of  the 
Company.  But  I  do  not  think  that  that  signifies ; 
because  the  petition,  according  to  the  provisions  of  the 
Winding-up  Act  of  1848,  is  to  be  presented  by  any 
person  being  or  claiming  to  be  a  contributory:  and, 
by  the  interpretation-clause,  any  member  of  the  concern 
is  described  to  be  a  contributory.  Now  the  petition  is 
presented  by  a  person  claiming  to  be  a  contributory; 
and  he  says  that  there  is  a  great  deal  due  to  him ; 
therefore,  I  think  that  that  objection  is  unfounded. 
I  do  not  think  it  stands  in  the  way  of  the  petition. 


Secondly,  it  was  said  that  this  was  not  a  Company 
within  the  meaning  of  the  Acts.  Now  I  think  it  very 
doubtful  whether  it  would  have  been  within  the  mean- 
ing of  the  first  Act.  But,  undoubtedly,  the  words  of 
the  second  Act  are  so  large  as  to  take  in  almost  every 
association  if  there  be  the  requisite  number  of  seven 
members ;  and  there  is  no  doubt  that,  in  this  Company, 
there  are  a  great  many  more  than  that  number.  The 
language  of  the  Act  is  very  comprehensive :  it  embraces 
all  partnerships,  associations,  and  companies  having 
more  than  seven  members.  I  do  not  mean  to  give  any 
opinion  as  to  whether  it  is  necessary,  in  order  to  bring 
an  association  within  the  meaning  of  the  Act,  that  it 
should  be  formed  for  purposes  of  profit.  But,  supposing 
it  to  be  necessary,  I  take  it  to  be  quite  clear  that  profit 
was  one  of  the  objects,  though  not,  perhaps,  the  primary 
object,  for  which  this  association  was  formed.  There- 
fore, I  am  of  opinion  that  the  association  is  within  the 
meaning  of  the  Act. 


Thirdly,  it  was  said  that,  if  the  Petitioner  was  entitled 
to  pre:sent  a  petition  and  the  society  was  within  the 
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meaning  of  the  Act,  still  this  was  not  a  case  in  which 
the  Court  would  direct  a  reference ;  because  the  Com- 
pany was  of  such  a  nature  that  it  must  come  to  an  end 
in  the  course  of  a  few  years ;  and,  as  a  matter  of  discre- 
tion, the  Court  would  not  direct  it  to  be  wound  up. 
The  conclusion,  however,  which  I  have  come  to  (though 
very  reluctantly  for  a  reason  which  I  will  state  pre- 
sently) is  that  I  ought  to  make  the  order.  The  Act 
of  Parliament  expressly  points  out,  as  one  of  the  grounds 
for  winding  up  a  Company,  that  the  business  of  it 
has  come  to  an  end,  and  I  think  that,  for  all  practical 
purposes,  it  must  be  taken  that  the  busineas  of  this 
association  has  come  to  an  end.  I  collect  that,  mainly, 
from  the  evidence  of  those  gentlemen  who  are  sought 
to  be  charged  as  having  received  the  greater  part  of  the 
funds.  Mr.  Nor  thy  speaking,  in  one  of  his  affidavits,  of 
the  Petitioner  and  certain  other  members  who  were  dis- 
satisfied with  the  way  in  which  the  affairs  of  the  Com- 
pany had  been  conducted,  says  that,  to  prevent  any 
necessity  for  litigation  or  any  unfriendly  feeling,  he  had 
offered  to  pay.  each  of  them,  by  instalments,  the  whole 
of  the  money  paid,  by  each  of  them,  unto  the  Company, 
but  which  they  had  refused  to  receive,  without  also 
being  paid  interest ;  that  he  refused  to  pay  such  in- 
terest, because,  in  consequence  of  the  insolvency  of  se- 
veral members  of  the  Company  and  unavoidable  losses 
thereby,  the  offer  made  by  him,  was  more  than  they 
were  legally  or  equitably  entitled  to,  or  could,  by  any 
legal  or  equitable  means,  obtain  :  that  he  made  the  offer 
from  a  desire  to  have  the  affairs  of  the  Company  wound 
up  fairly  and  beneficially  for  all  parties ;  and  that  he 
was  not,  in  anywise,  personally  liable  or  answerable  for 
the  losses  the  Company  had  sustained,  and  ought  not  to 
be  charged  therewith.  I  do  not  at  all  mean  to  say  that 
he  ought  to  be  charged ;  indeed  it  seems  to  me  to  be 
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extremely  doubtful  whether  he  can  be  charged  at  all ; 
but  still  the  whole  course  of  his  conduct  towards  the 
parties  shows  that  he,  like  all  the  rest  of  the  persons 
concerned  in  this  matter,  was  perfectly  persuaded  that 
the  affairs  of  the  company  must  be  wound  up  some  how 
or  other.  There  is  a  similar  expression  in  a  subsequent 
part  of  the  same  affidavit :  ''  That,  to  prevent  litigation, 
I  have  offered  to  pay  all  the  members,  having  equitable 
or  legal  claims  on  the  Company,  all  the  money  they  have 
paid  unto  the  Company,  without  interest ;  which  I  con- 
sider a  most  liberal  and  beneficial  offer,  as  they  cannot, 
possibly,  be  entitled  to  more  than  that  amount  on  a  fair 
and  equitable  distribution  of  the  remaining  funds  of  the 
society.'*'* 


I  think  the  case  clearly  is  one  in  which  the  Petitioner 
is  a  party  entitled  to  petition,  that  the  society  is  a 
society  to  which  both,  or,  at  least,  one  of  the  Acts 
applies,  and  that  the  circumstances  are  such  as  make 
it  the  duty  of  the  Court  to  direct  the  society  to  be 
wound  up. 

Mr.  Bethels—My  Lord,  we  pressed  your  Lordship  to 
consider  whether  you  would  not  make  the  preliminary 
order  for  a  reference  to  see  whether  it  was  expedient  to 
wind  up  the  society. 


The  Vice- Chancellor, — I  have  fully  considered  that, 
and  I  should  be  very  glad  to  take  that  course  always, 
because  one  gets  rid  of  an  uncomfortable  responsibility  ; 
but  my  objection  to  directing  the  preliminary  reference 
is  that  I  should  be  only  directing  the  Master  to  tell  me 
what  I  already  know  from  the  evidence  before  me ;  and, 
therefore,  I  think  that  the  best  and  cheapest  course  is 
to  make  the  usual  winding-up  order  at  once. 


CASES  IN  CHANCERY. 


177 


My  reason  for  saying,  a  short  time  ago,  that  I  should 
make  that  order  with  reluctance,  is  that  it  appears,  from 
one  of  the  affidavits,  that  Mr.  North,  in  order  to  pre- 
vail upon  the  Petitioner  not  to  apply  to  the  Court,  had 
offered  to  pay  his  solicitor,  50/.  for  his  costs ;  and  that 
the  solicitor  declined  that  offer,  saying  that  his  costs 
already  amounted  to  85/.  Now  it  really  does  stagger 
one  to  learn  that,  in  matters  of  this  sort,  before  anything 
is  done,  before  even  the  presentation  of  the  petition,  85/. 
costs  are  incurred. 


1851. 

Sherwood 

Loan 
Company. 


I  see  that  Vice- Chancellor  Knight  Bruce  has  made 
an  observation  to  this  effect,  with  regard  to  the  Winding- 
up  Acts,  namely,  that  if  those  Acts  were  as  beneficial  to 
the  rest  of  Her  Majesty'^s  subjects  as  they  are  to  the 
profession  of  the  law,  they  would  be  a  great  achievement 
in  legislation. 
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1850:  IN    THE     WINDING-UP    OF     THE     DIRECT 

^^^^^anT^^''       BIRMINGHAM,   OXFORD,    READING,   AND 

1851  :  BRIGHTON  RAILWAY  COMPANY. 

llth  January. 

' * '  EX  PARTE  CAPPER. 

Joint-stock 

companies       XhE  Master  charged  with  the  winding-up  of  the  above 
wtnaxng-up  .  ^  ,    "  . 

Acts.  provisionally   registered  Company,   having  placed    Mr. 

Contributory.     Copperas  name  on  the  list  of  contributories,  that  gentle- 

A.  applied,  by      ^^^  "^^  applied  that  his  name  might  be  erased  from 

letter,  to  the        the  list, 
committee  of  a 
provisionally  re- 
gistered Railway       The  prospectus  of  the  Company  stated,  amongst  other 

Company,  for       things,  the  capital  of  the  Company  to  be  2,000,000/.,  in 

fifty  shares  m  #.  «   i         i 

theundertak-       shares  of  25/.  each,  and  the  deposit  to  be  2/.  12«.  Qd. 

ing,  and,  there-    per  share,  and  that  a  survey  of  the  line  had  been  made, 
accept  them  or     *"^  found  highly  favourable  to  the  construction  of  the 

any  less  number  line,  without  any  engineering  difficulty  and  at  a  moderate 

that  might  be       ^.^^g^^ 

allotted  to  him, 

and  to  pay  the 

deposits  there-  On  the  19th  of  September  1845,  Mr.  Capper  wrote 

the  parliamen-^     *  letter,  to  the  provisional  committee,  applying  for  fifty 

tary  contract        shares,  and  undertaking  to  accept  the  same  or  any  less 

and  subscribers'   ^^^^^^  ff^^n  ff^^  committee  might  allot  to  him,  and  to 

agreement  when  .,  i        . 

required.     The    P^X  ^"®  prescribed   deposit  of  2/.    \2s.  6d.  per  share 

committee  allot-  thereon,  and  also  to  sign  the  parliamentary  contract  and 

ted  him  thirty  i_      •!.      -•  x      i  -it 

shares  •  but  he     subscribers  agreement,  when  required.     In  consequence 

did  not  pay  the    of  that  letter,  the  managing  committee  allotted  thirty 

deposits  thereon 

or  do  any  other  act  in  pursuance  of  his  undertaking.     The  project 

proved  abortive ;  and  the  affairs  of  the  Company  were  ordered  to  be 

wound  up. 

Held  that  A.  was  not  liable,  as  a  contributory,  even  to  the  extent 
of  the  deposits. 
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shares  to  Mr.  Capper:  and,  on  the  19th  of  October  1850. 

1845,  the  secretary  wrote  him  a  letter  informing  him  of       Capper's 

that  fact,  and  requesting  him  to  pay  the  amount  of  the  Case. 

deposits  on  the  shares,  to  the  bankers  of  the  Company, 

on  or  before  the  24th  of  the  same  month,  otherwise  the 

allotment  would  be  null  and  void  ;  and  adding  that  the 

now  stating  letter,  with  the  bankers'*  receipt  appended 

thereto,  would  be  exchanged  for  scrip  on  Mr.  Capper 

presenting  it  at  the  offices  of  the  Company  and  executing 

the  parliamentary  contract  and  subscribers'*  agreement, 

which  would  lie  at  those  offices  on  or  about  the  27th  of 

the  same  month.   Mr.  Capper ^  however,  did  not  pay  the 

deposits  on  the  shares  allotted  to  him,  or  do  any  other 

act  in  pursuance  of  his  undertaking. 

Mr.  Rolt  and  Mr.  W.  T.  S.  Daniel  supported  the 
application. 

Mr.  BetheU  and  Mr.  Roxburgh  opposed  it. 

At  the  conclusion  of  the  argument,  the  Vtce- Chan- 
cellor said  that  the  only  point  in  the  case  which  he 
wished  to  take  time  to  consider,  was  one  which  had  been 
raised,  for  the  first  time,  by  Mr.  Roxburgh ;  namely, 
whether,  as  Mr.  Capper  had  agreed  to  take  fifty  or  any 
smaller  number  of  shares  that  might  be  allotted  him 
and  to  pay  the  deposits  on  them,  he  was  not  bound  to 
contribute,  to  the  extent  of  those  deposits,  to  the 
expenses  incurred  by  the  Company:  that,  except  for 
that  point,  he  should  have  felt  bound  to  say  that  Mr. 
Capper'^s  name  ought  to  be  taken  off  the  list. 


Vol.  I.     N.  S. 
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1851: 
11th  January. 

Capper's 
Case. 


The  Vicr-Chancellor  : 

In  this  case,  the  Master  having  placed  the  name  of 
Mr.  Capper  on  the  list  of  contributories,  a  motion  was 
made,  a  few  days  before  the  Christmas  vacation,  to 
remove  his  name  from  the  list.  I  was  disposed,  at  once, 
to  make  an  order  in  conformity  with  the  motion  :  but  it 
was  strongly  urged  on  me,  by  Mr.  Bethell  and  Mr. 
Roxburgh^  that  this  case  was  distinguishable  from  all  or 
most  of  the  others  which  have  been  decided ;  because, 
here,  Mr.  Capper  had  bound  himself  to  take  shares 
under  circumstances  which  led,  necessarily,  to  the  con- 
clusion that  he  had  agreed  to  permit  a  part,  at  least,  of 
the  deposit  which  he  had  bound  himself  to  pay,  to  be 
applied  towards  discharge  of  the  preliminary  expenses 
of  forming  this  Company,  and  so  that,  to  some  extent 
at  least,  he  had  become  liable  to  contribute  to  those 
expenses.  For,  in  this  case,  as  in  a  large  proportion  of 
those  in  which  winding-up  orders  have  been  made,  the 
affairs  really  to  be  wound  up  and  the  liabilities  to  be 
cleared,  are  those,  not  of  any  existing  company,  but  of 
parties  who  have  endeavoured,  unsuccessfully,  to  form 
one.  Though  I  did  not  feel  that  there  was  much  force 
in  the  argument  addressed  to  me,  yet  I  wished  to  look 
into  some  of  the  authorities  to  which  I  was  referred 
before  I  decided  this  case.  I  have  now  had  an  oppor- 
tunity of  doing  so,  and  I  have  come  to  the  clear  con- 
viction that  Mr.  Capper's  name  has  been  improperly 
placed  on  the  list ;  and  so  that  it  ought  to  be  removed. 


These  questions,  as  I  have  already  more  than  once 
remarked,  are  almost  always  questions  of  fact,  not  of 
law.  The  law  on  the  subject  is  now  very  well  under- 
stood. Persons  engaged  in  forming  a  Railway  Company, 
are  neither  a  corporation  nor  a  trading  partnership. 
They  are  merely  a  number  of  persons  endeavouring  to 
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accomplish  a  particular  object,  that  is,  the  establishment  1851. 

of  a  company,  first,  for  forming  and,  afterwards,  for       Capper's 

working  a  railway.     If  they  incur  expense  in  endea-  Case. 

vouring  to  effect  their  object  and  seek  to  render  any  one 

liable  to  any  part  of  that  expense,  the  question  always 

is  whether  the  person  whom  they  seek  to  charge,  did  or 

did  not  authorize  them  to  incur  that  expense  on  his 

account,  or  did  or  did  not  agree  to  indemnify  them  if 

they  incurred  it  on  their  own  account.     Now  this  is  a 

mere  question  of  fact.     If  there  had  been  no  Winding-up 

Act,  it  would  have  been  tried  by  an  action  at  law ;  and, 

in  deciding  whether  any  particular  name  ought  or  ought 

not  to  be  placed  on  the  list  of  contributories,  what  the 

Court  has  to  decide,  is  what  ought  to  have  been  the 

result  if  such  an  action  had  been  brought. 

Now,  applying  these  principles  to  the  present  case,  let 
us  see  what  are  the  facts  on  which  the  Master  has 
placed  Mr.  Cappers  name  on  the  list  of  contributories. 
The  evidence  before  him  was,  first,  a  printed  prospectus 
of  the  projected  Company.  Secondly,  a  letter  from  Mr. 
Capper  to  the  Provisional  Committee,  dated  the  19th  of 
September,  1845,  applying  for  shares  and  agreeing  to 
pay,  on  what  should  be  allotted  to  him,  a  deposit  of 
21. 12«.  &d.  per  share,  and  to  sign  the  subscribers^  agree- 
ment and  parliamentary  contract.  Thirdly,  the  form  of 
a  letter  of  allotment  of  shares  in  the  Company ;  and, 
lastly,  the  book  of  the  Company  showing  the  allotment 
of  thirty  shares  to  him.  Now  I  am  of  opinion  that  if, 
after  the  abandonment  of  the  project,  an  action  had  been 
brought  by  the  promoters  against  Mr.  Capper^  the  Judge, 
on  this  evidence,  would  have  been  bound  to  direct  a  non- 
suit, or  to  have  told  the  jury  there  was  no  evidence 
warranting  them  to  find  a  verdict  for  the  Plaintiffii : 
that,  the  scheme  having  proved  abortive,  there  was  no 

o2 
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1851.  contract  to  pay  any  money  at  all.     For  what  are  the 

Capper's       ^^^^ "     ^*  ^^®  ^^^  ^^^^  appear  that  Capper  ever  saw 
Case.  the  prospectus ;  but,  if  he  did,  it  amounts  to  no  more 

than  this,  that  he  was  thereby  made  aware  of  the  fact  of 
a  great  number  of  persons  having  formed  themselves 
into  a  committee  for  establishing  the  railway  in  question, 
with  a  certain  capital  and  a  certain  number  of  shares : 
that  this  project  had  been  provisionally  registered  under 
the  7  &  8  Vict.  c.  110,  and  that  all  persons  agreeing  to 
take  shares,  would  be  called  on  to  pay  a  deposit  of 
21.  1 2s.  6d.  per  share.  With  this  information,  he  ap- 
plied for  fifty  shares,  that  is  fifty  shares  in  the  Company 
to  be  formed ;  and  in  respect  of  which  he  was  apprised 
he  would,  eventually,  have  to  pay  251.  per  share,  if  so 
much  should  be  necessary ;  and  would,  at  the  outset,  have 
to  pay  21.  I2s.  6d.  per  share  in  part  of  the  251.  Let  it 
be  assumed  that  he  engaged  to  make  these  payments. 
Still,  before  he  had  paid  anything,  the  promoters  with 
whom  he  had  contracted,  abandoned  the  project.  And 
how  is  it  made  out  that  he  even  agreed  to  pay  any  part 
of  the  21.  12s.  6d.  for  anything  else  than  a  part  of  the 
purchase-money  for  his  shares  in  the  concern !  There 
is  no  evidence  whatever  leading  to  any  such  conclusion. 

The  cases  to  which  I  was  referred  are,  all  of  them, 
either  clearly  distinguishable  from  that  now  before  me, 
or  else  distinctly  establish  my  view  of  the  subject. 
Clements  v.  Todd  (a)  was  an  action  by  a  party  who, 
though  he  had  not  signed  the  subscribers^  agreement 
and  parliamentary  contract,  had  accepted  scrip  certifi- 
cates on  an  express  agreement  that  he  should  stand 
in  the  same  situation  as  if  he  had  signed  those  docu- 
ments.    It  was  admitted  that,  if  he  had  signed  them, 

(a)   1  Exch.  Rep.  268. 
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he  would  have  been  precluded  from  sustaining  the  action,  1851. 

which  was  an  action  to  recover  back  the  deposit  on  a       Capper's 
total  failure  of  consideration.     He  failed  in  his  action,  Case. 

because  it  was  shown  that,  by  the  terms  of  the  sub- 
scribers^ agreement,  if  he  had  signed  it,  he  would  have 
authorized  the  application  of  his  deposit  to  the  payment 
of  preliminary  expenses :  and  what  the  Court  decided, 
was  that  he,  by  his  express  contract,  stood  in  the  same 
position  as  if  he  had  signed  the  document.  That  case 
is,  evidently,  quite  beside  the  present  question. 

The  next  case  was  that  o{  Jones  v.  Harrison  (b)  ;  and 
there,  certainly,  the  Court  held  that,  in  that  particular 
case,  the  party  who  had  paid  his  deposit  on  a  scheme 
which  proved  abortive,  could  not  recover  back  what  liad 
been  reasonably  applied,  by  the  directors,  towards  the 
preliminary  expenses  of  forming  the  company.  But  this 
decision  furnishes  no  authority  for  the  general  proposi- 
tion contended  for  in  this  case;  because  the  Court, 
there,  proceeded,  entirely,  on  the  special  nature  of  the 
contract.  The  letter  of  allotment,  there,  expressly  sti- 
pulated that  the  directors  should  be  at  liberty  to  apply 
the  deposits  in  discharge  of  any  liabilities  incurred,  by 
them,  under  the  general  powers  vested  in  them  for  the 
prosecution  of  the  undertaking;  and  the  Court  held 
that  by  the  words:  ^Hhe  general  powera  vested  in 
them,"  were  meant  the  powers  which  they  were  then 
exercising  in  causing  surveys  to  be  made  and  the  like  : 
so  that,  taking  that  to  be,  as  I  have  no  doubt  it  was, 
the  true  construction  of  the  letter  of  allotment,  the 
Plaintiff  had  clearly  precluded  himself  from  recovering 
back  his  money. 

The  next  case  is  one  entitled  to  very  great  weight, 

(6)  2  Exch.  Rep.  52. 
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1851.  being  a  decision  of  the  Court  of  Error.     I  refer  to  Ash- 

Capper's      P^^^^  ^*  ^^^^^wJ^,  decided  in  February  1850,  and  re- 
Case.  ported  in  the  19th  vol.  of  the  Law  Journal,  p.  82,  among 

the  Exchequer  cases.  In  that  case,  the  Plaintiff,  who 
was  a  member  of  the  provisional  committee,  applied  for 
two  hundred  shares,  undertaking  to  accept  the  same  or 
any  portion  thereof;  to  execute  the  subscribers'  agree- 
ment and  parliamentary  contract,  and  to  pay  the  deposit. 
The  managing  committee  allotted  to  him  only  one  hun- 
dred shares,  apprizing  him,  as  in  the  case  now  before  me, 
that  he  must  pay,  by  way  of  deposit,  2Z.  12^.  6d.  per 
share,  and  that  he  might  get  scrip  for  his  shares  on 
executing  the  subscribers'  agreement  and  the  parliamen- 
tary contract.  The  Plaintiff  paid  his  deposit,  but  did 
not  obtain  scrip  or  execute  the  subscribers'  agreement 
or  the  parliamentary  contract.  The  project  was,  even- 
tually abandoned ;  and  the  Plaintiff  brought  his  action 
to  recover  back  his  deposit.  At  the  trial,  before  Mr. 
Justice  Cresswellf  it  was  proved  that  very  large  expenses 
had  been  incurred  in  advertising  and  making  necessary 
surveys  and  otherwise ;  and  it  was  also  proved  that,  by 
the  subscribers^  agreement,  express  authority  was  given, 
to  the  managing  committee,  to  incur  such  expenses : 
but  there  was  no  evidence  that  the  Plaintiff  knew  of  the 
contents  of  the  subscribers'  agreement,  or  that  its  terms 
were  such  as,  necessarily,  must  be  included  in  the  agree- 
ment which  he  engaged  to  sign.  The  learned  Judge,  at 
the  trial,  told  the  jury  that  if  they  were  satisfied  the 
project  had  been  abandoned,  the  Plaintiff  was  entitled  to 
recover.  To  this  direction  the  Defendant  tendered  a 
bill  of  exceptions;  and  the  jury  having  found  for  the 
Plaintiff,  for  the  full  amount  of  the  deposit,  the  bill  of 
exceptions  came  on  for  argument  before  the  Court  of 
Error.  The  Court  held  that  the  direction  of  the  Judge 
was  right :   that  it  was  for  the  Defendant  to  s/ww,  by 
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emdence^  that  the  Plaintiff  had  sanctioned  the  expendi-  1851. 

ture  of  the  deposit  in  outlay  for  preliminary  purposes ;        c  ppbr's 
that  the  circumstance  of  his  having  accepted  shares.  Case. 

paid  the  deposit  and  agreed  to  sign  the  subscribers^ 
agreement  (it  not  being  shown  that  he  was  cognizant  of 
the  contents  of  the  agreement,  nor  that  the  agreement 
to  allow  expenditure  on  preliminary  expenses,  was  neces- 
sarily to  be  understood  as  forming  part  of  the  sub- 
scribers^ agreement)  furnished  no  evidence  of  any  autho- 
rity, to  the  directors,  to  expend  any  part  of  his  dei)osit 
on  preliminary  expenses. 

Now  this  was  the  unanimous  decision  of  the  full 
Court,  consisting  of  all  the  Judges  of  the  Courts  of  Q,.  B. 
and  C.  B.  except  the  Chief  Justice,  and  it  establishes, 
conclusively,  that  a  person,  by  accepting  shares  and 
paying  his  deposit,  does  not,  thereby,  authorize  the 
expenditure  of  any  part  of  liis  deposit  in  the  expense  of 
forming  the  Company.  It  follows,  a  multo  fortiori^  that 
no  person,  by  merely  agreeing  to  take  shares  and  pay  his 
deposit,  enters  into  any  agreement  to  contribute  to  any 
expenses  incurred  or  to  be  incurred  before  the  Company 
is  finally  established. 

The  only  other  authority  to  which  I  was  referred,  was 
Mathtwi  case^  reported  in  the  14th  Jurist,  928.  There, 
undoubtedly,  Vice- Chancellor  Knight  Bruce  may  seem 
to  have  acted  on  a  view  of  the  law  not  in  conformity  to 
the  cases  I  have  just  referred  to.  But  1  must  remark 
that  none  of  the  authorities  to  which  I  have  referred, 
were  brought  before  the  Court.  The  case  was  argued 
on  the  assumption  that  Mathews  was  clearly  liable  as  a 
contributory,  unless  he  could  establish  a  fraud,  on  the 
part  of  the  directors,  on  which  he  relied  as  exonerating 
him.     His  Counsel  never  argued  that  he  was  not  liable 
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1851.  if  there  had  been  no  fraud ;  and  this  course  may  have 

Capper's       heen  quite  advisedly  pursued  by  them ;  for  Mathews,  in 
Case.  his  letter  asking  for  shares,  agreed  to  be  bound  by  the 

regulations  of  the  Company ;  and,  if  it  was  part  of  those 
regulations  that  the  deposits  should  be  applicable  to 
preliminary  expenses,  and  that  was  known  to  him,  the 
doctrine  of  the  cases  at  law,  would  not  apply ;  or  rather 
it  would  be  a  case  in  which,  according  to  the  decisions 
in  Clements  v.  Todd  and  Jones  v.  Harrison^  he  was 
bound  to  contribute  to  the  preliminary  expenses.  These 
considerations  may  well  reconcile  this  case  with  the 
others :  and  I  must  suppose  that,  on  some  such  ground 
as  this,  the  decision  proceeded. 

I  have  now  noticed  all  the  cases  to  wliich  I  was 
referred  ;  and,  so  far  from  shaking  the  opinion  I  formed 
when  the  matter  was  before  me,  they  strongly  confirm 
me  in  it. 

What  I  have  to  decide,  is,  as  I  have  already  stated,  a 
question  of  fact  rather  than  of  law :  and  this  Court,  cer- 
tainly, may,  and  very  often  must,  decide  a  fact  for  itself. 
But,  when  it  is  once  established,  as  matter  of  law,  that 
a  given  state  of  circumstances  afibrds  no  evidence  for  a 
jury  warranting  them  to  find  a  particular  result,  it  is, 
certainly,  the  duty  of  this  Court,  when  it  has  to  say 
what  is  the  legal  result  from  that  same  state  of  circum- 
stances, to  arrive  at  the  same  conclusion :  and,  applying 
this  reasoning  to  the  case  now  before  me,  I  think,  even 
if  there  were  no  other  authority  (and  there  are  many) 
the  principle  of  the  decision  of  the  Court  of  Error  in 
Ashpitel  V.  Sercombe^  is  decisive.  The  only  facts  relied 
on>  here,  are  the  prospectus ;  the  application  for  shares, 
with  an  agreement  to  pay  the  deposit,  amounting  to  10^. 
per  100/.  beyond  the  sum   required   by  the  Standing 


CASES  IN  CHANCERY. 


187 


Orders,  and  the  allotment  in  pursuance  of  that  applica- 
tion. Now,  even  assuming  all  these  facts  to  be  made 
out,  still  they  all  existed  in  Ashpitel  v.  Sercombe ;  but 
the  Court  of  Error  there  held  that  (even  though  the 
applicant  in  that  case  accepted  the  shares  and  paid  his 
deposit),  yet  there  was  no  evidence  of  an  agreement 
to  allow  the  deposit  to  be  expended  in  preliminary 
expenses.  I  am,  therefore,  clear  that  Mr.  Cappers 
name  ought  to  be  erased  from  the  list. 

The  costs  of  the  parties  will  come  out  of  the  fund. 


1851. 

Capper's 
Case. 


IN  THE  WINDING-UP  OF  THE  DIRECT  BIR- 
MINGHAM, READING  AND  BRIGHTON 
RAILWAY  COMPANY. 

EX  PARTE  SICHELL. 
1  HE  facts  of  this  case  were  as  follows. 

On  the  10th  October  1845,  the  secretary  to  the  Com- 
pany wrote  to  inform  Mr.  Sic  hell,  who  was  a  member 
of  the  provisional  committee,  that  the  committee  of 
management  had  apportioned  one  hundred  shares,  in  the 
Company,  to  each  member  of  the  provisional  committee ; 
and  requesting  to  be  informed,  on  or  before  Wednesday 
then  next,  whether  Mr.  Sichell  would  take  that  or  any 
less  number  of  shares.  On  the  14th  of  that  month,  Mr. 
Sichell  wrote  to  the  secretary,  inquiring  whether  the 
surveyors  would,  positively,  be  ready  for  the  next 
session ;  and  adding  that,  should  it  be  so,  he  should  be 
happy  to  accept  the  one  himdred  shares  allotted  to  him. 


1851: 

nth  and  15th 

January. 

Joint-etoek 

companies 

vrinding^up 

Acts. 
Contributory, 


Motion  that  Htfi 
name  of  a  con- 
tributory might 
be  struck  on 
the  list,  refused 
with  costs :  the 
case  being  un- 
distinguishable, 
in  principle, 
from  UpfilVs 
case. 

That  case  ob- 
served upon. 
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1851.  On  the  next  day,  the  secretary  replied  that  there  was 

SiCH£LL*8      °^  doubt  of  the  plans,   &c.  being  ready,  in  the  most 
Case.  perfect  and  satisfactory  manner  for  the  then  coming 

Session  of  Parliament.  On  the  17th,  Mr.  Sichell  replied 
as  follows :  ^^  Please  to  put,  in  my  name,  fifty  shares  of 
the  one  hundred  reserved  for  me  in  the  Direct  Birming- 
ham^ Oxford^  Reading  and  Brighton  Railway."  On  the 
18thy  the  secretary  wrote,  to  Mr.  Sichell^  informing 
him  that  the  committee  of  management  had  allotted  him 
fifty  shares,  and  requesting  him  to  pay  the  deposits 
thereon  to  the  Company^s  bankers,  on  or  before  the  24th 
of  the  month,  or  the  allotment  would  be  null  and  void ; 
and  adding  that  the  now  stating  letter,  with  the  bankers' 
receipt  appended  thereto,  would  be  exchanged  for  scrip, 
upon  Mr.  Sichell  presenting  it  at  the  offices  of  the 
Company  and  executing  the  parliamentary  contract  and 
the  subscribers*  agreement,  which  would  lie  at  the  Com- 
pany''s  offices  on  and  after  the  24th  of  the  month. 

The  Master  having  placed  Mr.  SichelVs  name  on  the 
list  of  contributories, 

Mr.  Rolt  and  Mr.  W.  T.  S,  Daniel  now  moved  that 
it  might  be  struck  off.  They  distinguished  this  case 
from  UpJUTs  (a)  on  the  following  grounds,  namely,  that 
an  apportionment  of  shares  was  not  a  final  allotment  of 
them;  and  that  Sichell  did  not  accept  the  shares, 
except  on  a  condition,  which  was  not  performed ;  namely 
that  the  Company  would  be  prepared  to  go  to  Parlia- 
ment in  the  then  next  session,  and  they  referred  to  Car- 
michaeCs  case  (6). 

Mr.  Roxburgh^  for  the  official  manager,  contended 

(a)  Uouseof  Lords  Cases,  674.  {b)  17  Sim.  163. 


CASES  IN  CHANCERY. 


189 


that  this  case  was  undistinguishable  from  UpjilTs ;  and 
that  it  differed  from  CarmichaePs  case^  because  Car- 
michael  never  accepted  any  specific  number  of  shares ; 
bat  that  it  was  u  distinct  acceptance  of  shares  to  say,  as 
Sichell  had  done :  ^*  Put  in  my  name  fifty  shares  of  the 
(Hie  hundred  reserved  for  me.^ 


1851. 
^^ . ' 

SlCHELL*8 

Case. 


Mr.  RoU  repUed. 

The  Vick-Chancbllob: 

I  shall  take  the  documents,  in  this  case,  home  with 
me,  in  order  that  I  may  compare  it  with  UpfilFs  case : 
but  I  confess  that  I  do  not  understand  that  case. 


The  Vicb-Chancellob  : 

I  took  these  papers  home,  for  the  purpose  of  ascer- 
taining, accurately,  what  the  letters  and  documents 
and  the  facts,  in  this  case,  were,  and  comparing  it  with 
UpfiWs  aue ;  because,  though  I  stated  that  I  do  not 
know  that  I  quite  understand  UpfilPs  case^  yet  it  is  a 
perfectly  binding  decision  no  doubt.  It  was  the  decision 
of  the  House  of  Lords,  and  much  considered,  as  far  as 
the  tribunal  was  constituted.  There  were  not  many 
Lords  present ;  but  I  have  nothing  to  do  with  that.  It 
was  a  good  deal  considered  by  Lord  Srougham^  who 
gave  great  attention  to  the  case ;  and  the  principle  on 
which  he  decided,  appears  in  many  passages  of  his  judg- 
ment ;  and  particularly  he  says,  in  the  latter  part  of  it, 
after  he  had  concluded,  and  when  the  subject  was  men- 
tioned again :  ^^  I  wish  it  to  be  distinctly  understood,  and 
it  is  of  the  greatest  importance,  that  it  is  upon  the  two 
facts  taken  together  that  the  judgment  proceeds.  One  of 
them  '■* — that  is  the  being  a  provisional  conmiitteeman — 
^'  is  found,  at  law,  not  to  be  sufficient  without  the  second ; 
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1851.  and  it  is  a  question  whether  the  second  is  sufficient 

Sichell's      without  the  firet."' 
Case. 

I  observe  that  the  case  of  Ashpitel  v.  Sercombe  (c) 
was  not  brought  before  the  House  of  Lords  at  ail,  in  the 
case  of  Button  v.  Upfill;  at  least,  it  does  not  appear, 
by  the  Report,  to  have  been  cited.  If  it  had  been,  no 
doubt  Lord  Brougham  would  not  have  said  that  it  was 
not  decided  at  law  as  to  the  second  fact,  when  it  is 
quite  clear  that  was  held  to  be  nothing  in  Ashpitel 
V.  Sercombe.  However,  what  the  House  proceeded 
upon  was  this :  that,  where  a  party  being  a  provisional 
committeeman,  is  informed  that,  in  his  character  of 
committeeman,  he  is  entitled  to  have  a  certain  number 
of  shares ;  and,  acting  upon  that  information,  he  accepts 
the  shares,  then,  those  two  facts  taken  together,  consti- 
tute him  a  contributory.  That  is  the  decision  of  the 
House  of  Lords.  That  being  so,  it  is,  at  least,  a  very  easy 
and  intelligible  state  of  facts.  Whether  the  conclusion 
is  such  as  I  should  have  arrived  at  myself,  I  need  not 
say.  I  have  only  to  look  at  SichelFs  case  to  see  whether 
that  state  of  circumstances  did  occur  there.  It  happens 
to  be  the  very  same  railway  as  in  UpfilVs  case. 

The  evidence  in  UpjilTs  case  was,  first  of  all,  this 
letter  of  information  from  the  secretary  to  the  Com- 
pany :  *'*'  I  am  requested  to  inform  you  that  the  com- 
mittee of  management  has  apportioned  one  hundred 
shares  in  this  Company  to  each  member  of  the  pro- 
visional committee.  You  will  please  to  inform  me,  on 
or  about  Wednesday  morning  next,  whether  you  will 
take  that  or  any  less  number.     Should  you  not  reply  by 

(c)  19  Law  Joum.  82,  Exch.  Cases. 
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that  time,  the   Committee   will   consider  you   decline  1851. 

taking  any.***     That  was  the  letter  in  the  present  case  ;       Sichell's 
and,  being  a  circular  letter,  it  was  the  same  letter  as  in  Case. 

UpfilTs  (Mse.  In  answer  to  that,  in  UpfilCs  case^  Mr. 
UpjUl  wrote :  ^^  I  accept  the  one  hundred  shares  allot- 
ted to  me  in  the  Direct  Birmingham  &c.  Company. 
— James  Upfilly  P.  C.'''* — "  P.  C'  meaning  Provisional 
Committeeman.  In  the  present  case,  as  in  UpfilVs  case^ 
the  party  was  a  provisional  committeeman ;  and,  upon 
receiving  that  letter,  he  writes  :  "  1  feel  obliged  for 
your  circular  of  the  10th  instant;  but,  upon  looking 
into  the  report  of  the  committee,  I  find  no  remark 
made  whether  the  surveyors  will,  positively,  be  ready  for 
the  next  session  ;  and  you  will,  perhaps,  drop  me  a  few 
lines  on  the  subject;  for,  should  it  be  so,  I  shall  be 
happy  to  accept  the  one  hundred  shares  allotted  to  me."" 
To  which  the  secretary  answers :  "  There  is  not  any 
doubt  of  our  plans  &c.  being  ready,  in  the  most  perfect 
and  satisfactory  manner,  for  the  coming  session  of  Parlia- 
ment.'*' In  answer  to  which,  on  the  17th  of  October, 
Mr.  Sichell  writes  this  letter : — "  Sir,  please  to  put  in 
my  name  fifty  shares  of  the  one  hundred  reserved  for 
me  in  the  Direct  Birmingham,  Oxford,  Reading  and 
Brighton  Railway.'*' 

Now  the  only  question  is  whether  that  correspond- 
ence amounts  to  the  same  thing  as  the  correspondence  did 
in  UpJilTs  case.  I  confess  I  think  it  does.  Mr.  Rolt  en- 
deavoured to  distinguish  it  on  the  ground  that  there  was 
only  a  conditional  acceptance.  Sichell  said  : — "  I  will 
not  accept,  because  I  must  first  be  satisfied  that  the 
scheme  will  be  ready  for  the  next  session  of  Parlia- 
ment.""  The  only  meaning  of  tliat  is : — "  I  do  not  like  to 
take  the  sliares  till  I  am  satisfied  on  that  point.''  But 
the  secretary  writes  something  which  does  satisfy  him : 
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1851.  whether  it  was  right  or  not  is  not  of  any  importance. 

Sichell's      ^®  waives  the  objection  and  says : — "  Please  to  put  in 

Case.  my  name  fifty  shares  of  the  one  hundred  reserved  for 

me.^^  In  UpfiWs  case  the  expression  was : — "  I  accept 
the  one  hundred  shares  allotted  to  me.""  It  would  be 
ridiculous  to  say  that  there  is  any  difference  between 
the  one  case  and  the  other.  Upfill  says : — "  You  tell  me 
I  may  have  one  hundred  shares;  I  will  have  them." 
Sichell  says : — "  You  tell  me  I  may  have  one  hundred 
shares;  I  will  have  fifty  of  them.'''*  The  quantum  of 
shares  makes  no  difference. 

In  UpfilVs  case,  also,  it  was  said,  as  it  was  in  this, 
that  there  was  only  an  apportionment  of  shares ;  and 
that  an  apportionment  did  not  amount  to  an  allotment. 
But  Lord  Brougham  considered  the  distinction  to  be  a 
mere  verbal  one,  and  said  that  apportioning  meant  the 
same  thing  as  allotting :  and  so  do  I. 

It  seems  to  me  that  this  case  is  undistinguishable, 
in  principle,  and,  indeed,  scarcely  in  a  single  word,  from 
UpfilTs  case ;  and,  therefore,  UpjUTs  case  will  govern  it ; 
and  Mr.  SicheWs  name  must  remain  on  the  list. 

Motion  refused  with  costs. 
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IN    THE     WINDING-UP    OF     THE     DIRECT  1^51: 

BIRMINGHAM,    OXFORD,    READING    AND     ^^jL^ui^.^^*' 

BRIGHTON  RAILWAY  COMPANY.  ' ' 

Joint-stock 

EX  PARTE  BEST.  companies 

unndtng-up 
np  Acts. 

JL  HE  Master  charged  with  the  winding-up  of  the  Com-     Contributory. 

pany  in  this  case,  had  placed  Mr.  BesCs  name  on  the    •'wri^ic/ion  of 

list  of  contributorics ;  but  Vice-  Chancellor  Knight  Bruce^  

on  a  motion,  by  way  of  appeal  from  the  Master's  deci-  After  the  Mcu- 

sion,  being  made  before  him,  ordered  the  name  to  be  *^^  "*^  mserted 
.  _  ._  ,       B,  s  name  m  the 

erased.     Afterwards,  the  Master^  on  new  eviaence  bemg  jjg^  ^f  contribu- 

brought  before  him  by  the  official  manager,  and  after  tones,  and  after 
hearing  both  sides,  ordered  the  name  to  be  restored.  oDneal  \ad^or- 

dered  it  to  be 

Mr.  Rolt  and  Mr.  PHor,  for  Mr.  Best,  now  moved   ^}l^^^  ^if,  the 
,  .11.  11  1    Master,  on  new 

that  the  name  might  be  agam  erased,  on  the  ground  evidence  being 

that,  as  Mr.  Best  had  been,  previously,  specially  ex-  brought  before 

eluded  from  the  list,  the  Master  had  no  jurisdiction  to  ^l!!l' ""jf  l'!!^ 
•^  ^  '  ^  •*  name  to  be  re- 

restore  his  name.     They  relied  on  the  81st  sect,  of  the  placed  on  the 

Winding-up  Act  of  1848,  11  &  12  Vict.  c.  45.*  1«^-      ,, 

^    ^  The  Court 

held  that  the 
Mr.    Bethell    and    Mr.    Roxburgh,   for    the    official    Master  had  ex- 
manager,  referred  to  the  17th  and  27th  sections  of  the  ^^^  ^^j™!" 

Act  of  1849,  1 2  &  13  Vict.  c.  108.*  dered  Uie  name 

to  be  again 

The  Vice-  Chancellor,  after  observing  that  Besfs  case 
was  undistinguishable,  in  point  of  merits,  from  UpfilPs 
case,  proceeded  thus  : — 


*  These  sections  are  stated  in  the  Judgment. 
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*85L  njy  opinion,  on  the  construction  of  these  Acts  of  Par- 

Best's         liamenty  is  that  the  Master  could  not  do  what  he  has 
Case.  done.     That  seems,  to  me,  to  be  pretty  clear. 

By  the  81st  section  of  the  first  Act,  it  is  enacted : — 
''  That  it  shall  be  lawful  for  any  person  whose  name  shall 
stand  upon  the  list  of  contributories,  to  summon  any 
other  person  whose  name  shall  not  be  upon  such  list  and 
who  shall  not  have  been,  previously,  specially  excluded 
therefrom,  to  appear,  before  the  Master^  at  a  day  and 
time  to  be  therein  specified,  to  show  cause  why  his  name 
should  not  be  included  in,  or  specially  excluded  from,  the 
list  :^  that  is  to  say,  if  the  name  has  not  been  excluded 
from  the  list,  the  party  may  be  summoned ;  but,  if  he 
has  been  specially  excluded,  his  case  cannot  be  recon- 
sidered. Then  comes  the  Amendment  Act.  How  does 
that  alter  it?  The  17th  section  says  : — ^'  It  shall  be 
lawful,  for  the  Master^  from  time  to  time,  to  reconsider 
and  review  any  order  or  proceeding  which  may  have  been 
made  by,  or  may  have  taken  place  before  him  under  the 
said  Act,  upon  such  terms  and  in  such  manner  as  he 
thinks  fit.*^  If  there  was  nothing  more,  it  is  clear  to  me 
that,  as  the  former  Act  had  said,  in  terms,  that  a  party 
who  had  been  specially  excluded,  should  not  be  put 
on  the  list  again,  that  did  not  authorize  the  Master 
so  to  proceed.  How  does  the  27th  section  alter  it! 
Not  at  all.  The  27th  section  says : — "  That  the  power, 
by  the  said  Act  given  to  contributories,  to  summon  any 
other  person  to  show  cause  why  his  name  should  not 
be  included  in,  or  specially  excluded  from  the  list*^ — 
because  it  may,  under  certain  circumstances,  be  bene- 
ficial to  a  party  to  have  his  name  on  the  list  as  a 
contributory  in  order  to  get  something  in  the  dis- 
tribution of  the  calls — "  and  the  power  of  the  Master^ 
to  declare  such  person  included  in  or  excluded  from  the 
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list,  shall  and  may  be  exercised,  from  time  to  time,  so  1851. 

long  as  the  list  has  not  been  wholly  settled,  although         Best's 
the  person   so   to  be   summoned    have    been   already  Cask. 

included  or  specially  excluded  (as  the  case  may  be) 
as  respects  any  other  share  or  interest  in  the  Company 
than  the  share  or  interest  in  respect  of  which  he  is  pro- 
posed to  be  included  in,  or  specially  excluded  from  the 
lutr 

Now,  according  to  the  tnie  constniction  of  the  former 
Act,  if  Mr.  Besfs  name  had  been  once  excluded  from 
or  included  in  the  list,  as  the  case  might  be,  under  no 
circumstances  could  he  be  summoned  to  be  included  or 
excluded  contrary  to  what  had  been  before  decided. 
But,  then,  this  Act  of  Parliament  contemplates  that 
the  party  who  has  been  included  or  excluded,  may  be 
shown  to  have  some  other  shares  than  those  in  respect 
of  which  he  was  before  included  or  excluded,  and  that 
he  may  be  entitled  to  be  included  or  excluded  in  respect 
of  them ;  and  then  he  may  be  proceeded  with,  with  re- 
spect to  those  other  shares,  just  as  if  he  had  never  been 
dealt  with  at  all ;  but  it  does  not  otherwise  alter  the 
former  Act.  Therefore,  I  think  that  this  motion  must 
be  granted.  Mr.  Best's  name  must  be  taken  off  the 
list,  because  the  Master  had  no  jurisdiction  to  put  it  on 
a  second  time. 

The  costs,  including  the  costs  in  the  Master's  Office, 
must  be  paid  out  of  the  estate. 

It  is  a  great  misfortune,  owing  to  the  hurried  way  in 
which  UpfilVs  case  was  necessarily  argued  at  the  end 
of  the  last  session  of  Parliament,  (it  being,  as  Lord 
Brougham  said,  extremely  important  to  get  the  matter 

Vol.  I.     N.  S.  v 
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1851. 

Best's 
Case. 


settled,)  that  the  case  was  heard  without  the  assistance 
which  might  have  been  had  if  more  time  had  been 
allowed,  and  that  not  one  of  the  cases  in  the  Court 
of  Exchequer  and  in  the  Court  of  Error,  was  brought 
under  the  consideration  of  the  House. 


1851: 
10th  January : 

and 
27th  February. 


IN  THE  MATTER  OF  ROSS'S  TRUST. 
EX  PARTE  COLLINS. 


Restraint  on 

anticipation. 

Separate 

property. 

Feme  coverte. 


James  ROSS,  by  his  win  dated  the  4th  of  Septem- 
ber 1824,  bequeathed  3000Z.  Consols  to  trustees,  in  trust 
to  pay  and  apply  the  annual  interest  (being  901.)  unto 
his  wife,  Ann  Ross^  (from  whom  he  had  been  some  time 
separated),  and  in  lieu  of  any  claim  or  claims,  for  or 
A  testator,  after  during  her  life,  for  her  sole  and  separate  use,  inde- 

having  be-  pendent  of  any  husband  she  mis^ht  thereafter  marry  and 

queathed  a  sum  ,  . 

of  stock  in  trust  ^^  ^^  control,  debts  and  engagements ;  and  her  receipt 

for  the  separate    and  receipts,  notwithstanding  her  coverture,  should  be  a 

use  of  his  wife 

for  her  life  di-     sufficient  discharge  or  discharges,  to  the  said  trustees : 

rected  that  it        and  the  testator  willed  and  directed  that  this  3000/. 

S'^heTufe      ^P^^'    ^'*   P®^   ^^"*-  C^°«^'»  s^^^"^'   **^"^  remain, 
and  be,  under       during  his  said  wife^s  life,  and  be,  under  the  orders  of  the 

the  order  of  the    gaid  trustees,  made  a  duly  administered  provision  for  her, 

trustees,  made  a.*.  /...  «  •  -, 

duly  administer-  °^^^  the  interest  of  it  given  to  her,  on  her  personal  appear^ 

ed  provision  for    ance  and  receipt,   by  any  banker  or  bankers  the  said 

her,  and  the  m-    trustees  micrht  appoint  in  London  or  elsewhere,  as  miffht 

terest  of  It  given       .  .  ,     -         ,    . 

to  her,  on  her       suit  the  parties,  by  half-yearly  instalments  of  45/.  sterling 

personal  appear-  each,  at  Midsummer  and  Christmas,  and  to  commence 

ance  and  receipt, 

by  any  banker 

the  trustees  might  appoint.     Held  that  the  wife  was  not  prohibited 

from  alienating  her  interest  in  the  stock. 
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on  the  next  half-yearly  clay  after  his  decease,  but  to  1851. 

cease  and  be  void  on  her  death,  together  with  the  Ross's 
trust ;  and  the  capital  of  3000/.  Consols  stock  to  be  Trust. 
rendered  back  to  his  estate,  by  the  said  trustees,  their 
executors,  administrators  and  assigns,  and  to  become, 
in  like  manner  as  his  other  personal  property,  the 
joint  and  separate  property  of  the  legitimate  children 
of  his  brother  Tkomcu  Ross^  their  heirs,  executors  and 
administrators. 

The  testator  died  in  1831.  After  his  death,  his 
widow  married  Thomcu  WeatherelL  In  February  1849, 
she  and  her  husband  (who  afterwards  died),  sold  and 
appointed  and  assigned  her  life-interest  in  the  Con- 
sols, to  the  Petitioner :  after  which  the  trustees  trans- 
ferred the  capital  into  Court,  under  the  Trustees  Relief 
Act. 

The  petition  prayed  that  the  Accountant-General 
might  be  directed  to  pay,  to  the  Petitioner,  the  dividends 
to  accrue  due  on  the  Consols,  during  the  remainder  of 
Mrs.  Weather eir 9  Wk. 

On  the  hearing  of  the  petition,  the  question  was, 
whether  the  trust  created  by  the  will  in  favour  of 
Mrs.  WeatherelLt  was,  simply,  a  trust  for  her  separate 
use,  or  a  trust  for  her  separate  use  with  a  restraint  on 
alienation. 

Mr.  Sautkgate^  for  the  Petitioner,  contended  that  the 
trust  was,  simply,  a  trust  for  the  separate  use  of  Mrs. 
WeatherelL     He  cited  Pybus  v.  Smith  (a),  Parkes  v. 

(fit)  3  Bro.  C.  C.  340. 

p2 
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1851.  White  (i),  Acton  v.  White  (c),  Scott  v.  Dauis  (d ),  and 

l^'gg>g  2nd  Roper  on  Husb.  and  Wife,  231. 

Trust. 

Mr.  Bethell  and  Mr.  T.  8.  Clarke,  for  Mrs.  Wea- 
therell^  contended  that  the  trust  was  a  trust  for  her 
separate  nse  with  a  restraint  on  alienation.  Thev  said 
that  no  particular  form  of  words  was  necessary  to 
prevent  a  woman  from  alienating  property  settled  to  her 
separate  use;  but  the  intention  of  the  author  of  the 
instrument  to  impose  the  restraint,  might  be  collected 
from  the  whole  of  the  instrument :  that  the  testator  in 
this  case,  had,  first,  created  a  trust  for  the  separate  use 
of  his  wife,  and  then  added  a  direction  that  the  subject 
of  that  trust  should  remain,  during  her  lifetime,  and  be, 
under  the  order  of  the  trustees^  a  duly-administered  pro- 
vision for  her,  and  the  interest  of  it  given  to  her, 
on  her  personal  appearance  and  receipt ;  which  was  in- 
consistent with  a  power  of  alienation  in  the  wife ;  and 
that,  as  the  testator  had  completed  the  trust  for  her 
separate  use  in  the  preceding  part  of  his  will,  the 
direction  in  the  subsequent  part,  could  not  be  satisfied 
without  holding  that  the  provision  which  the  testator 
had  made  for  his  wife,  was  inalienable :  Wagstaff  v. 
Smith  («),  Brown  v.  Bamford(f)y  Moore  v.  Moore  {g). 
Field  V.  Evans  (//),  Nedhy  v.  Nedby  (i),  TfiUett  v.  Arm- 
strong (A),  In  the  matter  of  Gaffee^s  Trust  (I), 

Mr.  Rolt  appeared  for  the  trustees. 

(b)  11  Ves.  209.  (g)  1  Coll.  54. 

(c)  1  Sim.  &  Stu.  429.  (A)  15  Sim.  375. 

(d)  4  Myl.  &  Cr.  87,  see  (i)  4  Myl.  &  Cr.  367. 
89.  (A)  Ibid.  390,  see  392. 

(e)  9  Ves.  520,  see  524.  (/)   1  Hall  &  Twells,  635, 
(  /)   I  Phill.  620.                    and  1  Macn.  &  Gord.  541. 
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The  Vice- Chancellor  said  that  the  words  attributed  1851. 


to  Lord  Cotienham  in  the  report  of  Scott  v.  Davis  (a),  Ross's 

namely,  that  the  decisions  seemed  to  require  that  the  Trust. 

intention   to   restrain  a  married  woman  from  aliening 

property  settled  to  her  separate  use,  should  be  expressed 

in  a   particular  form  of  words,  and   that   anticipation 

should  be,  in  terms,  prohibited,  could  not  have  fallen 

from  his  Lordship ;    for  neither  the  words,   '^  without 

anticipation,*'  nor  any  other  particular  form  of  words, 

were  necessary  for  that  purpose :   that  the  question  in 

this  case^  was  whcthc^r  t!ie  direction  that  the  capital  of 

the  trust-fund  should  remain,  during  Mrs.  WenthereWs 

life,  and  be,  under  the  order  of  the  trustees,  made  a  duly 

administered  provision  for  her,  and  the  interest  of  it 

given  to  her,  on  her  personal  appearance  and  receipt, 

was  a  direction    which    necessarily  implied    that    she 

should  not  alienate  the  dividends  of  the    fund  :    that 

the  words,  ^'  on  her  personal  appearance  and  receipt,*' 

did,   at  first  sight,   appear  so  to  iuiply ;    but   it  had 

been  decided,  repeatedly,  that  a  direction  for  payment 

to  a  married  woman  on  her  sole  receipt,  did  not  restrain 

her  from  alienation ;  and  the  case  referred  to  by  Sir 

William  Grants  M.  R.,  in  Wagstaff  v.  Smithy  decided, 

in  effect,  that  a  direction  for  payment  to  her  on  her 

personal  appearance,  did  not  have  that  effect ;  for  that 

case  decided  that  a  direction  to  pay  into  h^r  proper 

hands  did  not  deprive  her  of  the  power  of  disposition ; 

and  no  payment  could  be  made  into  her  proper  hands, 

without  her  personal   appearance :  and,  therefore,  the 

Petitioner  was  entitled  to  the  order  which  he  asked. 


On  this  day  the  Petition  was  placed  in  the  paper,  to    27th  February, 
be  spoken  to  as  to  costs.     The  question  was  whether  the 

(</)  \  Myl.  &  Cr.  87,  see  89. 
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1851. 

Boss's 
Trust. 


costo  were  to  be  paid,  wholly,  out  of  the  fund  in  Court, 
or,  in  part,  out  of  the  residue  of  the  testator's  personal 
estate. 


The  Vice- Chancellor,  after  a  good  deal  of  discussion, 
in  which  Mr.  Mcdins  and  Mr.  Fooks  took  part,  as 
Counsel  for  the  children  of  the  testator's  brother  Thomas 
Ross^  refused  to  give  Mrs.  Weaiherell  any  costs,  but 
ordered  the  costs  of  the  Petitioner,  as  between  party  and 
party,  and  the  costs  of  the  trustees,  as  between  solicitor 
and  client,  to  be  paid  out  of  the  corpus  of  the  fund  in 
Court. 


1851: 
22Dd  January. 

Assets. 

Equity  of 
redemption. 
Debtor  and 

creditor. 


The  e<juity  of  re- 
demption of  a 
mortgage  in  fee, 
is  made  legal 
assets  by  3  &  4 
WiU.IV.c.l04. 


FOSTER  V.  HANDLEY. 

JL  HIS  was  a  creditors'  suit,  for  the  administration  of 
the  estate  of  the  late  Henry  Handley^  Esq.,  which  con- 
sisted, in  part,  of  the  equity  of  redemption  of  a  mort- 
gage in  fee  of  freehold  property ;  but  which  he  had  not 
charged  with,  or  devised  subject  to  the  payment  of  his 
debts.  The  trustees  of  his  will  sold  the  equity  of  re- 
demption ;  and,  after  paying  off  the  mortgage-debt  out 
of  the  proceeds,  they  paid  the  surplus  into  Court  in  trust 
in  the  Cause. 

The  question,  at  the  hearing,  was  whether  the  surplus 
was  to  be  dealt  with  as  legal  or  as  equitable  assets,  under 
the  3  &  4  Will.  IV.  c.  104,  which  enacts:  "That  when 
any  person  shall  die  seised  of  or  entitled  to  any  estate  or 
interest  in  lands,  tenements,  or  hereditaments,  corporeal 
or  incorporeal,  or  other  real  estate,  whether  freehold, 
customary-hold,  or  copyhold,  which  he  shall  not,  by  his 
last  will,  have  charged  with  or  devised  subject  to  the 
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payment  of  his  debts,  the  same  shall  be  assets,  to  be 
administered  in  Courts  of  equity,  for  the  payment  of  the 
just  debts  of  such  persons,  as  well  debts  due  on  simple 
contract  as  on  specialty ;  and  that  the  heir  or  heirs  at 
law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  any  person  or  persons 
who  died  seised  of  freehold  estates,  was  or  were,  before 
the  passing  of  this  Act  liable  to,  in  respect  of  such  free- 
hold estates,  at  the  suit  of  creditors  by  specialty  in 
which  the  heirs  were  bound  :  Provided,  always,  that  in 
the  administration  of  assets  by  Courts  of  equity  under 
and  by  virtue  of  this  Act,  all  creditors  by  specialty  in 
which  the  heirs  are  bound,  shall  be  paid  the  full  amount 
of  the  debts  due  to  tjiem  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands." 


1851. 


Foster 

9. 

Handley. 


The  Vice- Chancellor  held  that  the  proviso  in  the  Act, 
made  the  equity  of  redemption  legal  assets ;  and,  con- 
sequently, that  the  creditors  by  specialty  in  which  the 
heirs  of  the  deceased  were  bound,  were  entitled  to  be  paid 
the  full  amount  of  their  debts,  out  of  the  money  in 
Court,  before  any  part  of  it  was  applied  in  payment  of 
the  debts  of  the  creditors  by  simple  contract.* 


Mr.  Smale  and  Mr.  Walet/  were  the  Counsel  in  the 
Cause. 

*  See  2  Coote  on  Mortgages,  page  98. 
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1851:  IN  THE  MATTER  OF  COYTE'S  ESTATE,  AND 

January  25  th. 
V— 4 '         IN    THE    MATTER    OF    THE    LIVERPOOL 

Uverpool  DOCK  ACTS.* 

Dock  Acts, 


Lands  Clauses 
Consolidation 


By  the  will  of  William  Coyte  dated  the  5th  of  Sep- 
Act,  tember  1831,  certain  houses  in  Liverpool^  being  lease- 

MC'tnvestment    jj^j^g  fgy  years,  were  devised  to  his  dauffhter,  Julia,  for 
of  compensation  ,  o        '  ' 

money.         her  separate  use,  for  life,  and,  after  her  decease,  to  her 

issue  living  at  her  death  as  purchasers ;  but  if  she  left 

Money  paid  into  „^  jg^^^  jj^jj,    ^^  ^^^^  decease,  then  to  the  testator's  son, 

Court  by  tne 

24»«yoo/ Dock    William. 

Trustees,  in 

holds  for  years  '^^^  testator  died  in  1832.    William^  his  son,  died  in 
taken  by  them  1833,  intestate.     Julia^  after  the  t^tator's  death,  inter- 
under  the  married  with  H.  Walker,  and  had  issue  two  children, 
powers  of  theur  .                 i .        i         ,        - 
Act  of  Parlia-  ^"O  weve  uifants  at  the  time  of  making  the  order  after- 

ment,  ordered      mentioned.     In  June,  1849,  the  trustees  of  the  Liver- 

to  be  reinvested" 

in  the  purchase   P^^  Docks,  in  exercise  of  the  powers  contained  in  the 

of  copyholds  of   Liverpool  Dock  Acts,  took  the  said  houses  and  paid 
inheritance.  630Z.,  the  amount  of  the  purchase-money  and  compensa- 

tion, into  Court.  A  petition  was,  thereupon,  presented, 
by  Julia  Walker  and  her  husband,  for  the  re-investment 
of  the  630/.  in  copyholds  of  inheritance.  On  this 
petition  the  Court  made  the  usual  reference  to  the 
Master. 


Master  Tinney^  by  his  report,  certified,  amongst  other 
things,  as  follows :  ^^  Having  regard  to  the  fact  that  the 
land  and  premises  sold  to  the  trustees  of  the  Liverpool 
Dock  Company,  were  leasehold,  and  that  the  land  and 

*  Ex  relatione  Mr.  /.  Nicholson, 


CASES   IN   CHANCERY.  203 

premises  proposed  now  to  be  purchased  with  the  money  1851. 

arising  from  such  sale,  are  copyhold  of  inheritance,  I       j  m 

humbly   submit,   to   the  judgment   of  this   honourable      Liverpool 
Court,  whether  the  same  is  a  proper  investment.'*''     The      I^ock  Acts. 
Master  also  reported  that  it  would  be  for  the  benefit  of 
all  parties  interested,  that  the  630/.  should  be  invested 
in  the  copyholds. 

The  petition  of  Julia  Walker  and  her  husband  to 
confirm  the  report  and  for  consequential  directions,  now 
came  on  for  hearing. 

Mr.  J,  Nicholson  for  the  Petitioners,  referred  to  the 
Liverpool  Dock  Act,  7  &  8  Vict.  c.  80,  s.  22,*  which, 
he  argued,  gave  the  Court  jurisdiction  to  order  such  a 
reinvestment  as  would  give  the  parties  interested  the 
same  benefit,  though,  not  necessarily  the  same  estate,  as 
they  had  in  the  land  taken  by  the  Company.  The 
Master  had  found  that  the  proposed  investment  was  for 
the  benefit  of  all  parties  interested. 

*  The  22nd  section  of  the  Liverpool  Dock  Act,  7  &  8  Vict, 
c.  80,  is,  substantially,  the  same  as  the  74th  section  of  the 
Lands  Clauses  Consolidation  Act,  and  is  as  follows : — "  That, 
where  any  purchase-money  or  compensation  paid  into  the 
Court  of  Chancery,  under  the  provisions  of  this  Act,  shaU 
have  been  paid  in  respect  of  any  lease  for  lives  or  years,  or 
any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or 
of  any  reversion  dependent  on  any  such  lease  or  estate,  it  shall 
be  lawful,  for  the  Court  of  Chancery,  on  the  petition  of  any 
party  interested  in  such  money,  to  order  that  the  same  shall 
be  laid  out,  invested,  accumulated,  and  paid  in  such  manner 
as  the  said  Court  may  consider  will  give,  to  the  parties  in- 
terested in  such  money,  the  same  benefit  therefrom  as  they 
might  have  legally  had  from  the  lease,  estate,  or  reversion  in 
respect  of  which  such  monies  shall  have  been  paid,  or  as  near 
thereto  as  may  be." 
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1851.  Mr.  Hare,  for  the  administrator  of  William  Coyte, 


In  re  The      *^®  son  ;  and 
Liverpool 
OCR  Acts.         j^^.^  BourdiUon^  for  the  Dock  trustees,  consented  to 
the  application. 

The  Vice- Chancellor^  at  first,  doubted  whether  he 
could  sanction  such  an  investment,  and  asked  by  what 
form  of  order  it  was  proposed  to  eiFect  the  object  of  the 
Petitioners.  The  minutes^  as  stated  below,  so  far  as 
they  are  special,  having  been  read  to  the  Court,  his 
Lordship  thought  that,  under  all  the  circumstances  of 
the  case,  he  might  venture  to  make  the  order  according 
to  the  proposed  minutes. 

Declare  that  the  copyhold  hereditaments  in  the  pe- 
tition mentioned,  are  a  proper  purchase,  wherein  to  in- 
vest the  630/.  cash,  subject  to  the  directions  hereinafter 
given.  Refer  it  to  the  said  Master ^  to  approve  of  a  proper 
conveyance  and  surrender  of  the  said  copyhold  heredi- 
taments, to  two  trustees,  their  heirs  and  assigns,  upon 
trust  for  the  Petitioner,  Julia  Walker^  during  her  life, 
subject  to  such  terms  and  conditions,  as  by  the  will  of 
W.  Coyte  the  testator,  are  expressed  and  declared  of 
and  concerning  the  leasehold  houses  in  the  said  will 
mentioned  ;  and,  from  and  after  the  decease  of  the  said 
Julia  Walker^  upon  trust  to  sell  the  said  copyhold 
hereditam^its,  and  to  stand  possessed  of  and  interested 
in  the  monies  to  arise  from  such  sale,  upon  trust  for  the 
person  or  persons,  who  would,  on  the  death  of  the  said 
Julia  Walker^  be  entitled,  under  the  said  will,  to  the 
said  leasehold  houses.  Let  the  Master  approve  of  two 
proper  persons  to  be  trustees,  for  the  purposes  afore- 
said, of  the  said  copyhold  hereditaments;  and  order 
that  such  trustees  declare  the  trusts  thereof,  accord- 
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ingly,  by  deed,  such  deed  to  be  settled  and  approved  1851. 

of  by  the  Master.  hT^Tx^ 


Liverpool 
Dock  Acts. 


WEST  V.  JONES.  ,351 . 

rp  28th  and  29th 

L  HIS   case  was  argued    on   the   28th  and  29th   of        January : 

January  1851.  by  19th_^. 

Mr.  Beihell  and  Mr.  Lewin^  for  the  Plaintiff;  and         Mortgagor  and 

mortgaget, 

Mr.  Roll  and  Mr.  W.  M.  James  for  the  Defendants,  t    m#     T"!  o^n 

In  March  1840, 

The  facts  are  stated  shortly  in  the  marginal  note,  and,  A,,  and  ^.  a  so- 

fully  in  the  judgment,*  where  the  arguments  abo  are  licitor  at  Car- 
^  ^    ,       ,    ,  ,  fnarthen,  raised 

stated  and  observed  upon.  2500/.  bv  sale  of 

a  sum  of  stock 
On  the  1 9th  of  February,  "J^"^^ 

with  the  inten- 
The  Vicb-Chanckllor  delivered  the  following  judg-  tion  of  lending 

ment :  ^  ?,"  mortgage, 

to  C.  who  re- 

The  bill  in  this  case,  seeks  to  establish,  against  the  sided  at  Car* 

marthen^  but 
*  See  po9ty  p.  208  et  seq.  spent  put  of 

the  year  in 
London,  A.  enabled  B.  to  receive  the  2500/.  for  the  purpose  of 
the  loan,  and  intrusted  him  with  the  conduct  of  the  transaction. 
Accordingly  B.  prepared  the  mortgage-deed ;  and,  on  the  29th  of  May 
1 840,  through  his  London  agents  and  by  arrangement  between  him 
and  C*s  soUdtor,  procured  C.  (who  knew  that  tne  money  was  in  B.'s 
hands)  to  execute  it,  and  to  sign  a  receipt,  on  the  back  of  it,  for  the 
2500/.  The  agents  took  the  deed  awav  with  them  ;  and,  shortly  after- 
wards, procured  A.  to  execute  it,  and  then  sent  it  to  B.  It  having  been 
arranged,  between  B,  and  C,  that  the  mortgage-money  should  be ' 
paid  into  the  Carmarthen  bank,  to  C.'«  credit,  B.,  on  the  31st  of  May, 
paid  513/.,  and,  on  the  31st  of  October,  1050/.,  accordingly,  in  part 
of  the  2500/.     In  November  he  died  insolvent. 

Held  that,  as  between  A.  and  C,  A.  was  to  be  treated  as  mort- 
gagee for  the  whole  2500/. 
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1851. 


West 

V, 

Jones. 


Defendants,  who  are  the  executors  and  devisees  in  trust 
of  the  late  John  Jones^  of  Ystrad^  a  mortgage-security 
for  2500/. :  and  it  prays  a  declaration  that  the  Plaintiff 
is  entitled  to  be  treated  as  a  mortgagee  to  that  amount, 
with  further  relief  consequential  on  that  state  of 
things.  The  question  in  the  cause  is,  whether  the 
Plaintiff  is  entitled  to  be  treated  as  a  creditor,  by 
mortgage,  for  that  amount,  or  only  for  a  smaller  sum  of 
1563Z.  16s.  8d. 


There  is  no  doubt  of  the  fact  that,  on  the  27th  May 
1840,  Jones  executed  certain  indentures  of  lease  and 
release,  dated  the  26th  and  27th  days  of  May,  1840, 
and  that  he,  thereby,  conveyed,  to  the  Plaintiff  and  to 
Lewis  Richard  Vaughan,  since  deceased,  and  their  heirs, 
certain  freehold  property  situate  partly  in  the  Metro- 
polis, partly  in  Cardiganshire^  and  partly  in  or  close  to 
the  town  of  Carmarthen.  The  conveyance  purports 
to  be  made  in  consideration  of  2500/.  advanced  to 
Jones  by  the  Plaintiff  and  Vaughan,  and  there  is  a 
proviso  for  redemption  on  repayment  of  that  sum  with 
interest.  The  day  for  payment  is  not  stated,  being  left 
in  blank.  At  the  time  of  the  execution,  Jones  also 
signed  on  the  back  of  the  deed,  a  receipt  for  the  whole 
2500/.  At  the  same  time,  by  way  of  further  security, 
Jones  conveyed  the  equity  of  redemption  of  other  large 
estates,  then  already  in  mortgage  to  an  insurance  of&ce 
for  a  sum  of  30,000/. :  but  I  do  not  think  that  anything 
turns  on  that  circumstance.  In  fact,  that  additional 
mortgage  was  of  no  value,  the  property  having  turned 
out  to  be  insufficient  to  satisfy  the  prior  mortgage. 
Vaughan^  one  of  the  mortgagees,  died  in  November 
1840;  and  Jones,  the  mortgagor,  died  in  November, 
1842.  After  the  death  of  Jones,  various  parts  of  the 
mortgaged  properly  were  sold   by  the  Defendants  as 
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devisees  in  trust  of  his  property,  and  the  purchase- 
money  was  paid,  to  the  Plaintiff,  in  part  discharge  of 
what  was  due  to  him.  This  was  all  done  with  his 
concurrence,  and  without  prejudice  to  his  rights  as  to 
the  balance  not  satisfied  by  the  produce  of  the  sales. 
Under  these  circumstances,  prima  faciey  the  Plaintiff 
is  entitled  to  an  account  of  what  is  due  to  him  on  the 
footing  of  his  being  a  mortgagee  for  2500Z.  That  is  the 
sum  stated  on  the  face  of  the  deed,  and  by  the  receipt 
indorsed,  as  the  sum  advanced  by  the  mortgagees. 


1851. 

> .— ' 

West 

V. 

Jones. 


But  the  case  made  by  the  Defendants  is  that  no  such 
sum  was  really  advanced:  that  the  deed  was  prepared 
by  the  mortgagees,  and  executed  by  Jones,  the  mort- 
gagor, upon  a  contract,  by  the  mortgagees,  that  they 
would  advance  that  sum,  but  that,  in  fact,  they  never 
did  so :  that,  in  truth,  the  only  sums  advanced  were, 
first,  a  sum  of  51 3Z.  on  the  30th  May,  1840,  and, 
secondly,  a  sum  of  1050/.  16^.  Sd,  on  the  31st  October 
following :  and  so  the  Defendants  say  that  the  mortgage 
ought  to  stand  as  a  security  for  those  sums  only. 


It  is  clear,  on  the  evidence,  that  Jones  never,  in  fact, 
received  more  than  those  two  sums :  but  the  question  is 
whether  he  so  conducted  himself,  in  the  transaction,  as 
to  entitle  the  Plaintiff  to  say  that,  whatever  may  be  the 
truth  of  the  case,  he  is  entitled  to  treat  Jones  as  having 
received  the  whole  2500/.  In  order  to  establish  his 
right  so  to  do,  the  plaintiff  relies  on  a  principle  perfectly 
familiar,  not  only  to  Courts  of  equity,  but  also  to  Courts 
of  law;  namely,  that,  where  a  party  has,  by  words  or 
by  conduct,  made  a  representation  to  another  leading 
him  to  believe  in  the  existence  of  a  particular  fact 
or  state  of  facts,  and  that  other  person  has  acted  on 
the  faith  of  such  representation,   then  the  party  who 
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1851. 
West 

V, 

Jones. 


made  the  representation  shall  not  afterwards  be  heard 
to  say  that  the  facts  were  not  as  he  represented  them 
to  be.  This  doctrine,  it  may  be  observed,  is  not  con- 
fined to  cases  where  the  original  representation  was 
fraudulent.  Where,  indeed,  that  is  the  case ;  where  a 
party  makes  a  represmitation  which  he  knows  to  be  false 
in  order  thereby  to  induce  another  to  act  on  the  belief 
that  it  is  true,  and  that  other  party  does  so  act,  the 
whole  transaction  is,  in  the  strictest  and  most  obvious 
and  popular  sense  of  the  word,  a  fraud.  But  the  doc- 
trine, not  only  of  this  Court,  but  also  of  Courts  of  law, 
goes  much  further.  Even  where  a  representation  is 
made  in  the  most  entire  good  faith,  if  it  be  made  in 
order  to  induce  another  to  act  upon  it,  or  under  circum- 
stances in  which  the  party  making  it  may  reasonably 
suppose  it  will  be  acted  on,  then,  primA  facie,  the  party 
making  the  representation,  is  bound  by  it,  as  between 
himself  and  those  whom  he  has  thus  misled. 


These  principles  being  clear,  the  question,  here,  is 
one  of  fact.  Has  the  Plaintiif  made  out  that  Jones  said 
or  did,  or  omitted  to  say  or  do  anything,  the  saying, 
doing  or  omitting  to  say  or  to  do  which,  now  precludes 
his  representatives  from  insisting,  as  between  them  and 
the  Plaintifi^  on  the  truth  of  the  case ;  namely,  that  a 
part  only  of  the  2500/.  was  ever  advanced  and  lent  to 
Jones  ?  In  order  to  arrive  at  a  just  condusion  on  this 
point,  we  must,  first,  ascertain  the  material  facts  of  the 
case  relative  to  the  advance  of  the  money. 


It  appears  that,  in  the  year  1839,  the  Plaintiff  and 
Lewis  R.  Vcmghan  were  co-trustees  of  the  marriage 
settlement  of  a  deceased  brother  of  Mr.  Vaughan ;  and, 
in  that  character,  they  had,  standing  in  their  names,  a 
sum  of  about  5000/.  Consols,  the  whole  or  a  part  of 
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which  they  were  willing  to  sell  out  in  order  to  lend  the  1851. 

proceeds  on  mortgage.     The  Plaintiff  resided  inLondon,  West 

Vaughan  was  a  solicitor  living  at   Carmarthen.     Mr.  v. 

JoneM  resided  at  Ystrad  near  Car  mar  then  ;  but  I  col-  Jones. 

lect  that,  being  a  member  of  Parliament,  he  was  gene- 
rally resident  in  London  during  the  session.    His  af&irs, 
so  far,  at  all  events,  as  relates  to  the  matters  in  question 
ID  this  suit,  were  managed  by  Mr.  Gardner^  a  solicitor 
at  Carmarthen.    JoneSj  being  indebted  largely  to  the 
Carwkorthett  bank,  was  anxious,  towards  the  close  of  the 
year  1839,  to  borrow  a  sum  of  money  on  mortgage  in 
order  to  enable  him  to  discharge  his  debt  to  the  bank, 
and,  in  this  state  of  things,  a  negotiation  was  opened, 
between  Vaughan  and  Gardner  acting  for  Jones^  the 
result  of  which  was  that  Vaughan^  eventually,  agreed  to 
lend  Jones  2500/.,  to  be  secured  by  the  mortgage  now 
forming  the  subject  of  this  suit.     The  money  which 
Vaughan  so  agreed  to  lend,  was  to  be  raised  by  sale  of 
part  of  the  trust  funds  so  standing  in  the  joint  names  of 
the  Plaintiff  and  himself.     Gardner  informed  the  Car- 
marthen bank  of  this  intended  mortgage,  and  agreed 
that  the  money,  when  advanced,  should  be  paid  to  Jomefs 
account  with  them ;  and,  on  the  faith  of  that  assurance, 
they  made  further  advances  to  Jones^  the  particulars  of 
which  I  do  not  think  it  necessary  to  state.     The  early 
part  of  the  year  1840,  seems  to  have  been  occupied,  by 
Vaughan^  in  the  investigation  of  the  title  and  preparing 
the  mortgage  deeds;   but,  on  the  27th  March  1840, 
Vaughan  wrote,  to  the  Plaintiff,  to  say  that  everything 
was  ready;   and  he  asked  the  Plaintiff  to  procure  a 
power  of  attorney  for  selling  a  sufficient  part  of  the  trust 
stock,  standing  in  their  names,  to  raise  the  2500/.,  ot^ 
rather,  2600/. ;  but  the  additional  100/.  had  no  refer- 
ence to  the  mortgage,  and  need  not  now  be  adverted  to. 
The  necessary  power  was  obtained  and  executed  by  the 


210 


CASES   IN   CHANCERY. 


1851. 


"West 

V. 

Jones. 


Plaintiff  and  by  Vaughan.  The  2600/.  was  then  raised 
by  sale  of  part  of  the  trust  stock,  and,  on  the  15th  of 
April,  the  proceeds,  2600Z.,  were,  by  authority  of  the 
Plaintiff,  remitted  to  the  Carmarthen  bank,  to  the  sole 
credit  of  VaughaUf  in  order  that  he  might  apply  2500/., 
part  of  it,  on  the  proposed  loan  of  Jones.  The  mort- 
gage deeds  having  been  prepared  and  engrossed  by 
Vaughan,  were,  by  him,  transmitted  to  his  London 
agents,  Messrs.  Walker  and  Grants  in  order  that  they 
might  procure  the  execution  thereof  by  Jones^  who  was 
then  in  London,  attending  to  his  parliamentary  duties, 
and  also  by  the  Plaintiff.  And,  accordingly,  on  the  27th 
of  May,  a  clerk  of  Walker  and  Grant  took  the  deeds  to 
Jones,  who,  in  his  presence,  executed  them,  and,  at  the 
same  time,  signed  the  usual  receipt  for  the  2500/., 
though  no  money  passed  on  the  occasion.  On  the  29th 
of  May,  the  same  clerk  took  the  deeds  to  the  Plaintiff, 
who  executed  them ;  and  they  were,  afterwards,  re- 
turned, by  Walker  and  Grant  so  executed,  to  Vaughan 
at  Carmarthen.  On  the  SOth  May  Vavghan  paid,  into 
the  Carmarthen  bank,  513/.  on  account  of  the  mortgage 
money.  It  should  be  stated  that,  when  Jones  executed 
the  deeds,  there  were  blanks  left  as  to  the  days  of  pay- 
ment of  the  mortgage  money ;  and  Jones,  on  the  day 
after  his  execution  of  the  deeds,  wrote,  to  Gardner, 
informing  him  that. he  had  signed  them,  and  desiring 
him  to  see  that  the  blanks  were  properly  filled  up.  I 
am  satisfied,  on  the  evidence,  as  matter  of  fact,  that, 
pursuant  to  those  instructions,  Gardner  did,  from  time 
to  time,  apply  to  Vaughan,  to  fill  up  the  blanks,  and  to 
pay  the  balance  of  the  money  to  the  credit  of  Jones  at 
the  bank.  But  such  applications  were  attended  with  no 
result  until  the  Slst  of  October  following,  when  Vaughan 
paid,  to  Jones's  credit  at  the  bank,  a  further  sum  of 
1050/.  16«.  8c/.     At  the   latter   end   of  the  following 
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month  of  November,  Vaughan  died  insolvciit ;  and  the  1851. 

question  is  whether  the  Plaintiff  or  the  representatives  Wkst 

of  Janes^  are  to  bear  the  loss  of  the  balance  of  the  mort-  v. 

gage  money  occasioned  by  that  insolvency.  Jones. 

The  Plaintiff,  in  support  of  his  equity,  insisted,  first, 
that  Jones^  or,  which  is  the  same  thing,  Oardner,  cer- 
tainly, knew  that  the  money  was  trust-money,  held,  by 
the  Plaintiff  and  Vaughan ^  upon  trust  for  somebody ; 
and  this  is  clearly  made  out  by  the  evidence.  There  is, 
however,  no  question  here  between  the  trustees  of  the 
money  or  those  who  were  dealing  with  them,  on  the  one 
hand,  and  the  cestuis  que  trusty  on  the  other.  The  lending 
of  the  money  on  mortgage,  was  no  breach  of  trust ;  and 
the  knowledge  that  the  money  was  trust-money,  does 
not  seem  to  me  to  carry  the  case  further  than  the  know- 
ledge that  it  was  a  fund  held  by  the  Plaintiff  and 
Vaughan  jointly.  In  dealing  as  to  the  money  with  third 
persons,  the  Plaintiff  and  Vaughan  were  merely  joint 
owners  and  joint  lenders.  I  do  not  think  that  the 
circumstance  of  their  joint  ownership  being  that  of  trus* 
tees,  affects  the  case. 

The  next  fact  which  the  Plaintiff  relies  on,  is  that, 
before  May  1840,  and,  therefore,  some  weeks  at  all 
events  before  the  execution  of  the  mortgage,  Gardner 
knew  that  the  2500/.  had  been  remitted  to  Vaughan. 
And  this  seems  to  me  to  be  clearly  made  out.  It  may, 
therefore,  be  taken,  as  established,  that  Vaughan,  having 
agreed  to  lend,  on  mortgage,  2500/.,  being  money  which 
he  held  as  co-trustee  with  the  Plaintiff,  receives,  from  the 
Plaintiff,  the  whole  of  that  money  in  order  that  it  may 
be  paid  over  to  the  borrower,  and  that  this  was  known 
to  the  intended  borrower.  In  this  state  of  things, 
Vaughan^  who  nmst,  I  think,  clearly  be  treated  as  the 

Vol.  I.     N.  S.  q 


Jones. 
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1851.  agent  of  the  Plaintiff  in  the  matter  of  the  loan  and  as 

West  being  authorized  to  act  for  him,  procures  Jones ^  the 

V.  borrower,  to  execute  the  deed,  and  to  sign  the  usual 

receipt  for  the  mortgage-money,  before,  in  fact,  any  part 
of  it  had  been  advanced.  Of  course,  as  between 
Jones  and  Vaughan^  that  execution  and  signature  would 
avail  nothing.  Vaughan  could  never  be  allowed  to  say, 
to  Jones^  "  You  have  admitted  the  receipt  of  2500/., 
and  I  shall  hold  you  to  that  admission."^  As  between 
Jones  and  Vavghan^  the  execution  of  the  deed,  though 
the  receipt  of  the  whole  mortgage-money  is  admitted, 
was  clearly  an  act  done  merely  with  a  view  pro- 
spectively to  secure  the  2500/.  when  it  should  have  been 
advanced. 

But  the  question  is  what  is  its  effect  as  between 
Jones  and  the  Plaintiff!  And,  in  order  to  arrive  at  a 
just  conclusion  on  this  point,  let  us  first  consider  how 
the  case  would  have  stood  if  Vaughan  had  been  a  mere 
agent  for  the  Plaintiff,  that  is  to  say,  suppose  the 
money  had  been  wholly  the  money  of  the  Plaintiff,  and 
that  the  Plaintiff  had  employed  Vaughan^  his  attorney 
at  Carmarthen^  to  lend  it  on  mortgage  to  Jones,  and, 
for  that  purpose,  had  remitted  it  to  Vaughan  at  Car- 
marthen^ and  that  all  this  was  known  to  Jones^  the 
borrower.  If,  in  such  a  state  of  things,  Jones  should 
have  executed  the  mortgage  and  delivered  it  to  Vaughan 
without  receiving  the  money,  he  would,  obviously,  have 
put  it  in  the  power  of  Vaughan  to  cheat  his  employer  by 
representing  to  him  that  he  had  paid  the  money  over  to 
Jones,  when,  in  fact,  he  had  not  done  so.  The  Plaintiff 
would,  reasonably,  suppose  when  he  saw  that  the  deed 
had  been  duly  executed  by  Jones  with  a  receipt  for  the 
money  indorsed,  that  Vaughan,  his  agent,  had  per- 
formed his  duty  by  paying  over  the  money,  and   so 
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obtaining  the  due  execution  of  the  deed.  Jones^  in  such 
a  case,  knowing  that  Vaughan  held  the  money  merely 
as  agent  of  the  Plaintiff,  certainly  ought  not  to  have 
executed  and  parted  with  the  deed  without  first  re- 
ceiving the  money.  Or,  if  he  did  so,  he  would,  thereby, 
alter  the  relation  of  Vaughan  towards  the  contracting 
parties.  Vaughan  would,  thenceforth,  hold  the  money 
as  agent,  not  for  the  Plaintiff,  but  for  Jones. 


1851. 


West 

r. 
Jones. 


The  question  then  comes  to  this:  How  far  is  the 
case  altered  by  the  circumstance  that  Vaughan  was 
not  a  mere  agent  for  the  Plaintiff,  but  was  a  co-lender 
with  him  of  the  money!  This  is  the  part  of  the 
case  on  which  I  have  had  considerable  doubt.  But 
I  have  arrived  at  the  conclusion  that  the  same  principles 
which  would  have  prevailed  if  the  Plaintiff  had  been  the 
sole  owner  of  the  money,  are  equally  applicable  to  the 
actual  facts  of  this  case;  namely,  the  loan  of  money 
belonging  jointly  to  the  Plaintiff  and  to  Vaughan.  In 
the  former  case,  the  borrower,  by  executing  and  deliver^ 
iog  the  deed  to  the  agent,  says,  impliedly,  to  the  prin- 
cipal, that  is  to  say,  the  lender :  ^^  I  have  received  your 
money  through  the  hands  of  your  agent,  and  you  need 
not  trouble  yourself  further  about  it."  In  the  latter 
case,  he  says :  '*  Your  co-trustee,  in  whose  hands  you 
placed  the  trust-money  in  order  that  it  might  be  lent  to 
me,  has  lent  it  to  me,  and  I  have  given  him  a  mortgage 
by  way  of  security  to  him  and  to  you.*^  But  the 
material  point,  in  both  cases,  is  the  same.  The  bor- 
rower, in  the  one  case  as  in  the  other,  enables  the  party 
actually  trusted  with  the  money,  to  satisfy  the  party 
trusting  him  that  it  has  been  duly  applied;  and  the 
principle  of  both  Courts  of  law  and  Courts  of  equity 
in  such  cases,  is  that  the  party  acting  or  abstaining 
to  act  on  the  faith  of  such  a  representation,  has  a  right, 

q2 
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as  between  himself  and  the  person  by  whom  he  has  been 
so  misled,  to  treat  the  representation  as  true. 

It  was  argued,  for  the  Defendant,  that,  in  this  case, 
the  money  was  in  proper  custody  when  it  was  in  the 
hands  of  Vaughan ;  that  it  was,  in  fact,  his  money 
as  much  as  the  money  of  the  Plaintiff,  and  so  that  the 
doctrine  appUcable  to  the  case  of  money  in  the  hands  of 
an  agent,  could  not  be  followed ;  that,  here,  the  execu- 
tion of  the  deed,  could  not  mislead  the  lender ;  for  that 
Vaughan^  himself,  was  the  lender,  and  he,  certainly, 
knew  the  very  truth  of  the  case.  To  this  reasoning 
I  do  not  accede.  It  is  true  that  Vaughan  himself  was 
the  lender,  or,  rather,  one  of  the  lenders  of  the  money. 
But  Gardner^  who  acted  for  Jones  throughout  the  whole 
transaction,  knew,  from  the  very  first,  that  the  money 
was  trust-money  held  by  Vaughan  and  another  as  co- 
trustees. This  is  obvious  from  his  letter  to  Vaughan 
of  the  1 2th  November  1839;  when,  speaking  of  the 
value  of  Jones's  estate,  he  gives  him  information  which 
he  desires  him  to  communicate  to  his  co-trustee.  He 
also  knew,  or,  to  use  his  own  words  in  his  answer  to  the 
3 1st  interrogatory,  had  reason  to  believe,  previously  to 
May  1840,  that  the  money  had  been  remitted  to 
Vaughan.  He  must,  therefore,  have  known  that  the 
co-trustee,  that  is  to  say,  the  Plaintiff,  had,  before  that 
time,  put  the  money  into  the  hands  of  Vaughan^  and,  of 

• 

course,  that  he  had  done  so  in  order  that  it  might 
be  lent  to  Jones  on  his  executing  the  mortgage.  What 
Gardner  knew  I  must  treat  Jones  as  knowing ;  and  if, 
with  this  knowledge,  Jones  chose  to  execute  the  deed, 
and,  thereby,  enable  Vaughan  to  satisfy  the  Plaintiff 
that  he,  Vaughan^  had  done  what  the  Plaintiff  had 
trusted  him  to  do,  I  think  that  Jones  must  abide  the 
consequences  of  his  act. 
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On  these  grounds,  I  have  come  to  the  conclusion  that 
the  Plaintiff  has  established  a  right,  as  against  the 
estate  of  Jones,  to  be  treated  as  a  mortgagee  for  the  full  t;. 

sum  of  2500/.  •'«'**=»• 

It  may  be  proper,  however,  to  notice  one  or  two 
minor  points  made  in  argument  for  the  Defendant,  lest 
it  should  be  supposed  they  have  been  overlooked.  It 
was  contended  that  the  bill  was  framed  on  the  sup- 
position, not  that  Jones  had,  by  his  conduct  in  executing 
the  deed  incautiously,  led  the  Plaintiff  to  act  on  the 
supposition  that  the  money  had  duly  come  to  his  hands ; 
but  that  he,  or  Gardner  his  agent,  had  wilfully  per- 
mitted Vaughan  to  retain  and  misapply  it.  And  no 
doubt  there  are  many  charges,  in  the  bill,  framed  on  this 
hypothesis,  and  introduced  for  the  purpose  of  showing 
that  Jones  or  Gardner  had  been  privy  or  consenting 
to  the  misapplication  of  the  money  by  Vauffhan.  It  is 
due  to  the  parties  to  say  that  the  evidence  wholly  fails 
in  establishing  these  charges;  and,  if  the  Plaintiff's 
title  to  relief  had  depended  upon  their  being  made  out, 
his  bill  must  have  been  dismissed.  There  is  nothing  to 
lead  to  the  suspicion  of  any  unfairness  in  the  transaction. 
All  parties  relied  on  the  solvency  of  Vaughan.  I  see 
nothing  like  bad  faith  on  the  part  either  of  Jones  or 
Gardner. 

But  the  bill,  it  must  be  observed,  besides  the  charges 
of  specific  nn'sapplication  of  the  money  with  the  con- 
nivance of  Jones,  contains  a  general  charge  that  the 
money  was  left,  by  Jones,  in  the  hands  of  Vaughan^ 
contrary  to  the  usual  course  of  business.  The  bill  also 
charges,  in  substance,  that  if,  in  fact,  the  whole  of  the 
2  >00/.  was  not  paid,  by  Vaughan,  to  Jones  or  according 
to  his  direction,  yet  that  Jones,  by  never  calling  on  the 
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Plaintiff  for  the  money,  led  him  to  suppose  that  it  had 
been  all  duly  advanced ;  and  these  charges  being  all,  as 
I  think,  fully  made  out  in  proof,  seem  to  me  to  be  quite 
sufficient  to  warrant  the  Court  in  granting  the  relief 
asked  for. 


Some  reliance  was  placed,  in  the  argument,  on  the 
conduct  of  the  parties  after  the  death  of  Vaughan.  No 
attempt,  it  was  said,  was  made,  for  above  a  year  after 
that  event,  to  fix  Jones  with  the  loss  occasioned  by 
VaugharCs  insolvency ;  and,  on  the  contrary,  those  who 
acted  for  the  Plaintiff  seemed  to  admit  that  the  loss 
must  fall  on  him.  On  the  part  of  the  Plaintiff,  it  was 
answered  that  this  was  done  under  the  assurance,  made 
by  VaugharCs  family,  that  they  would  step  forward 
to  make  good  the  loss,  in  order,  thereby,  to  save  the 
honour  of  their  relation  and  protect  his  memory  from 
obloquy.  It  is  not  necessary  that  I  should  decide  how 
far  this  is  made  out.  It  is  sufficient  for  me  to  say  that 
the  rights  of  the  parties  must  be  decided  according  to 
the  facts  of  the  case,  and  not  according  to  the  view 
of  the  legal  and  equitable  consequences  of  those  facts 
taken  by  the  parties. 


Another  point  made,  or,  at  all  events,  glanced  at  in 
the  argument  for  the  Defendant,  was  that  the  relief  (if 
any)  to  which  the  Plaintiff  would  be  entitled,  was  not 
that  he  should  be  declared  a  creditor  for  the  whole 
2500/.,  but  only  for  so  much  as  he  might  have  recovered 
from  Vavghan^  if  he  had  not  been  led,  by  Jones,  to 
believe  that  the  money  had  been  all  properly  applied ; 
and  the  bill,  it  was  said,  is  not  framed  with  a  view  to 
any  such  relief.  But,  in  a  case  like  this,  such  a  prin- 
ciple seems  to  me  incapable  of  application.  Where  the 
complaint   is   that  the  Defendant  has  omitted   to   do 
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something  which  he  ought  to  have  done,  there,  it  is  1851. 

essential,  in  order  to  establish  the  PlaintifTs  title   to  West 

relief,  that  he  should  show  himself  to  have  been  injured  v. 

by  the  omission  complained  of,  and,  therefore  it  was  that,  Jones. 
in  Styles  v.  Guy  (a),  Lord  Lyndhurst,  on  a  bill  seeking 
to  charge  the  Defendant,  an  executor,  with  a  loss 
occasioned  by  his  not  having  taken  proceedings  against 
a  co-executor,  directed  an  inquiry  whether,  if  the  De- 
fendant had  taken  measures  for  calling  in  the  money 
from  his  co-executor,  it  might  have  been  recovered. 
But  the  foundation  of  the  Plaintiff's  complaint  here, 
is  not  any  omission  on  the  part  of  Jones.  The  Plaintiff 
complains  of  an  act  done  by  Jones,  whereby  he  was 
misled ;  whereby  he  was  induced  to  act  on  the  belief 
that  a  given  state  of  facts  existed  which  did  not  really 
exist.  The  Plaintiff  says,  "  You,  Jones,  told  me  that 
Vaugkan  had  paid  the  money  to  you,  and  I  trusted  to 
what  you  said.^  The  onus  in  this  case,  even  if  the  prin- 
ciple be  at  all  applicable,  would  be  not  on  the  Plaintiff 
to  show  that,  but  for  the  execution  of  the  deed  by 
Jones,  he  could  have  recovered  the  money  from 
Vuuyhan ;  but  on  the  Defendants,  to  show  that  he 
could  not.  And  this  it  would,  obviously,  be  impossible 
to  establish,  considering  that  Vaughan  lived  for  six 
months  after  the  execution  of  the  deed,  and,  for  aught 
that  appears  to  the  contrary,  in  good  credit. 

I  am,  therefore,  of  opinion  that  the  Plaintiff  has  made 
out  his  title  to  relief  to  the  extent  of  being  treated  as 
mortgagee  for  the  full  sum  of  2500Z. ;  and  the  decree 
must  declare  him  so  entitled  accordingly. 

The  only  remaining  question  is  that  of  the  costs.    The 

(//)  4  Youn.  &  Coll.,  Exch.  Cases,  5/1. 
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Plaintiff  must  clearly  have  the  general  costs  of  the  suit. 
But  a  considerable  part  of  the  costs  has  arisen  from  the 
charges  in  the  bill,  whereby  the  Plaintiff  has  attempted 
to  fix  JoneSy  or  Gardner  as  his  agent,  with  knowledge  of 
a  connivance  in  the  misapplication  of  the  money  by 
Vaughan.  In  these  charges  I  think  the  Plaintiff  has 
wholly  failed  ;  and  I  shall,  therefore,  in  giving  him 
his  costs,  except  all  costs  occasioned  by  those  charges  ; 
and  I  shall  declare  the  Defendants  to  be  entitled  to 
all  their  costs  occasioned  by  the  introduction  of  such 
rharges,  to  be  set  off  against  the  Plaintiff's  general  costs 
of  the  suit. 


1851 .  FIELD  V.  TITMUSS. 

25th  January  ^^ 

and  1  HE  bill  was  filed  by  a  creditor,  on  behalf  of  himself 

'  and  all  the  other  creditors  of  a  testator.     The  debt 

Creditor's  suit,  which  the  Plaintiff  (who  had  been  the  testator's  solicitor) 

Decree  in  a  ere-  claimed  to  be  due  to  him,  was  449Z.,  being  the  amount 

dttor  8  8uit»         »  ,    I*      t      •  t  i*j  J 

Proof  of  debt  ^^  account,  for  busmess  done  and  monies  advanced, 

._  which  the  Plaintiff  had  delivered  to  the  testator,  and  at 

A  suit  was  in-      the  foot  of  which  the  testator  had  signed  a  memorandum 
stituted  by  A, 

OQ  behalf  of  himself  and  all  the  other  creditors  of  a  testator,  against 
the  executor.  The  executor  disputed  the  Plaintiffs  debt,  but  ad- 
mitted that  he  had  paid  all  the  testator* s  debts  which  had  come  to 
his  knowledge,  and  also  the  legacies  given  by  the  will,  and  that  he 
was  the  residuary  legatee.  The  Plaintiff  proved  the  debt ;  and,  after 
the  hearing  of  the  Cause,  contended  that  the  decree  ought  to  be 
prefaced  with  a  declaration  that  be  was  a  creditor  on  the  tes- 
tator's estate  for  the  amount  of  his  debt. 

But  the  Court  held  that,  notwithstanding  the  special  circum- 
stances of  the  case>  the  declaration  ought  not  to  be  made,  and  that 
the  Plaintiff  was  bound  to  prove  his  debt  over  again  in  the  Master  s 
office. 
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agreeing  to  pay  interest  at  five  per  cent,  per  annum  on  i851. 

the  amount,  until  it  should  be  paid. 

The  answer  disputed  the  debt^  but  admitted  that  the  Titmuss. 
Defendant  had  paid  all  the  testator^s  debts  wliich  had 
come  to  his  knowledge  and  the  legacies  given  by  the  will, 
and  that  the  Defendant  was  the  residuary  legatee.  It 
added,  however,  that  the  assets  which  the  Defendant 
had  possessed,  were  not  sufficient  to  pay  the  testator's 
funeral  and  testamentary  expenses  and  debts,  including 
the  debt  claimed  by  the  Plaintiff. 

The  Plaintiff,  in  consequence  of  his  debt  being  dis- 
puted, proved,  before  the  hearing  of  the  Cause,  that  the 
signature  to  the  memorandum  was  in  the  testator^s 
handwriting.  The  Cause  was  heard  on  the  10th  of 
December  1850.  The  minutes  of  the  decree,  as  pre- 
pared on  behalf  of  the  Plaintiff,  contained  a  declara- 
tion ^  that  the  Plaintiff  was  a  creditor^  on  the  (es- 
tator*s  estate,  for  the  449/.,  with  interest  thereon,  at 
five  per  cent,  from  the  date  of  the  memorandum,  and 
then  directed  the  Master  to  take  an  account  of  what 
was  due,  to  the  Plaintiff,  for  principal  and  interest 
in  respect  of  tliat  sum,  and  of  what  was  due  to  the 
testator's  other  creditors,  and  to  compute  interest  on 
such  of  their  debts  as  carried  interest.  The  Regis- 
trar,  however,  struck  out  the  declaration,  and  declined 
to  draw  up  the  decree  otherwise  than  as  directing 
the  Master^  in  the  usual  way,  to  take  an  account 
of  the  debts  due  to  the  Plaintiff  and  the  other  cre- 
ditors, and  to  compute  interest  on  such  of  their  debts 
as  carried  interest.  In  consequence  of  which,  the 
Cause  was  placed  in  the  paper  for  the  minutes  to  be 
spoken  to. 
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1 85 1 .  Mr.  BetheU  and  Mr.  R.  K.  E.  Forster,  for  the  Plaintiflf, 

Field  disputed  the  correctness  of  the  report  of  Lord  Cotten- 

V,  hanis  judgment  in  Owens  v.  Dickenson  (a),  and  of  the 

TiTMuss.       proposition,  as  a  general  one,  in  Seton  on  Decrees,  page 

55,  that  the  Plaintiff,  in  a  creditor's  suit,  having  obtained 
a  decree,  must  prove  his  debt  over  again  in  the  Master  s 
office ;  and  they  distinguished  the  case  of  Newman  v. 
Norris(b)j  which  Mr.  Seton  cited  in  support  of  that  pro- 
position from  the  present  case.  They  added  that,  in  a  ere- 
ditors  suit,  where  the  personal  representative  of  the  de- 
ceased debtor,  had  not  contested  the  FlaintilF's  debt,  and 
the  Plaintiff  obtained  a  decree,  it  was  necessary  for  the 
Plaintiff,  if  the  other  creditors  disputed  his  debt  before 
the  Master^  to  prove  it  over  again  in  the  Masters 
office ;  but  that  no  such  necessity  existed  in  a  case  like 
the  present,  where  the  debtor'^s  personal  representative 
had  disputed  the  debt,  and  the  Plaintiff  had  established 
it  by  evidence,  and  then  obtained  a  decree ;  for,  they  said, 
in  such  a  case  the  debt  troTisit  in  rem  judicatam ; 
and  the  decree  makes  it  equivalent  to  a  judgment-debt. 

Mr.  James  Parker  and  Mr.  Elmsley^  for  the  Defend- 
ant, contended  that  the  decree  ought  to  be  drawn  up  in 
the  usual  form,  as  the  Registrar  had  suggested.  They 
said  that  there  was  a  difference  between  a  suit  instituted 
by  a  creditor  on  behalf  of  himself  alone,  and  a  suit 
instituted,  as  the  present  suit  was,  by  a  creditor  on 
behalf  of  himself  and  all  the  other  creditors  of  the 
debtor :  that,  in  the  former  case,  if  the  debt  was  ad- 
mitted or  proved,  the  Plaintiff  was  entitled  to  a  decree 
establishing  his  debt,  which  would  be  equivalent  to  a 
judgment ;  but,  in  the  latter  case,  the  forum  in  which 

(rt)  Craig  &  Phill.  48,  see  56.  (b)   I  Dick.  259. 
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the  demands  against  the  debtor^s  estate  were  to  be 
established,  was  the  Masters  office ;  and  any  creditor 
who  came  in  mider  the  decree,  was  at  Uberty  to  impeach 
the  Plaintiff  ^s  debt,  notwithstanding  he  had  proved 
it  before  the  hearing  of  the  Cause.  They  reUed  on 
Owens  V.  Dickinson  and  WJdtaker  v.  Wright  (c)  as  con- 
clusive authorities  in  their  favour;  and  distinguished 
Woodgate  v.  Field  (d )  from  the  present  case,  on  the 
ground  that  the  Defendant  in  that  case,  had  admitted 
assets.  They  concluded  by  observing  that  the  evidence 
which  the  Plaintiff  in  this  case,  had  entered  into,  would 
be  evidence  for  him  in  the  Masters  office,  but  would 
not  be  conclusive  evidence;  and,  therefore,  that  the 
declaration  had  been  improperly  introduced  into  the 
minutes. 


1851. 

^ . ' 

Field 
r. 

TiTMUSS. 


Mr.  Bethelly  in  reply,  referred  to  Seton  on  Decrees, 
page  84,  and  said  that,  in  Whitaher  v.  Wright^  no  issue 
was  raised,  on  the  pleadings,  as  to  the  debt;  and, 
therefore,  the  Plaintiff  in  that  case,  was  not  entitled  to 
have  any  declaration  introduced  into  the  decree  ;  but, 
here  the  debt  had  been  contested,  and  the  contest  had 
been  decided  in  the  Plaintiff's  favour;  and  that,  in 
Tomlin  v.  Tomlin(e)  also,  (which  Mr.  Parker  cited 
during  the  reply)  no  issue  was  raised  as  to  the  debt : 
that  the  Defendant  in  this  case  admitted  that  he  had 
paid  all  the  legacies  given  by  the  testator,  which  was 
equivalent  to  an  admission  of  assets ;  and  that  he 
admitted  also  that  he  was  the  residuary  legatee,  and  that 
all  the  testator's  debts,  except  that  due  to  the  Plaintiff, 
had  been  paid ;  and  therefore  the  Plaintiff  and  the  De- 
fendant were  the  only  parties  interested  in  the  testator^s 
estate. 


(c)  2  nare,  310,  see  313 
and  314. 


{d)  Ibid.  21} . 
(<?)   1  Hare,  236. 
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1651.  The  Vice-Chancellor  : 

Field  In   this  case,  the  original  suit  was  an  ordinary  ere- 

^*  ditor  8  suit,  against  the  Defendant  as  executor  of  Wil- 

liam   Titmuss^  the  Plaintiff  having  been  the  solicitor 


8th  February. 


of  the  testator  in  his  lifetime.  The  debt  on  which  the 
Plaintiff  relied,  was  a  written  memorandum,  subscribed 
by  the  testator  at  the  foot  of  an  account  consisting 
of  the  amounts  of  several  bills  of  costs ;  and  by  which 
memorandum  the  testator  admitted  the  correctness  of 
the  bills,  and  agreed  to  pay  interest  on  the  amount.  The 
Defendant  having,  in  his  answer,  disputed  the  debt,  the 
Plaintiff  examined  several  witnesses,  who  proved  the  tes- 
tator's signature  to  the  memorandum.  There  was  no 
other  evidence.  The  Defendant  filed  a  cross  bill  im- 
peaching the  genuineness,  or,  at  all  events,  the  fairness 
of  the  document  so  signed  or  alleged  to  have  been  signed 
by  the  testator.  But  he  did  not  go  into  evidence ;  and 
the  whole  equity  of  the  cross  bill  was  denied  by  the 
answer.  The  two  causes  came  on  for  hearing  together ; 
and  I  was  of  opinion  that  the  Plaintiff  in  the  original 
suit,  had  made  out  his  demand,  so  as  to  entitle  him  to  a 
decree ;  and  that  the  Plaintiff  in  the  cross  suit  had 
wholly  failed.  I,  therefore,  dismissed  the  cross  bill  with 
costs;  and  the  only  question  is  what  is  the  decree  to 
which,  under  these  circumstances,  the  Plaintiff  is 
entitled  ? 

Mr.  Bethelly  on  his  behalf,  contended  that  though,  in 
general,  the  common  decree  in  a  creditor*'s  suit,  merely 
directs  a  general  account  of  all  debts,  leaving  to  the 
Plaintiff,  in  common  with  other  creditors,  the  obligation 
of  establishing  his  demand  in  the  Masters  office,  yet 
that  the  rule  was  different  where  the  Plaintiffs  demand 
has  been  disputed,  as  it  was  in  this  case,  and  established 
by  evidence.     But  I  find  no  authority  for  this  distinc- 
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tion  :  and,  on  the  contrary,  Lord  Cottenham,  in  Owen  1851. 

V.   DickensoTif   speaks  of    the   obligation   of    the    ere-  Field 

ditor  to  prove  his  debt  over  again  before  the  Master,  v. 

although  he  may  have  established  it  here,  as  being  the  Iii'muss. 
settled  practice  of  the  Court.  The  words,  "  though  he 
may  have  established  it  here,^  seem  clearly  to  point  to 
the  case  of  its  having  been  disputed  by  the  executor : 
for,  in  ever)'  creditor's  suit,  the  Plaintiff  creditor  must, 
of  course,  prove  his  debt ;  otherwise  he  would  not  be 
entitled  to  a  decree  at  all :  and  it  never  was  doubted  but 
that,  in  an  ordinary  case^  the  Plaintiff,  like  every  other 
creditor,  must  establish  his  debt  in  the  Masters  ofHce. 
It  was  argued,  indeed,  that  the  language  attributed  to 
Lord  Cottenham  in  the  case  I  have  referred  to,  could 
not  really  have  been  used  by  liiui.  But  I  see  no  reason, 
so  far,  at  all  events,  as  relates  to  that  part  of  the  report, 
to  doubt  its  accuracy :  and  it  was  afterwards  relied 
and  acted  on  by  Vice- Chancellor  Wigram,  who  had 
been  Counsel  in  the  Cause,  in  Woodgate  v.  Fields 
and  some  other  cases;  and  is^  so  far  as  I  can  dis- 
cover, in  strict  conformity  with  the  general  practice. 
I  confess  I  was  struck,  at  the  hearing,  with  the  argument 
that  such  a  course  is  not  to  be  reconciled  with  the 
general  doctrine,  which,  in  the  absence  of  fraud  or  col- 
lusion, makes  the  executor,  in  any  proceeding  against 
him  by  one  creditor  at  Law  or  in  Equity,  the  sole  party 
to  sustain  the  rights  of  the  other  creditors  who  may  be 
interested  in  resisting  the  debt  sued  for.  If,  for  instance, 
in  the  present  case,  the  Plaintiff  had  sued  the  executor 
at  law  and  recovered  judgment,  that  judgment  would  be 
conclusive  proof  of  his  debt  in  a  subsequent  suit  for  ad- 
ministering the  assets.  And  I  presume  the  same  force 
must  be  attributed  to  a  debt  established  by  a  decree  of 
this  Court  in  a  suit  by  a  single  creditor  suing  on  his  own 
behalf  only,  not  seeking  a  general  account,  but,  merely. 
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proceeding  to  establish  a  demand,  against  the  executor, 
to  be  paid,  by  him,  out  of  the  assets,  in  a  due  course  of 
administration.  And,  reasoning  by  analogy  from  such 
cases,  it  is  not  obvious  why  the  same  force  is  not  to  be 
attributed  to  the  proof  of  a  debt  in  a  suit  for  a  general 
administration  of  the  assets  in  payment  of  all  the  debts. 
But  it  may  be  observed  that,  in  the  latter  case,  what  the 
Plaintiff  asks  is  merely  that  an  account  should  be  taken 
of  what  is  due  to  himself  and  the  other  creditors ;  and, 
then,  that  the  assets  may  be  applied,  rateably,  in  dis- 
charge of  all  the  demands.  A  decree,  therefore,  which 
should  not  oblige  the  Plaintiff  to  come  in  with  the  other 
creditors  and  prove  his  debt,  would  not  be  in  conformity 
with  the  relief  he  asks  for.  It  would  be  a  decree  placing 
him  in  a  position  different  from  that  of  the  other  cre- 
ditors, made  in  a  suit  in  which  all  he  has  asked  is  that 
he  and  the  oth^  creditors  should  all  be  put  on  the 
same  footing.  Whether  this  be  the  ground  of  the  rule 
or  not,  I  need  not  inquire.  The  principle  and  the  prac- 
tice seem  to  me  to  be  perfectly  well  settled,  and,  there- 
fore, the  decree  here  must  be  the  ordinary  decree, 
directing  the  Master  to  take  an  account  of  what  is  due 
to  the  Plaintiff  and  the  other  unsatisfied  creditors  of  the 
testator. 
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MACINTYRE  i?.  CONNELL.  1851: 

rp  15th  &  22m\ 

IHE  bill  was  filed  by  the  secretary  to   the  United         January 

Kingdom  Life  Assurance  Company  (for  and  on  behalf      i  «■  t c     u 

of  the  Company)  and  by  the  trustees  of  that  Company      '^ ^        ^ 

against  John  Connelly  George  Webster,  and  Mark  Boydy  Public  company 

and  certain  other  persons  who  were  the  directors  and  *^" . 

^         ,  corporated. 

public  officers  of  the  Union  Bank  of  London.     It  stated      stat,  I  ^  2 

an  Act  of  Parliament  passed  in  the  4  Will.  IV.,  by     ^*ct.  e.  110, 

which   the  Assurance  Company  were   enabled   to   sue  ' 

Mid  be  sued  in  the  name  of  one  of  their  directors  or  a  banking  co- 

their  secretary;    and  that,  on  the  29th  of  November  partnership 

which  made  rc~ 
1845,  Conn  ell,  Mark  Boyd,  J,  W.   Sutkerland,  (who  ^^^^^^  ^^  ^y^^ 

was  a  director,)    Webster    and   William   Sprott   Boyd  stamp  office 
procured  10,000/.  from  the  Company;   and  gave  their  ^'^"'^fy  c^  46 
joint  and  several  promissory  note  for  it,  payable  twelve  held  to  be  a 
months  after  date,  to   the  trustees  of  the  Company :  public  company 
that  the  10,000/.  was  not  paid  when  it  became  due:  ^thin  tl^ 
that  the  Company  recovered  judgments  in  three  separate  meaning  of  1  & 
actions  on    the  note,    against    Connelly    Webster,   and    Jv  {^'       ' 

86Cb«   1  4. 

Mark  Boyd,  after  the  signing  of  which,  and  on  the 
10th  of  April  1850,  a  payment  of  3000/.  was  made  on 
account  of  the  note.  The  bill  then  stated  that  there  was  a 
certain  public  company^  called  The  Union  Bank  of  Lon- 
don, established,  in  1839,  for  the  purpose  of  carrying  on 
the  business  of  bankers  or  of  banking  according  to  the 
provisions  of  a  deed  of  settlement  dated  the  5th  of  April 
1839,  which  provided  that  the  capital  of  the  Company 
should  be  3,000,000/.,  divided  into  60,000  shares  of 
50/.  each :  That  the  capital  of  the  Company  should  be 
used  and  employed  in  the  business  of  the  Company  and 
each  of  the  proprietors  should  be  entitled  to  the  profits 
and  liable  to  the  losses  of  the  Company  in  proportion  to 
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Macintyre 

V, 
CONNELL. 


his  share :  That  no  benefit  of  survivorship  should  take 
place  between  the  proprietors ;  and  all  the  real  property 
of  the  Company  should,  as  between  the  proprietors  and 
their  respective  real  and  personal  representatives,  be 
considered  as  personal  property  and  be  transmissible  as 
such :  That  the  directors  should  have  the  management 
of  the  business  and  concerns  of  the  Company,  and  should 
appoint  such  of  their  body  as  they  should  think  fit,  to 
be  trustees  of  the  property  of  the  Company ;  and  that 
the  trustees  should  be  under  the  order  and  control  of  the 
directors  :  That  the  business  of  the  Company  should  be 
carried  on  in  the  names  of  such  of  the  trustees  as  the 
directors  should  appoint ;  and  all  contracts,  securities, 
estates  and  effects  entered  into,  and  taken  or  given 
on  behalf  of  the  Company,  should  be  entered  into, 
and  taken  or  given  by  the  trustees,  unless  the  directors 
should  otherwise  direct ;  and  all  suits  respecting  the 
property  of  the  Company,  should  be  carried  on  in  the 
names  of  the  trustees  ;  and  that  they  should  be  remov- 
able at  the  pleasure  of  the  directors :  That  the  directoi-s, 
if  they  should  think  it  desirable,  might  apply  for  and 
obtain  a  charter  of  incorporation  or  letters  patent  from 
the  Crown,  for  granting,  to  the  Company,  all  or  any 
of  the  powers  or  immunities  which  the  Crown  was 
or  might  be  able  to  confer  on  trading  or  other  com- 
panies; and  might  obtain  an  Act  of  Parliament  for 
better  carrying  on  the  business  of  the  Company,  either 
as  a  corporation  or  otherwise  ;  and  that,  for  the  purpose 
of  obtaining  such  charter,  letters  patent,  or  Act,  the 
directors  might  subject  the  proprietors  to  such  indi- 
vidual liability,  as  to  their  persons  and  properties,  as 
might  be  imposed  by  way  of  condition  for  obtaining  the 
same  charter,  letters  patent,  or  Act,  and  might  comply 
with  any  conditions  or  restrictions  that  the  Crown 
or  Parliament  might  think  proper  to  impose,  notwith- 
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standing  the  Rame  mi^ht  be  inconsistent  or  at  variance 
with  the  provisions  of  the  now  stating  deed ;  and  that 
the  directors  might,  by  or  out  of  the  funds  of  the 
Company,  defray  the  expenses  incident  to  the  applica- 
tion for  such  Charter,  Letters  Patent  or  Act,  and  to  the 
procuring  of  the  same  in  case  the  same  should  be 
procured,  and  with  the  view  or  for  the  purpose  of  bring- 
ing the  Company  within  the  provisions  of  the  Act  of 
Parliament  then  lately  passed  for  the  better  enabling 
her  Majesty  to  confer  certain  powers  and  immunities  on 
trading  and  other  companies :  That  the  directors  might 
purchase,  for  the  use  of  the  Company,  any  shares  in  it 
which  might  be  offered  for  sale,  and  that  the  shares 
which  should  be  so  purchased,  should  be  considered  as 
part  of  the  property  and  effects  of  the  Company  :  That 
if  any  proprietor  should  do  any  act  whereby  he  should 
become  entitled  to  the  benefit,  of  any  Act  of  Parliament 
for  the  relief  of  debtors,  and  by  reason  or  in  respect 
whereof  an  assignment  of  his  estate  and  effects  should 
be  made  for  the  benefit  of  his  creditors,  or  if  any  order, 
judgment  or  decree  should  be  made  whereby  the  shares 
of  any  proprietor  should  be  attached  or  affected,  and  of 
which  the  secretary  or  manager  or  any  of  the  trustees 
should  have  notice,  the  proprietor  by  whom  such  act 
should  be  done,  or  whose  shares  should  be  attached 
or  affected  by  such  order,  judgment  or  decree,  should, 
upon  the  commencement  and  prior  to  the  completion 
of  the  doing  of  such  act  or  of  the  making  of  such  order 
&c.,  forfeit  his  shares  to  the  Company,  and  all  profits 
then  due  or  accruing  due  thereon,  and  all  other  rights 
and  privileges  in  respect  thereof,  as  from  the  commence- 
ment of  the  doing  such  act  or  of  the  making  of  such 
order  &c. ;  and  such  proprietor  should  cease  to  be 
a  proprietor  as  from  the  commencement  of  the  doing 
such  act  or  of  the  making  of  such  order  &c.,  and  the 
Vol.  I.     N.  S.  r 
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directors  should  cause  such  shares,  profits,  rights  and 
privileges  to  be  sold,  and  should  pay  the  net  produce 
thereof,  after  retaining  the  amount  of  any  lien,  to  the 
assignees  of  the  proprietor's  estate,  or  to  the  person 
in  ^hose  favour  such  order  &c.  should  be  made  :  That 
it  should  be  lawful,  for  any  proprietor,  or  his  legal 
personal  representatives,  to  sell  and  transfer  all  or 
any  of  the  shares  held  by  him,  provided  the  approbation 
of  the  directors  to  such  transfer,  should  be  first  obtained, 
and  provided  the  same  should  be  testified  by  the  execu- 
tion of  the  deed  of  transfer  by  the  secretary  or  some 
other  officer  of  the  Company. 


The  bill  next  stated  that,  previously  to  and  at  the 
time  of  making  the  orders  thereinafter  mentioned, 
Connell,  Webster  and  JUark  Boyd  held  four  hundred, 
twenty  and  thirty  shares  in  the  Company  respectively  : 
That,  on  the  ISth  of  April  1850,  Mr.  Justice  Talfourd, 
one  of  the  Judges  of  the  Court  of  Common  Pleas  at 
Westminster^  made  three  orders  nisi  (which  were  subse- 
quently made  absolute)  under  the  fourteenth  section 
of  the  1  &  2  Vict.  c.  110,  charging  the  shares  of 
Connelly  Webster  and  Mark  Boyd  with  the  sums  for 
which  the  judgments  had  been  recovered  against  them 
respectively : 

That  Connelly  Webster  and  Mark  Boyd^  insisted  that 
the  Union  Bank  of  London  was  not  a  public  company 
existing  in  England  within  the  meaning  of  the  1  &  2 
Vict.  c.  110,  80  as  to  entitle  the  Plaintiff  to  all  such 
remedies  as  they  would  have  been  entitled  to,  under  that 
Act,  in  respect  of  shares  in  a  pubUc  company ;  whereas 
the  Plaintifis  charged  that  the  Union  Bank  of  London 
was  a  partnership  whereof  the  capital  was  divided  or 
agreed  to  be  divided  into  shares,  and  so  as  to  be  trans- 
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ferrable  without  the  express  consent  of  the  co-partners ; 
and  that  any  number  of  strangers,  might,  with  the 
consent  of  the  board  of  directors,  be  introduced  into  the 
said  Company,  not  only  without  the  consent  of  the  in- 
dividual partners,  but  notwithstanding  their  express 
dissent :  That  the  Union  Bank  of  London  immediately 
on  the  passing  of  the  7  &  8  Vict.  c.  113,  (to  regulate 
Joint-stock  Banks  in  England^)  availed  itself  of  the 
provision  of  that  Act,  whereby  it  was  provided  that  every 
company  of  more  than  six  persons  established,  on  the 
6th  day  of  May  1844,  for  the  purpose  of  carrying  on  the 
business  of  bankers  within  sixty-five  miles  from  London^ 
should  have  the  same  powers  and  privileges  of  suing  and 
being  sued  in  the  name  of  one  of  their  public  ofiiccrs, 
and  that  all  judgments,  decrees  and  orders  made  and 
obtained  in  any  such  suit,  might  be  enforced  in  like 
manner  as  was  provided  with  respect  to  such  companies 
carrying  on  business  beyond  sixty-five  miles  from  London^ 
under  the  7  Geo.  IV.  c.  46;  provided  the  company 
should  make  out  and  deliver,  to  the  Commissioners  of 
Stamps  and  Taxes,  the  several  accounts  or  returns  re- 
quired by  that  Act ;  and  that  the  said  Company  had 
made  out  and  delivered  such  accounts  and  returns :  That 
the  shares  in  the  Union  Bank  of  London  had  been,  since 
the  first  establishment  thereof,  and  were,  as  a  matter  of 
course,  bought  and  sold  on  the  Stock  Exchange ;  and 
that  the  market  price  thereof  had  been  and  was  perio- 
dically published  in  WettenhalCs  share  and  stock  lists. 
The  bill  prayed  for  a  declaration  that  the  judgments 
against  Connelly  Webster  and  Mark  Boyd^  were  charges, 
respectively,  upon  their  shares  in  the  Union  Bank  of 
London^  and  that  an  account  might  be  taken  of  what 
was  due,  to  the  Plaintiff,  in  respect  of  such  judgments, 
and  that  the  other  Defendants,  the  directors  of  the 
Union  Bank,  might  be  ordered  to  sell  the  said  shares, 

r2 


1851. 


Macintyre 
r. 

CONNBLL. 


230 


1851. 

^ . ' 

Macinttre 

V, 
CONNELL. 


CASES    IN  CHANCERY. 

and  to  pay  over,  to  the  Plaintifls,  the  proceeds  thereof 
or  80  much  as  might  be  required,  in  or  towards  satis- 
faction of  the  said  debt. 

Connell  demurred.  The  grounds  stated  on  the  record, 
were,  first,  want  of  equity: 

And,  secondly,  because  it  appeared,  by  the  Plaintiffs 
own  showing,  that  William  Sprott  Boyd  was  a  necessary 
party  to  the  bill,  inasmuch  as  it  was  therein  stated  that 
William  Sprott  Boyd  did,  together  with  Connelly  Mark 
Boyd^  Sutherland  and  Webster^  make  their  joint  and 
several  promissory  note  for  10,0002.  in  the  words  and 
figures  in  the  bill  set  forth,  and,  in  respect  of  which  pro- 
missory note,  several  judgments  were,  by  the  Plaintifls, 
as  was  alleged  in  the  bill,  recovered,  and  in  respect  of 
which  judgments,  several  Judge's  orders,  as  in  the  bill 
alleged,  were  obtained,  and  which  Judge's  orders,  as 
appeared  by  the  bill,  purported  to  charge,  as  in  the  bill 
was  alleged,  certain  shares  in  the  Union  Bank  of 
London. 

Mr.  Stuart  and  Mr.  Charles  Webster  said,  in  support 
of  the  first  ground  of  demurrer,  that  a  public  company 
was  a  company  incorporated,  either  by  Act  of  Parlia- 
ment or  by  royal  charter,  for  the  purpose  of  carrying 
on  an  undertaking  of  a  public  nature  :  1'hat  the  Union 
Bank  of  London  was  not  incorporated,  nor  was  it  fonned 
for  the  purpose  of  carrying  on  an  undertaking  of  a  public 
nature;  but  that  it  was  a  mere  private  banking  co- 
partnership; and,  therefore,  the  shares  in  it  were  not 
chargeable  under  the  14th  section  of  the  1  &  2  Vict, 
c.  110. 


Mr.  Bethelly  Mr.  W.  M.  James  and  Mr.  WilleSy  in 
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support  of  the  bill,  referred  to  7  Geo.  IV.  c.  46,  1  &  2 
Vict.  c.  110,  and  7  &  8  Vict.  c.  113,*  and  said  that 
in  the  view  of  the  Legislature,  every  company  was  a 
public  company  of  which  the  capital  was  divided  into 
shares  transferrable  without  the  consent  of  all  the  mem- 
bers of  the  company ;  which  might  sue  and  be  sued  in 
the  name  of  one  of  its  public  officers ;  and  which  mad^" 
returns  from  which  the  names  and  places  of  abode  of  it 
members,  and  the  state  of  its  affairs,  might  be  ascer- 
tained; and  that  the  Union  Bank  of  London  had  all 
those  elements  of  publicity ;  and  therefore  it  was  a  pub- 
lic company;  and  the  shares  in  it  were  chai^eable 
under  the  14th  section  of  the  1  &  2  Vict.  c.  110.  They 
cited  Graham  v.  Connell  (a). 
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Mr.  Stuart  replied. 

The  Vicb-Chancellob. 

The  main  question  in  this  case,  is  whether  the  Union 
Bank  of  London  is  a  public  company  within  the  1  &  2 
Vict.  c.  110,  8.  14.  By  that  section  it  is  enacted  that, 
if  any  person  against  whom  any  judgment  shall  have  been 
entered  up  in  any  of  her  Majesty'^s  superior  Courts  at 
Westminster,  shall  have  any  Government  stocks,  funds  or 
annuities,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  (whether  incorporated  or  not) 
standing  in  his  name  in  his  own  right,  or  in  the  name  of 
any  other  person  in  trust  for  him^  it  shall  be  lawful  for 
a  Judge  of  one  of  the  superior  Courts,  on  the  application 
of  any  judgment-creditor,  to  order  that  such  stock,  funds^ 
annuities  or  shares,  or  such  of  them  or  such  part  thereof 

*  The  sections  of  these  Acts,  relevant  to  the  question  raised 
by  the  demurrer  for  want  of  equity,  are  fully  stated  in  the 
Judgment. 

(a)  19  Law  Journ.  N.  S.,  361  Excheq.  Cases. 
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respectively  as  he  shall  think  fit,  shall  stand  charged  with 
the  payment  of  the  amount  for  which  judgment  shall  have 
been  so  recovered,  and  interest  thereon^  and  such  order 
shall  entitle  the  judgment-creditor  to  all  such  remedies 
as  he  would  have  been  entitled  to  if  such  charge  had  been 
made,  in  his  favour,  by  the  judgment-debtor.  The  present 
bin  was  filed  by  Patrick  Madntyre^  the  secretary  of  the 
United  Kingdom  Life  Assurance  Company,  on  behalf  of 
the  Company,  and  also  by  certain  other  gentlemen  who 
are  trustees  of  the  pr(^rty  of  that  Company,  which  was 
established  by  a  private  Act  of  Pariiament  passed  in  the 
4  WiU.  IV. 


The  statement  in  the  bill  is  that  a  certain  promissory 
note,  dated  in  November  1845,  was  made  by  John  Con- 
nelU  Mark  Boyd^  John  William  Sutherland^  Oeorge 
Webster  and  William  Sprott  Boyd^  and,  by  them,  given 
to  the  former  trustees  of  the  society,  to  secure  a  sum  of 
10,000/.  due  from  them  to  the  Insurance  Office ;  and  that 
the  note  was  not  paid,  and  an  arrear  of  interest  accrued 
due  thereon.  The  bill,  therefore,  is  filed  by  the  secre- 
tary of  the  Insurance  Company  and  the  trustees  of  that 
Company  as  the  holders  of  the  promissory  note ;  and  it 
states  that  there  is  a  certain  public  company  called 
the  Union  Bank  of  London^  established,  in  the  year 
1839,  for  the  purpose  of  carrying  on  the  business  of 
bankers  or  of  banking  upon  the  terms  and  subject  to 
the  covenants,  rules,  regulations  and  provisions  contained 
in  a  certain  indenture  or  deed  of  settlement  dated  the 
the  5th  of  April  1839  &c.  &c.     And  it  prays  &c. 


The  Defendant,  Connelly  who  is  the  holder  of  four 
hundred  shares  in  the  Union  Bank  of  London,  has  de- 
murred to  the  bill  in  this  way  &c.  &c. 
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Now,  that  being  the  state  of  the  record,  the  question, 
as  I  stated  before,  is  whether  the  Union  Bank  oi  London. 
is  a  public  company  within  the  statute  of  Victoria  which 
I  have  referred  to. 
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The  real  difficulty  which  arises  on  this  subject,  is  that 
the  statute  speaks  of  a  public  company  whether  incorpo- 
rated or  not,  as  being  something  known  to  the  law,  that 
is,  as  if  it  were  something  that,  when  mentioned,  a 
Court  could  be  able  to  say,  ex  cathedrA^  This  is  or  is  not 
a  public  company ;  there  being,  in  truth,  no  such  legal 
term  known  as  a  public  company  not  incorporated. 
Then  the  question  is,  there  being  no  legal  meaning  to 
the  term,  ^^  public  company,"  how  are  the  Courts  to 
interpret  that  term !  because  it  would  be  very  improper 
to  say  that  the  Legislature  has  used  words  that  could 
have  no  meaning ;  and  therefore,  we  must  find  out,  as 
well  as  we  can,  what  meaning  is  to  be  attributed  to  the 
words.  And  that  must  be  ascertained  by  discovering 
what  the  state  of  the  law  was,  in  respect  of  companies, 
at  the  time  of  the  passing  of  the  Act  of  the  1  &  2  Vict.; 
because  it  must  be  with  reference  to  the  then  state  of 
the  law,  that  the  question  is  to  be  determined  ;  and  not 
by  the  state  of  the  law  at  any  subsequent  period,  al- 
though, perhaps  what  passed  subsequently,  may  enable 
us  to  interpret,  in  some  degree,  the  language  used  by 
the  Legislature  upon  a  prior  occasion  ;  but  it  cannot,  of 
itself,  give  us  the  meaning. 

Now  it  appears  to  me,  having  looked  at  the  matter 
with  some  care,  that  there  were  only  two  classes  of  com- 
panies to  which,  by  possibility,  at  that  time,  the  expres- 
sion, "  public  company  not  incorporated,"  could  apply. 
Wliat  was  the  state  of  the  law  at  that  time  f  In 
the  first  place,  there  was  the  statute  of  the  7  Geo.  IV. 
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c  46,  for  the  better  regulating  copartnerships  of  certain 
bankers  in  England.  It  is  well  known  that,  prior  to 
that  Act^  nowhere  within  her  Majesty'^s  dominions,  at  all 
events,  nowhere  in  England^  could  more  than  six  persons 
associate  together  for  the  purpose  of  carrying  on  the 
banking  business.  The  Bank  of  England  were  inter- 
ested in  sustaining  that  privilege  upon  their  part.  They 
had  advanced  large  sums  of  money  to  the  Government ; 
and  their  remuneration,  in  part,  was  that  they  were  to 
have  a  monopoly  in  banking,  except  where  there  should 
not  be  more  than  six  partners.  But  that  monopoly  was 
restricted,  in  the  first  instance,  by  the  Act  to  which  I 
have  alluded,  the  7  Geo.  IV.  c.  46,  which  enabled  part- 
nerships consisting  of  more  than  six  members,  to  carry 
on  the  business  of  bankers,  provided  only  they  carried 
it  on  sixty-five  miles  or  upwards  from  London  \  and 
provided  they  carried  it  on  under  the  restrictions 
and  in  the  manner  provided  by  that  Act  of  Parlia- 
ment, which  were  that  they  should  make  regular  re- 
turns of  the  names  of  all  the  partners  to  the  stamp 
office.  That  list  was  to  be  amended,  from  time  to  time, 
when  a  transfer  of  the  shares  took  place ;  and  they  were 
to  return,  to  the  stamp  office,  the  names  of  two  or  more 
persons  to  be  called  the  public  officers  of  the  bank ;  and 
parties  having  claims  upon  the  bank,  were  not  to  sue  the 
bank  as  a  partnership,  according  to  the  ordinary  rule  of 
common  law,  but  were  to  sue  the  public  officers  in- 
stead ;  and  those  public  officers  were,  for  the  purposes  of 
the  Act,  to  represent  the  company.  On  the  other  hand, 
if  the  copartners  had  any  claims  against  third  parties, 
they  were  to  sue,  not  in  the  ordinary  mode  in  which 
partnerships,  independent  of  that  Act,  would  sue ;  but 
by  their  public  officei-s ;  and  the  effect  of  a  judgment 
against  the  public  officer,  was  that  you  might  take  out 
execution  under  it  against  the  partnership  and  every 


1- 


CASES   IN  CHANCERY. 

member  of  it.     Now  that  Act  was  in  force  at  the  time 
of  the  passing  the  1  &  2  Vict.  c.  110.    In  the  year  1833 
the  3  &  4  Will.  IV.  c.  98,  was  passed,  and,  by  it,  bank- 
ing copartnerships  consisting  of  more  than  six  members, 
were  permitted  to  carry  on  business  in  London  or  within 
sixty-five  miles  of  it,  on  certain  terms.     Now  let  us  see 
whether  there  were  any  other  companies  to  which  the 
language  of  the  1  &  2  Vict.  c.  110,  can  be  held  to  apply. 
There  certainly  was  one  other  class  of  trading  com- 
panies; because,  by  the  Act  which  was  passed  in  1837, 
namely,  the  7  Will.  IV.  k  1  Vict.  c.  73,  intituled,  "  An 
Act  for  better  enabling  her  Majesty  to  confer  certain 
Powers  and  Immunities  on  Trading  and  other  Companies^^ 
power  was  given,   to  the   Crown,   not  to   incorporate 
partnerships,  but  to  grant   them  privileges  which,   by 
common  law,  would  not  be  granted ;  namely,  to  trade 
under   liabilities  to  a  certain  degree  restricted.     The 
principal  provisions  of  that  Act,  are  these : — The  second 
section  enacts  that  it  shall  be  lawful  for  her  Majesty,  by 
letters  patent,  to  grant,  to  any  company  or  body  of  per- 
sons associated  together  for  any  trading  or  other  pur- 
|)08es,  although  not  incorporated  by  such  letters  patent, 
any  privileges  or  privilege  which,  according  to  the  rules 
of  the  common  law,  it  would  be  competent,  to  her  Ma- 
jesty, to  grant  to  any  such  company  or  body  of  persons 
in  and  by  any  charter  of  incorporation.     The  next  sec- 
tion is :  '^  And  be  it  enacted  that,  in  any  such  letters 
patent  so  to  be  granted  as  aforesaid  by  her  Majesty  to 
any  such  company  or  body  of  persons  so  associated  as 
aforesaid  but  not  incorporated,  it  shall  and  may  be  law- 
ful, in  and  by  such  letters  patent,  either  expressly  or  by 
a  general  or  special  reference  to  this  Act,  to  provide  and 
declare  that  all  suits  and  proceedings,  whether  at  law,  in 
equity,  or  in  bankruptcy  or  sequestration,  or  otherwise 
howsoever,  as  well  in  Great   Britain  and  Ireland  as  in 
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the  colonieB  and  dependencies  thereof,  by  and  on  behalf 
of  such  companies  or  body,  or  any  person  or  persons  as 
trustee  or  trostees  for  such  company  or  body,  against 
any  person  or  persons  whether  bodies  politic  or  others, 
and  whether  members  or  not  of  such  company  or  body, 
shall  be  commenced  and  prosecuted  in  the  name  of  one 
of  the  two  officers  for  the  time  being  appointed  to  sue 
and  be  sued  on  behalf  of  such  company  or  body,  and 
registered  in  pursuance  of  the  directions  of  such  appoint- 
ment and  registration  respectively  hereinafter  contained ; 
and  that  aU  suits  and  proceedings,  whether  at  law  or  in 
equity,  by  or  on  behalf  of  any  person  or  persons,  whether 
bodies  politic  or  others,  and  whether  or  not  members  of 
such  company  or  body,  shall  be  commenced  and  prosecuted 
against  one  of  such  officers,  or,  if  there  shall  be  no  such 
officer  for  the  time  being,  then  against  any  member  of 
such  company  or  body :  Provided  nevertheless  that  no- 
tiiing  in  this  Act  or  in  such  letters  patent  contained  or  to 
be  contained,  shall  prevent  the  plaintiff  from  joining, 
any  member  of  such  company  or  body,  with  such  officer, 
as  a  defendant  in  equity,  for  the  purpose  of  discovery  or 
in  case  of  fraud.*"  The  4th  section  is :  **  And  be  it  enacted 
that  it  shall  and  may  be  lawful,  in  and  by  such  letters 
patent  so  to  be  granted  to  any  such  body  or  company  as 
aforesaid,  to  declare  and  provide  that  the  members  of 
such  company  or  body,  so  associated  as  aforesaid,  shall 
be  individually  liable,  in  their  persons  and  property,  for 
the  debts,  contracts,  engagements  and  liabilities  of  such 
company  or  body,  to  such  extent  only  per  share,  as  shall 
be  declared  and  limited  by  such  letters  patent ;  and  the 
members  of  such  company  or  body,  shall,  accordingly,  be 
individually  liable  for  such  debts,  contracts,  engagements 
and  liabilities  respectively,  to  such  extent  only  per  share 
as,  in  such  letters  patent,  shall  be  declared  and  limited ; 
such  liability,  nevertheless,  to  be  enforced  in  such  man- 
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ner  and  subject  to  such  provisions  as  are  hereinafter 
contained/^  Then  the  5th  section  says:  ^'And  be  it 
enacted  that  every  such  company  or  body  to  which  any 
such  privil^es  or  powers  as  hereinbefore  menticHied  shall 
be  granted  under  the  authority  of  this  Act,  shall  be 
entered  into  or  formed  by  a  deed  of  partnership  or  asso- 
ciation, or  an  agreement  in  writing  of  that  nature  ;  and 
the  undertaking  shall,  by  such  deed  or  agreement,  be 
divided  into  a  certain  number  of  shares  to  be  there  spe- 
cified ;  and,  in  such  deed  or  agreement,  or  in  some  sche- 
dule thereto,  there  shall  be  set  forth  the  name  or  style 
of  the  said  company  or  body,  the  names  or  styles  of  the 
members  of  the  said  company  or  body,  the  date  of  the 
commencement  thereof,  the  business  or  purpose  for 
which  the  said  company  or  body  is  formed,  and  the  prin- 
cipal or  only  place  for  carrying  on  such  business;  and, 
in  such  deed  or  agreement,  there  shall  also  be  contained 
the  appointment  of  two  or  more  officers  to  sue  or  be 
sued  on  behalf  of  such  company  or  body  in  manner  here- 
inafter mentioned.'^  And  then,  just  in  the  same  way  as 
in  ihe  Bank  Act  of  the  7  Geo.  IV.,  a  return  is  to  be 
made,  to  certain  public  officers,  of  the  names  and  ad- 
dresses of  the  members,  and  the  number  of  the  shares 
they  respectively  hold ;  and  that  is  to  be  renewed,  from 
time  to  time,  as  changes  take  place.  And  there  is  a 
great  number  of  other  clauses,  but  I  am  not  aware  that 
it  is  necessary  to  advert  to  them  for  the  present  purpose. 
That,  therefore,  was  a  class  of  companies  not  incorpo- 
rated, or  which  might  come  under  the  description  of 
public  companies  not  incorporated,  which  existed  at  the 
time  of  the  passing  of  the  1  &  2  Vict.  c.  11 0.  Now  those 
two  classes  are,  so  far  as  I  can  discover,  the  only  two 
classes  of  companies  not  incorporated,  to  which  the  Act 
of  Vict,  can,  by  possibility,  refer.  I  mean  banking  com- 
panies existing  under  the  7  Geo.  IV.  c.  46,  and  the  sub- 
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sequent  extension  of  that  Act  by  the  Act  passed  in  the 
year  1833,  the  3  &  4  Will.  IV.  c.  98,  and  companies 
associated  for  trading  or  other  purposes,  having  letters 
patent  granted  by  the  Crown,  but  not  incorporated. 
And  it  seems  to  me,  if  those  were  the  only  two 
classes,  that  either  one  or  both  of  them  must  be  the 
class  or  classes  to  which  the  Act  of  Vict,  refers.  That 
the  words,  ^^  public  company  not  incorporated,^^  would  be 
applied,  properly,  to  the  last  class,  seems  to  me  to  admit 
of  no  doubt.  The  names  of  the  members  and  of  the 
officers  who  are  to  sue  and  be  sued  on  behalf  of  the  com- 
pany, the  objects  of  the  society,  and  many  other  parti- 
culars relating  to  it,  are  to  be  enrolled,  and,  thereby, 
made  public.  Therefore,  it  seems  to  me  to  be  impossible 
to  doubt  that  such  a  company  would  be  a  public  company 
not  incorporat<ed  within  the  meaning  of  the  Act  of  Vict. 
Then  the  question  is  whether  there  is  any  real  distinction, 
whatever,  between  that  which  I  assume  must  be  taken  to 
be  a  public  company  not  incorporated  within  the  mean- 
ing of  the  Act  of  the  1  &  2  Vict.,  and  a  banking  com- 
pany acting  under  the  law  that  was  then  in  force, 
namely,  the  7  Geo.  IV.  c.  46,  and  the  3  &  4  Will.  IV. 
c.  98.  I  see  no  real  distinction  between  the  two.  It  is 
true  that  the  banking  company  was  not  a  banking  com- 
pany carrying  on  its  operations  under  the  provisions  of  a 
charter  or  letters  patent  not  incorporating  them;  but 
all  the  attributes  of  publicity  appear  to  me  to  exist  as 
well  in  the  one  case  as  in  the  other.  The  names  of  the 
members  are  all  enrolled,  with  their  addresses,  and  every 
transfer  of  interest  is  enrolled ;  and  the  company  is  to 
sue  and  be  sued  by  public  officers,  just  in  the  one  case 
as  in  the  other ;  and  it  seems  to  me  that,  in  the  absence 
of  a  legal  definition,  I  must  treat  the  one  case  to  be  just 
the  same  as  the  other ;  that  that  which  was  the  attribute 
of  publicity  in  a  trading  company  quasi  incorporated 
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under  the  statute  of  the  7  Will.  IV.  &  1  Vict.  c.  73, 
was  the  attribute  of  publicity  in  the  case  of  a  banking 
partnership.  In  my  opinion,  the  two  cases  are  undistin- 
guishable  ;  and  the  one  being,  as  I  assume  it  must  be 
taken  to  be,  within  the  meaning  of  the  Act  of  the  1  &  2 
Vict.,  the  other  must  be  taken  to  be  so  likewise. 


1850. 

^^ . ' 

Mactntyrk 
r. 

CONNELL. 


It  does  not  appear  that,  in  tiie  case  of  banking  com- 
panieSy  it  is  at  all  necessary  that  their  capital  should  be 
divided  into  shares ;  although,  with  respect  to  com- 
panies qtuisi  incorporated  under  the  7  Will.  IV.  & 
1  Vict.,  it  is  necessar}'  that  their  capital  should  be 
divided  into  shares,  and  should  be  transferrable.  But, 
in  point  of  fact,  the  capital  of  the  Union  Bank  of  Lon- 
don is  divided  into  shares.  I  do  not,  however,  think  I 
can  hold  the  Union  Bank  of  London  to  be  a  public  com- 
pany within  the  meaning  of  the  1  &  2  Vict.,  merely, 
because  its  capital  is  divided  into  shares.  In  my  opi- 
nion, it  would  have  been  a  public  company  if  its  capital 
had  not  been  so  divided  ;  because  the  attributes  of  pub- 
licity would  exist,  namely,  the  return  of  the  names  and 
places  of  abode  of  the  members  from  time  to  time,  and 
of  the  officers  appointed  to  sue  and  be  sued  on  behalf  of 
the  company. 


There  was  another  ground  that  was  relied  upon  as 
showing  that  this  was  a  public  company ;  which  I  con- 
fess I  do  not  pay  much  attention  to.  It  was  this :  that 
the  Joint-stx)ck  Companies  Registration  Act,  7  &  8 
Vict.  c.  110,  defines  a  joint-stock  company  to  be  a 
company,  the  shares  in  which  are  transferrable  without 
the  express  consent  of  all  the  members  ;  and  it  was  said 
that  this  company  is  a  joint-slock  company  according  to 
that  definition  ;  and  so  I  think  it  is :  but  I  do  not  rely 
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upon  that :   I  advert  to   it  merely  to  show  that  the 
observation  did  not  escape  me. 

Then^  a  minor  objection  that  was  raised,  was  this. 
The  statutes  about  bankers  are  confined  to  banking  co- 
partnerships carrying  on  their  business  in  England'^ 
and  it  was  said  that,  upon  a  demurrer,  it  must  appear 
that  this  was  a  banking  company  carrying  on  its  business 
in  England^  and  that  there  is  no  averment,  in  the  bill, 
to  that  effect.  Now  that  objection,  I  should  be  very 
much  inclined  to  say,  would  be  a  good  objection  and 
would  be  fatal,  if  it  were  not  discoverable,  from  the  bill, 
that  this  banking  company  is  carrying  on  its  business 
in  England,  I  do  not  aUude  to  its  being  called  The 
Union  Bank  of  London.  That  does  not  necessarily 
import  that  it  is  carrying  on  its  business  in  England ; 
for  there  may  be  a  bank  in  Glasgow  or  Dublin  calling 
itself  the  Union  Bank  of  London.  But  does  it  not 
appear  dear  that  it  is  not  only  called  the  Union 
Bank  of  London^  but  that  it  carries  on  its  business  in 
England !  I  think  it  does,  and  for  this  reason ;  by  the 
47th  sect,  of  the  7  &  8  Vict.  cap.  113,  which  is  An 
Act  to  regulate  Joint-stock  Banks  in  England^  it  is 
provided  that,  after  the  passing  of  this  Act,  every  com- 
pany of  more  than  six  persons  established,  on  the  6th  of 
May  1844,  for  the  purpose  of  carrying  on  the  trade  or 
business  of  bankers  within  the  distance  of  sixty-five 
miles  from  London  and  not  within  the  provisions  of 
this  Act,  shall  have  the  same  powers  and  privileges  of 
suing  and  being  sued  in  the  name  of  any  of  the  public 
officers  of  such  co-partnership  as  the  nominal  Plaintiff, 
Petitioner  or  Defendant  on  behalf  of  such  co-partner- 
ship, and  that  all  judgments,  decrees  and  orders  made 
and  obtained  in  any  suit,  may  be  enforced  in  like  man- 
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ner  as  is  provided  with  respect  of  such  companies  carry- 
ing on  the  said  trade  or  business  at  any  place  in  Eng- 
land exceeding  the  distance  of  sixty-five  miles  from  Lon- 
don under  the  provisions  of  the  7  Geo.  IV.  c.  46 ;  pro- 
vided they  make  out  and  deliver,  to  the  Commissioners 
of  Stamps  and  Taxes,  the  accounts  and  returns  required 
by  the  last-mentioned  Act.  And  the  bill  contains  this 
averment :  that  the  Union  Bank  of  London^  immediately 
upon  the  passing  of  the  Act  of  the  7  &  8  Vict.,  inti- 
tuled, *'  An  Act  to  regulate  Joint-stock  Banks  in  Eng- 
land^^^  that  is  to  say,  in  the  year  1844,  availed  itself  of 
the  provisions  of  that  Act,  whereby  it  was  provided,  Scc.^ 
referring  to  the  clause  in  question.  Now  they  could  not 
avail  themselves  of  the  provisions  of  that  Act  unless 
they  were  a  bankmg  company  carrying  on  business 
within  sixty-five  miles  of  London :  and  therefore  that 
objection  cannot  prevail. 


1851. 
Macintyre 

V. 
CONNELL. 


I  have  now  disposed  of  the  demurrer  on  the  record, 
so  far  as  it  is  a  demurrer  for  want  of  equity. 

Then  the  demurrer  goes  on  to  allege,  in  substance, 
that  William  Sproit  Boyd  who  was  one  of  the  co-makers 
of  the  note  was  a  necessary  party  to  the  suit.  I  think 
that  is  wholly  untenable ;  because,  upon  looking  at  the 
32nd  General  Order  of  August  1841,  it  seems  as  if  it 
were  made  with  reference  to  this  very  case.  It  says 
that  where  several  persons  are  liable  to  the  Plaintiff, 
the  Plaintiff  may  proceed  against  one  or  more  of  them 
as  he  may  think  fit :  therefore  that  disposes  of  the  only 
other  ground  of  demurrer  on  the  record.* 


*  See  the  report  of  a  demurrer  ore  tenu9,  pott^  page  252. 
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10th  and  12th 

February. 

Will 

Construction, 

Family, 


Testator  be- 
queathed the 
residue  of  his 
personal  estate 
to  trustees,  in 
trust  for  his 
wife,  during  her 
widowhood,  and, 
after  her  death 
or  second  mar- 
riage, in  trust  to 
be  divided,  share 
and  share  alike, 
among  his  five 
sbters  and  their 
respective  fami- 
lies, if  any. 
Held  that 
each  sister  and 
her  children 
living  at  the  tes- 
tator's death, 
were  entitled,  in 
remainder  ex- 
pectant on  the 
death  or  second 
marriage  of  the 
widow,  to  one- 
fiilh  of  the  re- 
sidue, as  joint 
tenants. 


IN  THE  MATTER  OF  THE  TRUSTEES  RELIEF 
ACT,  AND  OF 

THE  TRUST  OF  THE  RESIDUARY  PER- 
SONAL ESTATE  OF  ROBERT  PARKINSON, 
DECEASED. 

EX  PARTE  ANN  THOMPSON  AND  OTHERS. 

Robert  Parkinson,  by  his  wiu  dated  the 

12th  of  March  1808,  bequeathed  his  residuary  personal 
estate  to  his  father,  Robert  Parkinson  and  to  Richard 
Rawes,  in  trust  to  pay  the  interest  to  his  wife,  Agnes 
Parkinson,  during  her  widowhood,  and,  on  her  death  or 
second  marriage,  the  principal  to  be  divided,  share  and 
share  alike^  among  his  five  sisters,  Elizabeth,  Ann, 
Isabella,  Dorothy,  and  Emma,  and  their  respective 
families,  if  any. 

The  testator  died  in  September  1808.  His  widow 
and  sisters  survived  him.  His  sister  Elizabeth  married 
and  had  children^  but  neither  she  nor  her  husband  nor 
their  children  had  been  heard  offer  many  years.  Ann, 
who  was  one  of  the  petitioners,  married  in  1800,  and 
had  two  children,  both  of  whom  were  still  living.  The 
testator's  three  other  sisters  were  dead.  Isabella 
married  William  Steel  and  had  three  children  all  of 
whom  were  dead,  but  some  of  them  left  children  who 
were  still  living.  Dorothy  married  in  1801,  and  had 
several  children,  some  of  whom  were  still  living.  Emma 
married  in  February  1808^  and  had  children^  all  of  whom, 
except  one,   were    dead    and   died    unmarried.      The 
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survivor  too  was  unmarried.     Rawes  survived  his  co-  1851. 

trustee,  and  died  in   February  1849.     The  testator's  Parkinson's 
widow  died  in  July  following,  without  having  married  a  Trust. 

second  time. 

The  testator^s  residuary  estate  consisted  of  354/.  stock : 
and  Raweis  executors  having  transferred  it  into  Court, 
the  petition  was  presented  by  the  testator's  sister  Ann^ 
the  personal  representative  of  his  sisters  Isabella  and 
Dorothy^  and  the  only  surviving  child  of  his  sister, 
Emma^  praying  that  the  stock  might  be  sold  and  one- 
fifth  of  the  proceeds  paid  to  each  of  the  Petitioners.* 

The  petition  now  came  on  to  be  heard. 

Mr.  Phillips,  for  the  Petitioners,  contended  that  the 
words :  "  and  their  respective  families,  if  any,"  were  to 
be  rejected  as  surplusage. 

Mr.  Elderton^  for  the  children  of  the  testator's  sisters 
who  were  born  after  the  testator^s  death,  contended  that 
each  of  the  sisters  took  one-fifth  of  the  fund,  for  life, 
with  remainder  to  her  children. 

Mr.  Shebbeare,  for  the  children  bom  before  the  testa- 
tor's death,  contended  that  each  sister  and  her  children 
who  were  living  at  the  testator's  death,  took  one-fifth  of 
the  fund,  as  joint-tenants. 

Mr.  Nalder  appeared  for  Rawtss  executors. 

*  Neither  the  petition  nor  the  affidavit  in  support  of  it, 
stated  whether  any  of  the  children  of  the  testator's  sisters 
were  bom  before  the  testator^s  death,  or  any  other  date  or 
fact  than  is  mentioned  in  the  statement  of  the  case. 

Vol.  I.     N.  S.  s 
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1851.  The  cases  cited,  are  mentioned  and  observed  upon  in 

Parkinson's    the  judgment. 

Trust. 
1 2th  February.  The  Vice-Chancellor  : 

This  petition  was  presented  under  the  late  Act  for 
the  relief  of  trustees.  The  question  arises  under  the 
will  of  a  testator  named  Robert  Parkinson^  dated  so 
long  ago  as  the  12th  of  March  1808,  and  who  died  a 
few  months  afterwards.  By  that  will,  the  testator,  after 
giving  several  legacies,  goes  on  to  say :  ^'  Item,  I  further 
declare  my  will  and  mind  to  be  that  my  said  executors 
and  trustees,  Robert  Parkinson  and  Ricliard  Rawes^ 
shall  and  do,  after  paying  out  the  aforesaid  legacies,  at 
the  expiration  of  one  year  after  my  decease,  lend  out 
the  residue  and  remainder  of  my  said  personal  estate 
and  effects,  after  having  paid  off  all  my  just  debts, 
funeral  expenses  and  probatory  fees,  to  good  or  reputed 
good  security  or  securities,  the  interest  annually  arising 
from  which  principal  sum  or  sums,  to  be  paid,  annually, 
to  my  dear  wife,  Agnes  Parkinson^  so  long  as  she  shall 
continue  my  widow  and  in  a  state  of  chaste  viduity,  and, 
at  her  decease  or  her  sooner  nonconformity  to  the  said 
last-mentioned  clauses  and  injunctions,  the  said  principal 
sum  to  be  equally  divided,  share  and  share  alike,  among 
my  five  sisters,  Elizabeth^  AnUy  Isabella^  Dorothy  and 
Emma^  and  their  respective  families,  if  any.^^  Then 
there  was  a  proviso  in  case  his  wife  died  leaving  a  child, 
which  event  did  not  ultimately  occur. 

The  testator  died  soon  after  the  date  of  his  wilL  His 
wife  lived  until  1849;  and,  on  her  death,  the  residue 
became  distributable.  And  the  question  now  is  who  is 
entitled  to  it !  One  of  the  trustees  died  long  ago ;  but 
the  other  lived  until  a  comparatively  recent  period ;  and 
the  fund  was  transferred  into  Court  by  his  executors. 
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rkinson's 


persons  who  can  claim  as  being  the  five  sisters  and  their    p^ 
req)ecti?e  families,  if  any.  Trust. 

In  the  first  place^  I  think  that  the  will  is  to  be  read  just 
as  if  the  testator  had  directed  the  residue  of  his  personal 
estate  to  be  disposed  of,  after  the  death  or  second  mar- 
riage of  his  widow,  in  the  following  manner ;  that  is  to 
say,  one-fifth  to  his  sister  Elizabeth  and  her  family,  if 
any,  and  so  on. 

Now  three  constructions  were  contended  for :  first  of 
ally  on  the  part  of  the  Petitioners,  who  represent  the 
five  sisters,  the  contention  was  that  the  gift  must  be 
read  as  if  it  had  been  to  the  five  sisters ;  and  that  the 
words,  ^^  family,  if  any,^'  should  be  rejected  as  being  sur- 
[diisage.  Mr.  Elderton  contended,  on  behalf  of  all  the 
children  of  the  sisters,  that  the  true  construction  was 
that  each  of  the  sisters  took  an  estate  for  life,  with  re- 
mainder to  their  children.  And  Mr.  Shebbeare,  on  the 
part  of  the  children  who  were  bom  at  the  death  of  the 
testator,  contended  that  the  true  construction  was  that 
it  was  a  gift  to  the  widow  for  her  life,  with  remainder,  as 
to  one-fifth,  to  the  testator^s  sister,  Elizabethy  and  her 
children  living  at  the  testator^s  death,  as  joint-tenants ;  as 
to  another  fifth,  \/o  Ann  and  her  children  living  at  the 
same  time,  as  joint-tenants,  &c.  &c.,  that  is  to  say,  that 
each  sister  and  the  children  of  that  sister  who  were  living 
at  the  testator^s  death,  took  one-fifth  as  joint-tenants. 
Mr.  Phillips  alone  contended  that  the  words,  ^*  and  their 
families,  if  any,^  must  be  rejected ;  and  he  relied,  particu- 
larly, on  Robinson  v.  Wadddow  (a),  before  the  late  Vice- 
Chancellor  of  Ery land,  in  which  he  distinctly  rejected  the 
words,  ''  and  their  husbands  and  families,^  as  incapable  of 

(a)  8  Sim.  134. 

s2 
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1S51.  being  construed.     I  cannot  say  that  that  case  is  quite 

Parkinson's  satisfactory  to  my  mind ;  but  I  think  that  it  is  sufficient 
Trust.  to  say  that  the  decision  tuiiied^  very  much,  on  the  spe- 
cialty of  the  language  of  the  will  in  that  case.  At  all 
events,  it  is  not  a  case  at  all  strictly  analogous  to  the 
present;  and  I  do  not  think  I  can  act  upon  it.  Mr. 
Phillips  suggested  that  there  was  no  case  in  which  the 
Court  had  given  effect  to  the  words,  ''  and  their  families,^ 
when  coupled  with  a  gift  to  the  parents.  There  are. 
however,  cases  in  which  the  Court  has  put  a  construc- 
tion on  the  word,  '  family,^  and  held  it  to  mean,  '  chil- 
dren,^ as  it  does  in  common  parlance.  I  allude  to 
Barnes  v.  Patch  (b)  and  Wood  v.  Wood  (c).  That  the 
testator  here  used  the  word  in  that  sense,  is  quite 
obvious ;  for  none  of  his  sisters  had  been  married  longer 
than  seven  or  eight  years,  and  one  of  them  had  been 
married  only  a  month,  and  another  was  not  married  at 
all ;  and,  therefore,  none  of  them  could  have  any  family 
except  children,  and  two  of  them  might  not  have  even 
a  child ;  which  accounts  for  his  saying,  '  if  any.^  The 
question  then  is  whether  the  word,  ^  family,^  becomes 
incapable  of  interpretation  when  the  bequest  is  a  bequest 
to  the  parents  and  their  families?  1  cannot  see  any 
reason  for  that.  And,  in  Woods  v.  Woods  (d).  Lord 
Cottenham  held  that  a  gift  to  a  woman,  towards  her 
support  and  her  family,  gave  the  children  an  interest. 
He  did  not  suppose  that  the  children  were  necessarily 
excluded,  because  the  gift  was  coupled  with  a  gift  to  the 
parent:  and  in  Beales  v.  Crisford(e),  the  late  Vice- 
Chancellor  of  England  held  the  same  thing.  But  the 
will  in  that  case  was  so  strangely  worded,  that  it  is 
hardly  an  authority  for  anything.  I  do  not  think,  how- 
ever, that  I  can  reject  these  words,  as  being  incapable 

(b)  8  Ves.  604.  {d)  1  Myl.  &  Or.  401. 

(c)  3  Hare,  65.  (<?)  13  Sim.  592. 
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perfectly  obvious  that  what  the  testator  meant  was:     Parkinson's 
"my  sisters  and  their  children:"  he  meant  to  include         Trust. 
the  children. 

Mr.  Elderton  contended  that  the  testator  had,  in  effect, 
said :  "I  give  to  my  sisters  for  their  lives,  and,  after 
their  deaths  to  all  their  children  :^  but  my  answer  to 
that  is  that  that  is  not  what  the  testator  has  said.  The 
only  authority  appearing  to  support  that  view  of  the  case, 
was  a  case  before  Vice- Chancellor  Knight  Bruce  about 
a  year  ago,  of  Froggett  v.  Wardell  if) :  but  I  cannot  rely 
on  that  case :  and  the  learned  Judge  who  decided  it 
would  be  the  last  to  say  that  it  is  a  decision  which 
governs  this  case.  It  turned  on  the  special  circum- 
stances of  the  case :  and,  like  Robinson  v.  WaddeloWf  it 
cannot  govern  any  other  case. 

The  result  of  my  consideration  of  this  question,  is 
that  the  property  must  be  divided  into  fifths,  and  that 
each  of  the  sisters  and  such  of  her  children  as  she  had 
living  at  the  death  of  the  testator,  are  entitled  to  take 
one-fifth,  as  joint-tenants. 

Declare  that  each  sister  of  the  testator,  together  with 
the  children  that  she  had,  if  any,  living  at  the  death  of 
the  testator,  became  entitled,  expectant  on  the  decease 
of  the  widow,  to  one-fifth  of  the  residuary  estate.  And, 
the  trustees  undertaking  to  dispose  of  four-fifths  of  the 
fund  according  to  that  declaration,  let  those  four-fifths 
be  re-transferred  to  them  ;  and  let  the  remaining  fifth  be 
carried  over  to  the  account  of  the  testator's  sister, 
Elizabeth^  and  her  family,  if  any. 

(/)  14  Jurist,  1101. 
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1851:  IN    THE     WINDING-UP    OF     THE    DIRECT 

20th  Januaiy.        WEST-END     AND     CROYDON     RAILWAY 

J<^t-tock  COMPANY. 

eompanieM 

winding-up  EX  PARTE  LLOYD. 

AcU, 

^^  '  ^'  Lloyd ^  an  advertising  agent,  claimed,  before  the 
The  registered  McLSter  charged  with  the  winding-up  of  the  above-men- 
secretaiy  to  a  tioned  provisionally  registered  Company,  to  be  a  creditor 
cbtered^Com-'^  ^^^  779/.,  being  the  balance  of  an  account  due  to  him, 
pany,  in  porsu-    from  the  Company,  for  advertising  and  causing  to  be 

ance  of  mstruc-  advertised  divers  advertisements  and  public  anounce- 
tions  given  to  .       ,  ^ 

him  at  a  meet-  ments  in  divers  newspapers,  at  the  request  of  the  Com- 
ing of  the  mem-  pany.  It  appeared  that  all  the  orders  for  the  advertise- 
mittee'oTthe  naents  were  given  to  him  by  the  registered  secretary  to  the 
Company,  gave     Company ;  and  that  general  instructions  and  authority 

orders  to  an  ad-  \^  ^j^^n  riven,  to  the  secretary,  at  a  meeting  of  the 
vertismg  agent  ,  °  .  .     ,       ^  ,  , 

to  cause  the         members  or  a  committee  of   the  Company,  to  duly 

scheme^  &c.  of  advertise  the  scheme,  proceedings  and  requisitions  of 
be  advertiseJ  *^®  Company ;  but  the  names  of  the  persons  who  were 
The  agent  exe-    present  at  that  meeting^  were  wholly  unknown  to  Lloyd^ 

cuted  the  orders,  ^nd  therefore  the  Master  considered  that  he  had  not 

and  paid  for  the 

advertisements;    ^tablished  a  debt  against  any  particular  persons,  or 

and  afterwards  against  the  whole  class  of  contributories,  and  declined 
the  Master  ^  admit  the  claim  as  a  proof,  but  admitted  it  as  a 

charged  with  the  claim, 
winding-up  of 
the  Company, 

to  be  admitted  a  creditor  of  the  Company  for  the  amount  paid  by 
him;  but  he  did  not  know  the  names  of  the  persons  present  at 
the  meeting.  The  Master  declined  to  admit  the  claim  as  a  proof, 
because  the  affidavits  in  support  of  it,  did  not  establish  a  debt  against 
any  particular  persons  or  against  the  whole  class  of  contributories  : 
and  the  Court,  on  appeal,  confirmed  the  Mastef^s  decision.. 
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The  Court  was  now  moved,  on  Lloyd's  behalf,  that  1851. 

the  Master  might  be  ordered  to  admit  the  claim  as  a  £^  parte 

proof.     Mr.  Rolt  supported  the  motion,  and  Mr.  BethM  Lloyo. 
opposed  it,  for  the  official  manager. 

Mr.  Rolt  said :  The  list  of  contributories  is  not  yet 
finally  settled ;  and  the  Master  seems  to  have  considered 
that  as  my  client  had  not  shown  that  every  person 
whose  name  might  be  put  on  the  list,  gave  the  order 
for  the  advertisements,  he  could  not  admit  the  claim  as 
a  debt.  No  doubt  the  Master  may,  as  in  bankruptcy, 
admit  what  may  ripen  into  a  debt,  as  a  claim ;  but  he 
must  admit  every  thing  that  is  a  debt,  as  a  debt,  and 
not  as  a  claim.  Lloyd  caused  the  advertisements  to  be 
published,  in  consequence  of  orders  given  to  him  by  the 
registered  secretary  of  the  Company ;  and  the  Company 
authorized  their  secretary  to  give  the  orders ;  therefore, 
we  have  fixed  a  debt  upon  the  Company. 

The  Vice- Chancellor, — Provisionally  registered  com- 
panies are  not  quasi  corporations.  They  are  merely 
associations  of  individuals  formed  for  a  particular  pur- 
pose. You  must  show  which  of  those  individuals  are 
liable  to  you. 

Mr.  jRolt. — They  are  associations  acting  together  for 
a  common  object,  and  having  a  common  officer,  who,  in 
the  ordinary  course  of  business,  acts  on  their  behalf,  and 
whose  acts  bind  them.  The  creditors  are  not  to  deter- 
mine who  constitute  the  association,  or  in  what  propor- 
tions the  members  of  it  are  liable  to  the  debts.  Those 
matters  are  left  for  future  consideration.  The  debts  are 
to  be  ascertained  first,  and  then  the  contributories ;  as 
appears  from  the  Winding-up  Act  of  1848,  where  the 
seventy-first  and  four  following  sections  relate,  exdu- 
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1851.  sively,  to  debts,  and  the  seventy-sixth  begins  to  give 

Ex  PARTE      directions  as  to  contributories.     See  also  the  28th  sect. 
Lloyd.         of  the  Act  of  1849. 

Mr.  Bethell : — Mr.  Lloyd  seeks  to  have  his  claim  ad- 
mitted as  a  debt  of  the  whole  body  of  contributories : 
but  only  those  members  of  the  provisional  committee 
who  were  present  at  the  meeting  at  which  the  secretary 
was  authorized  to  give  the  orders  for  the  advertisements, 
are  liable  to  him ;  and,  as  he  was  unable  to  show  which  of 
the  members  were  present  at  that  meeting,  the  Master 
viras  right  in  admitting  his  claim,  merely  as  such.  The 
84th  sect,  of  the  Act  of  1848,  empowers  the  Muster  to 
make  calls  on  individual  contributories,  so  far  as  they 
may  be  liable  to  pay  the  same ;  and  all  that  the  Court 
can  now  do,  is  to  allow  Mr.  Lloyd  to  go  back,  to  the 
Master^  and  point  out  the  persons  who  are  liable  to  him. 

Mr.  Holt  replied. 

The  Vick-Chancellor  : 

The  Master  was  quite  right  in  not  admitting  Mr. 
Lloyd's  claim  as  a  proof;  for,  if  he  had  admitted  it 
as  a  proof,  he  would  have  decided  that  the  whole  body 
of  contributories  was  liable  to  Mr.  Lloyd,  The  only 
question  is  whether  he  has  not  done  too  much  in  admit- 
ting it  as  a  claim. 

Provisionally  registered  companies  are  not  companies 
in  the  proper  sense  of  the  word :  they  are  merely  asso- 
ciations of  individuals ;  and  their  liabilities  must  be  dealt 
with  as  the  liabilities  of  individuals.  The  Legislature,  it 
is  said,  has  spoken  of  such  associations,  as  companies; 
but,  though  the  Legislature  may  declare  the  law  by 
enactment ;  yet  they  arc  not  interpreters  of  the  law : 
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and  Courts  of  Justice  are  not  bound  by  a  mistake  of  the  1851 . 

Legislature,  as  to  what  the  existing  Law  is.     This  was       Ex  parte 

so  decided  by  the  Court  of  King's  Bench  in  Dote  v.         Lloyd, 

Gray  (a).     If  the  framers  of  these  Acts  thought  that 

associations  like  that  in  the  present  case,  are  companies, 

they  thought  wrong.     The  members  of  such  associations 

may  not  be  jointly  liable  for  any  single  act  that  has  been 

done  in  effecting  the  object  for  which  they  were  formed. 

Each  of  them  is  liable  only  for  the  debts  which  he,  either 

individually  or  in  conjunction  with  some  other  member  or 

members,  has  authorized  to  be  incurred.     Therefore,  it 

would  be  quite  improper  for  the  Master  to  admit  debts, 

(as  Mr.  Roll  has  contended  he  ought,)  de  bene  esse ;  for 

that  might  be  admitting  debts  which  had  no  existence. 

If  the  debts  claimed  exist  at  all,  they  must  be  due  from 

some  one  or  more  of  the  contributories ;  and  the  Master 

is  bound,  before  he  admits  a  claim  as  a  debt,  to  require 

the  claimant  to  show  him  that  the  parties  who  gave  the 

order  in  respect  of  which  the  claim  is  made,  or  some  of 

them,  have  been  ascertained  to  be  contributories. 

I  am  of  opinion  -that  what  the  Master  said,  in  this 
case,  is  substantially  accurate ;  and,  1  shall  refuse  the 
motion,  with  costs. 

(a)  2  T.  R.  358. 
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1851  : 
4th  and  5th 

March.  *, .  ^,^,r„.,^^        ^^^,mr«- ^ 

^ /  MACINTYRE  v.  CONNELL. 

Parties  and       ^ 
Pleading.        OEE  antey  page  225. 

il.filedabiU 

agamst  B,  and         The  Defendants  assigned  a  third  cause  of  demurrer, 

of  a^bankine  ^'  ^^  ^eniw,  which  renders  a  further  statement  of  the  con- 
company,  seek-    tents  of  the  bill  necessary, 
ing  to  make  cer- 

which  B.  held  ^^'^  ^^  alleged  that  the  Union  Bank  of  London  pre- 

in  the  bank,  tended  that  Connelly  Webster  and  Mark  Boyd^  were 
navment  of  a  ^  justly  and  truly,  within  the  true  intent  and  meanmg  of 
debt  due  to  him  the  provisions  of  the  deed  of  settlement,  respectively 
i!^i"  i?'  JP^  indebted,  to  the  bank,  in  sums  of  money  exceeding  the 
though  the  com-  values  of  their  respective  shares ;  and  that,  in  respect  of 
pany  had  a  prior  such  debt,  the  bank  was  entitled  to  have  a  lien  or  charge 

sharesVor    debt  ^°  ®^^^  shares  respectively :  but  the  Plaintifl^  charged 

due  to  them         the  contrary  thereof  to  be  true,  and,  that,  although 

from  B,y  yet        there  was  some  debt  due  to  the  said  company  from 

that  debt  was        ^        „»«-»  ii^tt^*       ..» 

amply  secured      Connelly  Webster  and  Mark  Hoyd,  yet  the  same  was  a 

by  the  shares 

of  other  persons  in  the  bank,  and  by  other  securities  held  by  the 
company ;  and  it  prayed  that  an  account  might  be  taken  of  what  was 
due  to  the  company  in  respect  of  their  charge  ;  and  that  directions 
might  be  given  for  the  satisfaction  thereof  out  of  the  last-mentioned 
shares,  and  out  of  or  by  means  of  the  other  securities  held  by  the 
company,  or  for  enabling  A.  to  pay,  to  them,  the  amount  of  their 
charge,  and,  thereupon,  to  have  such  other  securities  assigned  to  him ; 
and,  that  the  secunties  might  be  marshalled,  so  as  to  give  the  Plain- 
tiff the  benefit  of  his  charge. 

A  demurrer,  because  the  persons  who  had  pledged  their  shares 
and  given  securities,  to  the  company,  for  B,'s  debt,  were  not  made 
parties  to  the  bill,  was  allowed. 

A  bill  contained  a  charge  with  a  view  to  discovering  who  certain 
persons,  who  were  interested  in  the  relief,  were ;  but  it  did  not  allege 
that  the  Plaintiffs  did  not  know  who  they  were ;  and,  therefore,  a 
demurrer  because  they  were  not  made  parties,  was  allowed. 
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debt  due  from  all  of  them,  and  from  a  great  number  of 
other  persons,  shareholders  in  the  bank,  and  others ;  and 
the  banking  company's  debt  was  amply  secured  by  the 
shares  of  such  other  persons,  and  by  other  securities  for 
the  same  debt  which  the  company  held :  and  so  it  would 
appear  if  the  Defendants  would  set  forth  what  the  debt 
or  debts  was  or  were  in  respect  of  which  the  said  company 
claimed  such  lien  on  the  said  shares  respectively,  and 
how  and  in  what  character,  and  under  what  circum- 
stances the  same  was  or  were  contracted ;  and,  in  par- 
ticular, whether  the  same  was  or  were  due  or  alleged  to 
be  due  from  them,  Connelly  Webster  and  Mark  Boyd 
respectively,  individually,  or  from  them  as  members  of 
any  firm,  company  or  partnership,  or  jointly  with  any 
other  individual  or  individuals ;  and  how  the  said  bank- 
ing company  alleged  that  the  said  lien  arose  or  was 
created ;  and  also  what  other  persons  or  person  the  said 
banking  company  had  liable  to  it  for  such  debts  or  debt, 
and  what  securities  or  security,  liens  or  lien  it  held  for 
the  same. 


1851. 

' . ' 

Macintyrb 

V. 
CONNBLL. 


And  the  bill  prayed  that  the  directors  of  the  bank 
might  be  ordered  to  sell  the  shares  of  Connelly  Webster 
and  Mark  Boyd  in  the  bank,  and  to  pay  over  the  pro- 
ceeds or  so  much  as  might  be  required,  in  or  towards 
satisfaction  of  the  debt  due  to  the  Plaintiflb ;  and,  if  it 
should  appear  that  the  banking  company  had  any  lien  or 
charge  upon  the  said  shares  or  any  of  them,  prior  to  the 
Plainti£&'  charge  thereon,  then  that  an  account  might 
be  taken  of  what  was  so  due  to  them ;  and  that  proper 
directions  might  be  given  for  the  satisfaction  thereof  out 
of  the  said  shares,  and  out  of  or  by  means  of  the  other 
securities  held  by  them,  or  for  enabling  the  Plainti£Es 
to  pay,  to  the  banking  company,  the  amount  of  such 
charge,  and  to  have  assigned  to  them,  thereupon,  the 
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1851. 

^ . ' 

Macintyre 

V. 
CONNELL. 


said  several  securities  held,  by  the  banking  company,  for 
the  same ;  and  that  proper  directions  might  be  given  for 
marshalling  the  said  securities,  so  as  to  give,  to  the 
Plainti%i  the  benefit  of  their  said  charge  upon  the  said 
shares. 


The  cause  of  demurrer  assigned  ore  tenus^  was  that 
the  persons  who  were  liable  to  the  banking  company,  or 
had  given  securities  to  it  for  the  debt  due  from  Connelly 
Webster,  and  Mark  Boyd^  were  necessary  parties,  but 
were  not  made  parties  to  the  bill. 

Mr.  BetheU  and  Mr.  James  said  that  the  demurrer 
ere  tenus  could  not  be  sustained :  First,  because  the  bill 
alleged  that  the  debt  due  to  the  bank  from  Connelly 
Webster  and  Mark  Boyd,  was  amply  secured  on  other 
property  than  the  shares  of  those  Defendants  in  the 
bank,  and  it  merely  sought  to  compel  the  banking  com- 
pany to  have  recourse  to  that  other  property  for  pay- 
ment of  the  debt  owing  to  them  by  Connelly  Webster 
and  Mark  Boydy  and  to  leave  untouched  the  bank 
shares  of  those  Defendants,  which  were  the  only 
property  that  the  Plaintiflb  could  have  recourse  to 
for  payment  of  the  debt  due  to  them  :  Aldrich  v. 
Cooper  (a)  f  where  Lord  JEldon  said:  "But  the  Court 
has  said,  and  the  principle  is  repeated,  very  distinctly, 
in  The  Attorney- General  v.  Tyndal,  that,  if  a  creditor 
has  two  funds,  the  interest  of  the  debtor  shall  not  be 
regarded,  but  the  creditor  having  two  funds,  shall  take 
to  that  which,  paying  him,  will  leave  another  fund  for 
another  creditor  -^  Secondly,  because  the  bill  sought  to 
discover  who  the  persons  alleged  to  be  necessary  parties 
were;  and,  therefore,  it  would  be  absurd  to  allow  a 


(a)  8  Ves.  382,  see  391. 
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demurrer  because  those  persons  were  not  made  parties : 
and,  Thirdly,  because,  Connelly  the  debtor,  and  not  the 
hank,  was  the  demurring  party,  and  it  did  not  lie  in  his 
mouth  to  make  the  objection  for  want  of  parties. 

Mr.  Stuart  said  that  the  bill  did  not  allege  that  the 
Plaintiff  did  not  know  who  the  persons  alleged  to  be 
necessary  parties  were ;  and  that  Connell  was  as  much 
entitled,  as  the  bank  was,  to  make  the  objection  for 
want  of  parties. 

The  VlCE-CllANCELLOB  : 

This  objection  for  want  of  parties,  seemed  to  me,  at 
first,  to  be  a  valid  one  ;  and  the  more  I  have  considered 
it,  the  more  weight  it  has  seemed  to  have ;  and  my  final 
impression  is  that  it  must  prevail.  Three  answers  were 
given  to  it :  two  by  Mr.  Bethell^  and  one  by  Mr.  James. 
Mr.  Bethelts  first  answer  was  that  the  Plaintiffis  sought 
to  take,  from  the  banking  company,  only  one  of  the 
funds  on  which  the  debt  due  to  them  from  Connelly 
Webster  and  Mark  Boyd^  was  charged,  they  having 
other  ample  security  for  it.  The  PlaintifiBs,  however, 
cannot  touch  any  portion  of  the  security  until  they  have 
paid  the  debt.  If  the  company  held  security  to  the 
amount  of  a  million,  the  Plaintiff  could  not  touch  a 
farthing  of  it  without  satisfying  the  debt. 

It  seems  to  me,  too,  that  the  account  prayed  for,  can- 
not be  taken  in  the  absence  of  the  persons  who  are 
alleged  to  be  necessary  parties.— What  is  asked,  is  that, 
if  it  shall  appear  that  the  banking  company  have  any  lien 
or  cliarge  upon  the  shares  of  Connelly  Webster  and  Baydf 
prior  to  the  Plaintiffs^  charge  thereon,  then  that  an  ac- 
count may  be  taken  of  what  is  so  due  to  them.     I  do 
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not  know  why  the  bill  says :  *'  if  it  shall  appear  ;*^  because 
it  alleges  that  they  have  a  charge  on  the  shares.  And 
then  it  asks  that  proper  directions  may  be  given  for  the 
satisfaction  thereof  out  of  the  said  shares,  and  out  of  or 
by  means  of  the  other  securities  held  by  them,  or  for 
enabling  the  Plaintiffi  to  pay,  to  the  Company,  the  amount 
of  such  charge,  and  to  have  assigned  to  them,  thereupon, 
the  said  several  securities  held,  by  the  said  banking  com- 
pany, for  the  same ;  and  that  proper  directions  may  be 
given  for  marshalling  the  said  securities,  so  as  to  give 
the  Plaintiffs  the  benefit  of  their  charge  upon  the  said 
shares.  The  bill,  therefore,  so  far  as  it  prays  this  relief, 
is  a  bill  by  a  second  incumbrancer  to  redeem  the  first 
(which  he  would  have  a  right  to  do)  and  to  have  all  the 
securities  held  by  the  first  incumbrancer,  assigned  to 
him.  But  that  cannot  be  done  without  having  the  per- 
sons v^fao  gave  those  securities,  before  the  Court. 


I  shall  now  advert  to  Mr.  James's  answer  to  the 
objection,  which  was  that,  as  Connell  was  one  of  the 
debtors,  he  was  not  at  liberty  to  make  the  objection. — I 
think,  however,  that  what  Mr.  Stuart  said  is  quite  cor- 
rect ;  namely,  that  Connell  and  every  other  person  who 
is  interested  in  the  account,  is  at  liberty  to  make  the 
objection ;  because  he,  as  well  as  they,  has  a  right  to 
have  the  account  taken  so  that  it  may  bind  all  parties, 
and  conclude,  for  ever,  all  matters  arising  out  of  it. 


The  only  other  point  that  remains  to  be  considered,  is 
Mr.  BethelVs  second  answer  to  the  objection ;  which  was 
that  the  bill  contained  a  charge  for  the  purpose  of  dis- 
covering who  the  persons  alleged  to  be  necessary  parties, 
are. — I  think  that,  if  the  bill  had  alleged  that  the  Plain- 
tifis  did  not  know  who  those  persons  were,  the  demurrer 
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would  not  have  held ;  but  it  makes  no  such  suggestion : 
and,  therefore,  the  discovery  is  sought  not  to  enable  the 
Plainti£&  to  supply  the  defect  of  parties,  but  merely  as 
ancillary  to  the  relief:  and  the  rule  is  that  if  a  Plaintiff 
cannot  have  the  relief,  he  cannot  have  the  discovery. 


1851. 

^ . * 

Macintyre 

V, 
CONNELL. 


It  appears  to  me  that  none  of  the  answers  meet  the 
objection,  and,  consequently,  that,  although  the  grounds 
of  demurrer  on  the  record  are  overruled,  the  ground 
alleged  ore  tenus^  must  be  allowed. 


After  the  judgment  had  been  pronounced,  some  dis- 
cussion took  place  with  regard  to  costs.  The  question 
was  whether  no  costs  were  to  be  given  on  either  side,  or 
whether  the  Plaintifis  were  to  be  allowed  the  costs  of  the 
demurrer  on  the  record. 

Mr.  BetheU  referred  to  the  Attorney- Oeneral  v. 
Sroum(a)  and  Mortimer  v.  Fra8er(b)^  and  asked  for 
leave  to  amend  the  bill  by  either  adding  parties  to  it,  or 
striking  out  of  it  the  passages  which  made  the  adding  of 
parties  necessary. 

Mr.  Stuart  referred  to  Newton  v.  Lord  JEgmont  (c). 

The  Vice-Cfiancellor, — I  will  consider  this  question, 
and  give  my  opinion  on  it  to-morrow  morning. 


Demurrer, 

Costs, 
Amendment. 


(a)  I  Swanst.  263,  see  288.  (b)  2  Myl.  &  Cr.  173. 

(c)  4  Sim.  547. 


The  demurrer 
on  the  record 
having  been  al- 
lowed, and  a  De- 
murrer ore 
tenus,  for  want 
of  parties,  hav- 
ing been  over- 
ruled, the  Court 
ordered  the  De- 
fendants to  pay 
the  costs  of  the 
former,  but 
made  no  order 
as  to  the  costs 
of  the  latter ; 
and  gave  the 
Plaintiff  leave  to 
amend  either  by 
adding  parties, 
or  striking  out 
the  passages 
which  made  the 
new  parties  ne- 
cessary. 
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1851. 

^ . ' 

Macintyre 

V. 
CONNELL. 

5th  March. 


The  Vice-Changellob  : 

My  first  impression  was  that,  in  a  case  like  the  pre- 
sent, where  the  causes  of  the  demurrer  stated  on  the 
record,  are  disallowed,  but  the  cause  alleged  ore  tenus  is 
allowed,  the  practice  was  not  to  give  costs  to  either 
party ;  and  I  still  think  that  that  is  the  more  reason- 
able course  of  proceeding.  But  there  is  an  order  of 
Lord  ClarendorCsy  made  just  after  the  Restoration,  in  the 
following  words : — "  If  any  case  of  demurrer  shall  arise 
and  be  insisted  upon  at  the  debate  of  the  demurrer  more 
than  is  particularly  alleged,  yet  the  Defendant  shall  pay 
the  ordinary  costs  of  overruling  a  demurrer,  which  is 
hereby  ordered  to  be  five  marks,  if  those  causes  which 
are  particularly  alleged,  be  disallowed ;  though  the  bill, 
in  respect  of  the  particulars  so  newly  alleged,  shall  be 
dismissed  by  the  Court.^^*  And  it  appears,  from  the  AU 
tomey-Oeneral  y.  Br  own  and  Mortimer  y.Fraser^  that  the 
practice  has  been  according  to  that  order ;  and,  there- 
fore, I  shall  order  the  Defendants  to  pay  the  costs  of  the 
demurrer  on  the  record,  as  it  is  called ;  but  make  no 
order  as  to  the  costs  of  the  demurrer  ore  tenus :  and  I 
shall  give  the  PIaintifi&  leave  to  amend  their  bill,  not 
generally,  but  by  either  adding  parties,  or  making  such 
alterations  in  it  as  may  cure  the  defect  of  parties. 

*  This  Order  is  contained  in  Mr.  fieames's  Collection,  page 
174. 
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Practice. 


SMITH  V.  CORLES.*  Claim. 

New  orders. 

1  HIS  was  a  claim  to  foreclose  a  mortgage  made  by  a 

Defendant  who  had  absconded.  Motion  for  an 

order  under  the 

Mr.  Roberts^  for  the  Plaintiff,  moved  for  an  order  chderofMav 
against  the  Defendant,  under  the  31st  General  Order  1843,  against  a 

of  May  1 845  (a).  Defendant  to  a 

''  claim  who  had 

abftcondedy  re- 
The  Vice- Chancellor  refused  the  motion,  saying  that  ftiscd. 

the  13th  General  Order  of  April  1850,  did  not  au- 
thorize the  Court  to  make  a  decree  against  a  Defend- 
ant for  whom  an  appearance  had  been  entered,  and, 
therefore,  an  appearance  entered  for  the  Defendant 
under  the  31st  Order  of  May  1845,  would  be  in- 
operative. 

*  Ex  relatione  Mr.  Roberts, 
(a)  See  Beav.  Ord.  295. 


Vol.  I.     N.  S. 
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1851 :  IN  THE  MATTER  OF  CROSS'S   ESTATE  AND 

^^Siy f^^       OF  THE  LANDS  CLAUSES  CONSOLIDATION 

and  ACT  1845,  AND  OF 

22nd  February. 


Lands  Clauses 


THE  EAST  LINCOLNSHIRE  RAILWAY  ACT. 


ConMoUdatUm  ^y^  PARTE  FLAMANK  AND  OTHERS. 

Reinvestment 
of  campensaiion  T.  L.  CROSS,  late  of  Louth  in  the  county  of  Lincoln, 

CoMefwm       niiHc***  ^y  his  will  dated  in  1839,  devised  his  residuary 

real  estate  to  trustees,  in  trust,  in  equal  third  parts,  for 

Money  paid  into  his  three  nieces,  the  Petitioners,  for  their  separate  use 

«-!!'L!.-,^f««  "  for  life,  with  remainder  for  their  children  in  fee ;  and  he 
way  company,  '  ' 

for  land  taken,     bequeathed  his  residuary  personal  estate  to  the  Peti- 

under  the  tioners  share  and  share  alike,  and  appointed  them  the 

Lands  Clauses 

Act,  from  a  per-  executrixes  of  his  will. 

son  who  was  in 

ft  ^^ftfii*  fii  wiofi«         

tal  iitabecilitv  "         '^^^  -Em/  Lincolnshire  Railway  Act  was  passed  in 

and  who  con-       1846,  and  the  Companies  Clauses,  the  Lands  Clauses 

tinued  in  that      g^^jj  ^j^^  Railway  Clauses  Consolidation  Acts,  were  in- 
state until  bis 
death  but  was     corporated  with  it.     In  November  1848,  at  which  time 

not  the  subject  Cross  had  become  paralytic  and  wholly  incapable  of 
ofluna^°order^  ^''^^sacting  or  even  attending  to  business,  the  Com- 
ed,  after  his         pany  took  possession  of  part  of  his  land  comprised  in 

death,  not  to  be  ^h^   residuary  devise   in   his  will,  for   the   purposes  of 

reinvested  m 

or  considered  as  ^^^^^  undertaking,  and  served  him  with  notice,  under 

land,  but  to  be     the  18th  section  of  the  Lands  Clauses  Act,  that  they 

cutors^    ^^  ^*^"    ^^^^  willing  to   treat  for   the  purchase   thereof.      No 

attention  was  paid  to  that  notice :  in  consequence  of 
which  the  Company  procured  a  jury  to  be  summoned 
to  determine  the  amount  of  the  purchase-money:  but 
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neither  Cross  nor  any  person  on  bis  behalf,  appeared  on  1851. 

the  inquiry  before  the  jury  :  whereupon  the  amount  of      In  re  The 
the  purchase-money  was  determined,  by  a  surveyor  ap-  East 

pointed  by  two  justices  of  the  peace  to  be  740/. :  and,  Lincolnshire 
in  April  1849,  the  Company  paid  that  sum  into  Court,  \^^^ 

to  the  credit  of  Ex  parte  the  East  Lincolnshire  Railway 
Company y  the  account  of  T.  L.  Cross  of  Louth  in  the 
county  of  Lincoln^  miller.* 

Cross  continued  in  a  state  of  mental  imbecility  until 
his  death.  He  died  in  January  1850,  but  without 
having  been  the  subject  of  a  commission  of  lunacy. 
The  petition  was  presented  in  April  1850,  at  which 
time  all  the  Petitioners  were  married,  but  only  one 
of  them  had  issue.  It  stated  that  the  Petitioners  or 
their  husbands  had  not  settled  or  agreed  to  settle 
their  shares  of  the  740/.;  and  prayed  that  one-third 
part  of  that  sum,  might  be  paid  to  each  of  their 
husbands ;  or,  if  the  Court  should  be  of  opinion  that 
the  740/.  was  to  be  considered,  in  equity,  as  part 
of  Cross's  residuary  real  estate^  then  that  it  might 
be  invested  in  Consols,  in  the  name  of  the  Accountant- 
General,  to  the  credit  of  Ex  parte  the  East  Lincolnshire 
Railway  Company^  the  account  of  the  devisees  of  T.  L. 
Cross^  late  of  Louth  in  the  county  of  Lincoln,  miller ; 
and  that  one-third  of  the  dividends  might  be  paid,  to 
each  of  the  Petitioners,  on  her  separate  receipt,  till 
further  order.f 

Mr.  Bethelly  and  Mr.  Shapter^  in  support  of  the  peti- 
tion, referred  to  the  7th,  76th,  77th  and  78th  sections 
of  the  Lands  Clauses  Act,  and  said  that,  if  the  owner 

*  See  Isnda  Clauses  Act,  sects.  47,  58,  and  76. 
t  See  sects.  69  and  70. 

t2 
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1851.  of  land  taken  by  a  company  for  the  purposes  of  their 

In  re  The      undertaking,  faSed  to  appear  on  the  inquiry  before  a 
East  jury,  the  purchase-money,  whatever  might  be  the  cause 

Liz^oLNSHiRE  ^f  ^jjg  owner's  default,  was  to  be  paid  into  Court  under 
Act.  the  76th  section ;  and  that  the  78th  section  directed  the 

Court  to  distribute  it,  as  personalty^  amongst  the  par- 
ties entitled  to  it. 

Mr.  Lloyd  for  the  trustees  of  Crosses  will  and  the 
infant  children  of  one  of  the  petitioners,  said  that  Cross 
was  in  a  state  of  mental  incapacity  at  the  time  when  the 
Company  took  his  land,  and  continued  in  that  state  until 
his  death ;  and  that,  though  no  committee  of  his  estate 
was  ever  appointed,  yet  the  enactments  of  the  Lands 
Glauses  Act  with  regard  to  persons  in  his  unfortunate 
condition,  applied ;  and,  therefore,  the  740/.  ought  to  be 
reinvested  in  land  under  the  69th  section,  and  the  land 
be  conveyed  to  the  trustees  upon  the  trusts  of  his  will. 
Mr.  Lloyd  cited  The  Midland  Counties  Railway  Company 
V.  Oswin  (a)  ;  and  said  that  the  44th  and  47th  sections* 

(a)  1  Coll.  74,  see  80. 

*  The  44  th  sect,  is  stated,  shortly,  in  Mr.  Colly er^s  Report 
of  the  case  cited,  and,  fully,  in  the  judgment  in  this  case. 
The  47th  section  is  as  follows : — And  be  it  further  enacted 
that,  in  case  any  party  to  whom  any  money  shall  be  agreed  or 
awarded  to  be  paid  for  the  purchase  of  any  lands  to  be  taken 
or  used  under  or  by  virtue  of  the  powers  of  this  Act,  or  for 
any  interest  or  for  compensation  as  aforesaid,  shall  refuse  or 
neglect  to  accept  the  same,  or  cannot  be  conveniently  found, 
or  shall  be  absent  from  the  United  Kingdom  of  Great  Britain 
and  Ireland^  or  shall  refuse,  neglect,  or  be  unable  to  make  a 
title  to  such  lands,  or  to  such  interest  in  the  premises,  to  the 
satisfaction  of  the  said  company,  for  the  purposes  of  this  Act, 
or  if  the  party  entitled  unto,  or  required,  by  the  said  company, 
to  convey  or  join  in  conveying  such  lands,  or  such  interest 
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of  the  Act  on  which  the  question  in  that  case  arose,  were  1851 . 

substantially  the  same  as  the  76th  and  78th  sections  of      j^  ^^  ip^^ 

the  Lands  Clauses  Act.  East 

Lincolnshire 

Railway 
Mr.  Bethell^  in  reply,  said  that  the  Lands  Clauses  Act. 

Act  contained  no  direction  that  the  purchase-money  for 

land  taken  from  a  person  in  a  state  of  mental  incapacity, 

should  be  dealt  with  otherwise  than  under  the  78th 

section,  unless  he  had  been  found  to  be  either  a  lunatic 

or  an  idiot,  and  the  land  had  been  sold  by  the  committee 

of  his  estate ;  in  which  case  the  money  was  to  be  re- 

therein,  shall  not  be  known,  or  be  not  shown,  to  the  satis- 
faction of  the  said  company,  to  be  such  party,  or  shall  refuse 
to  convey  or  to  join  in  conveying  the  same,  then  and  in  every 
such  case,  where  not  otherwise  provided  by  this  Act,  it  shall 
be  lawful  for  the  said  company  to  order  tbe  money  so  agreed^ 
offered,  intended  to  be  offered,  or  awarded  as  aforesaid,  to  be 
paid  into  the  Bank  of  England  in  the  name  and  with  the 
privity  of  tbe  Accountant-General  of  the  Court  of  Exche- 
quer, to  be  placed  to  his  account  to  the  credit  of  the  parties 
interested  in  the  said  lands  (describing  them,  so  far  as  the  said 
company  can  so  do),  subject  to  the  control  and  disposition  of 
the  said  Court;  which  said  Court,  on  the  application  of  any 
party  making  claim  to  such  money  or  to  any  part  thereof,  by 
petition,  is  hereby  empowered,  in  a  summary  way  of  proceed- 
ing or  otherwise,  to  order  the  same  to  be  laid  out  and  invested 
in  the  public  funds,  and  to  order  distribution  thereof,  or  pay- 
ment of  the  dividends  thereof,  according  to  the  estate,  title,  or 
interest  of  the  party  making  claim  thereunto,  and  to  make  such 
other  order  in  the  premises  as  to  the  said  Court  shall  seem 
proper ;  and  the  cashier  of  the  Bank  of  England  who  shall 
receive  such  money,  is  hereby  required  to  give,  to  the  said 
Company,  or  to  any  party  paying  any  money  into  the  Bank  of 
England  under  or  pursuant  to  this  Act,  a  receipt  for  such 
money,  mentioning  and  specifying  therein  for  what  and  for 
whose  use  (described  as  aforesaid)  the  same  is  received. 
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1851.  invested  in  land :  that,  by  the  Midland  Counties  Rail- 

In  re  The  ^*y  ^^»  failure  to  appear  on  an  inquiry  before  a  jury 

£ast  and  mental  incapacity,  were  put  on  the  same  footing ; 

Lincolnshire  y^^^  ^j^^^  ^^  ^^^^  ^j^^  ^^  ^^  ^j^^  Lands  Clauses  Act : 

Railway 

Act.  ^^^  ^6  cited  JEx  parte  Hawkins  (i),  and  also  Oxendeti  v. 

Lord  Compton  (c),  and  JEx  parte  Clayton  (d),  in  order 
to  show  that  there  was  no  equity  between  real  and  per- 
sonal representatives. 

22ndFebraary.  The  Vice-Chancbllor  : 

The  petition  in  this  case  was  presented  by  the 
executrixes  of  a  deceased  gentleman  of  the  name  of 
Cross^  praying  that  the  sum  of  740Z.,  which  had  been 
paid,  into  Court,  by  the  East  Lincolnshire  Railway  Com- 
pany, for  lands  of  which  the  deceased  had  been  seised  in 
fee  and  which  the  Company  had  taken  for  the  purposes 
of  their  undertaking,  might  be  paid  out,  to  the  Petition- 
ers, in  certain  shares.  I  should  have  ordered  the  money 
to  be  paid  to  them,  as  a  matter  of  course,  if  an  affidavit 
had  not  been  filed  stating  that  Cross^  at  the  time  when 
the  Company  gave  him  notice  of  their  intention  to  take 
his  land  and  until  his  death,  was  in  a  state  of  mentid 
imbecility:  and  I  shall  decide  who  are  the  parties  en- 
titled to  the  fund  in  Court,  on  the  assumption  that 
that  was  the  case. 

The  question  depends  upon  the  construction  of  the 
Lands  Clauses  Consolidation  Act,  7  &  8  Vict.  c.  18. 
The  7th  section  of  that  Act  says  that  it  shall  be  lawful 
for  all  parties  being  seised  of  any  lands  which  the  pro- 
moters of  the  undertaking  may  require  for  the  purposes 
of  their  undertaking,  to  sell  and  convey  the  same  to  the 

(b)  13  Sim.  569.  (c)  2  Ves.  Jun.  69. 

(d)  1  Ru»8.  &  Myl.  369. 
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promoters,  and  to  enter  into  all  necessary  agreements  1851. 


/ 


for  that  purpose,  and,  particularij,  that  it  shall  be  lawful      j,^  ^^^  rJ^^^ 
for  corporations,  tenants  for  life,  &c.y  so  to  do.     So  that  East 

all  persons  are  enabled  to  sell  and  convey :  and  it  was  LimjoLNSHiRi 

'^  ,        ,         •^  Railway 

contended  that>  as  Cross  was  seised  in  fee,  he  would  not  Act. 

have  wanted  any  authority  to  sell  and  convey,  unless  he 
had  been  in  a  state  of  mental  imbecility ;  and  that  the 
words,  '^  it  shall  be  lawful  for  all  persons,"  &c.,  gave  him 
that  authority.  But  I  do  not  think  it  will  be  neces- 
sary to  decide  whether  authority  was  given  to  him,  by 
those  words,  or  not.  For  it  is  certain  that  the  Com- 
pany did  not,  in  this  case,  get  the  lands  by  agreement. 
What  then  is  the  way  of  getting  possession  of  lands 
otherwise  than  by  agreement!  Sect.  18  says  that,  when 
the  promoters  of  the  undertaking  shall  require  to  pur- 
chase or  take  any  of  the  Unds  which  they  are  authorized 
to  purchase  or  take,  they  shall  give  notice  thereof  to  the 
parties  interested  in  such  lands,  or  to  the  parties  enabled, 
by  the  Act,  to  sell  and  convey  the  same,  and,  by  such 
notice,  shall  demand,  from  such  parties,  the  particulaiv 
of  their  estate  and  interest  in  such  lands  and  of  the 
claims  made  by  them  in  respect  thereof;  and  every  such 
notice  shall  state  the  particulars  of  the  lands  so  required, 
and  that  the  promoters  of  the  undertaking  are  willing  to 
treat  for  the  purchase  thereof.  Now  that  notice  was 
given  to  Cross.  Then  section  21  enacts  that  if  the 
party  to  whom  such  notice  has  been  given,  shall  foil,  for 
twenty-one  days  after  the  service  of  it,  to  state  the 
particulars  of  his  claim  in  respect  of  such  land,  or  to 
treat  or  agree,  with  the  promoters,  in  respect  thereof, 
the  amount  of  the  compensation  to  be  paid  to  him, 
shall  be  settled  in  the  manner  thereinafter  provided  for 
settling  cases  of  disputed  compensation.  Then  the  Act 
provides  two  modes  of  settlmg  disputed  claims  to  com- 
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1851.  pensation:  one  is  by  arbitration ;  which  is  out  of  the 

In  rk  The     question  here :  the  other  is  by  a  jury ;  and,  with  respect 

East  to  that,  sect.  38  provides  that,  before  the  promoters  shall 

Act.  any  case  of  disputed  compensation,  they  shall  give  not 

less  than  ten  days'  notice,  to  the  other  party,  of  their 
intention  to  cause  such  jury  to  be  summoned,  and,  in 
such  notice,  the  promoters  shall  state  what  sum  of  money 
they  are  willing  to  give  for  the  interest  in  such  lands 
sought  to  be  purchased  by  them  from  such  party.  That 
also  was  done.  Then  sect.  39  enacts  that  in  every  case 
in  which  any  such  question  of  disputed  compensation, 
shall  be  required  to  be  determined  by  the  verdict  of  a 
jury,  the  promoters  of  the  undertaking,  shall  issue  their 
warrant  to  the  sheriff,  requiring  him  to  summon  a  jury 
for  that  purpose.  That  too  was  done;  and  the  jury  met; 
but  Cross  did  not  attend,  and,  in  such  a  case,  the  47th 
section  says  that  the  inquiry  shall  not  be  further  pro- 
ceeded in,  but  the  compensation  shall  be  ascertained  by 
a  surveyor  appointed  by  two  justices  of  the  peace.  Ac- 
cordingly a  surveyor  was  appointed  pursuant  to  the 
58th  section;  and  he  ascertained  the  compensation  to 
which  Cross  was  entitled  in  respect  of  his  land,  to  be 
740/. ;  and  that  sum  was  paid  into  the  Bank  under  the 
76th  sect,  which  directs  that  the  purchase-money  shall 
be  paid  into  the  Bank,  in  the  name  of  the  Accountant- 
Oeneraly  to  the  credit  of  the  parties  interested  (that  is, 
in  this  case,  to  the  credit  of  Cross)  if  the  owner  of  the 
land  fails,  as  was  the  case  here,  to  appear  on  the  in- 
quiry before  the  jury.  Then  sect.  78  directs  what  is  to 
be  done  with  the  money  when  it  is  in  the  Bank.  It  says 
that,  upon  the  application,  by  petition,  of  any  party 
making  claim  to  the  money  or  any  part  thereof,  or  to 
the  lands  in  respect  whereof  the  same  shall  have  been 
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deposited,  or  any  part  of  such  lands,  or  any  interest  in  1851. 

the  same,  the  Court  of  Chancery  may,  in  a  summary     j,^  ^j^  r^^^ 

way,  as  to  such  Court  shall  seem  fit,  order  such  money  East 

to  be  laid  out  or  invested  in  the  public  funds,  or  may  ^'^o^'^s^'*" 

order  distribution  thereof,  or  payment  of  the  dividends  Act. 

thereof,  according  to  the  respective  estates,  titles,  or 

interests  of  the  parties  making  claim  to  such  money  or 

lands,  or  any  part  thereof,  and  may  make  such  other 

order  in  the  premises  as  to  such  Court  shall  seem  fit. 

Under  that  section  the  executrixes  of  Cross  claim  the 

740/.,  as  being  the  purchase-money  to  which  Crass  was 

entitled  for  the  land  taken  by  the  Company. 

Now  did  sect.  7  authorize  Cross  to  sell,  or  did  it  not ! 
If  it  did,  the  eifect,  in  my  opinion,  was  to  make  his 
contract  as  good  as  if  he  had  been  compos  mentis;  and 
his  executrixes  would  clearly  be  entitled  to  the  740/. 
He  was  compelled  to  sell ;  but,  when  he  had  sold,  he 
stood  in  the  same  situation  as  he  would  have  been  in,  if 
he  had  been  compos  mentis  and  had  sold  voluntarily. 

If  he  was  not  authorized  to  sell,  and,  therefore,  the 
Company  were  not  justified  in  taking  his  land  under  the 
compulsory  powers  of  the  Lands  Clauses  Consolidation 
Act,  still  the  devisees  under  his  will  cannot  be  entitled 
to  the  money.  Their  claim  would  be  to  the  land,  and 
not  to  the  money.  And  it  does  not  lie  in  the  mouth  of 
the  company  to  make  the  objection ;  for  they  have  taken 
the  land;  and,  therefore,  they  cannot  say  that  there 
was  no  authority  to  take  it.  Therefore  I  can  deal  with 
the  money  in  no  other  way  than  as  if  it  had  been  paid 
for  the  purchase  of  land  sold  by  a  person  seised  in  fee, 
and  who  was  competent  to  sell  it. 

It  was  observed,  in  the  course  of  the  argument,  that 
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185].  the  78th  sect,  of  tibe  Act  empowers  the  Coart  to  order 

In  rb  The     ^  money  in  Court  to  be  invested  in  the  funds,  or  to 

East  order  distribution  thereof  or  payment  of  the  dividends 

Lincolnshire  hereof,  according  to  the  respective  estates,  titles  or 

Act.  interests  of  the  parties  making  claim  to  such  money  or 

lands.  But  that  gives  no  claim  to  the  parties  who  are 
entitled  in  remainder,  under  Crosses  will.  Those  words 
were  necessary  because  the  persons  seised  of  the  lands 
in  respect  of  which  the  money  had  been  paid  into  Court, 
might  be  seised  as  joint-tenants,  or  tenants  in  common, 
or  as  tenant  for  life  and  remainderman. 

I  hesitated  to  give  judgment  in  this  case,  because  I 
was  informed  that  Vice- Chancellor  Knight  Bruce  had 
decided  that  money  paid  for  land  taken  by  a  railway 
company  from  a  peraon  in  a  state  of  mental  imbecility, 
was  to  be  considered  as  land.  But,  on  looking  at  the 
Act  on  which  the  case  before  him  arose,  I  found  that  it 
contained  a  provision  differing  very  materially  from  the 
provisions  of  the  Act  on  which  I  am  now  adjudicating. 
It  was  a  local  Act  passed  in  the  6  Will.  IV.,  and, 
therefore,  long  before  that  Act.  It  contained  a  sect, 
corresponding,  very  nearly,  with  the  7th  sect,  of  the 
Lands  Clauses  Act.  The  14th  sect,  empowered  all  cor- 
porations, tenants  in  tail  or  for  life,  trustees,  &c.,  and  all 
other  persons  whomsoever  to  contract  for  the  sale  of  the 
lands  of  which  they  were  seised,  and  to  convey  the  same 
to  the  company.  That  section  seems  to  me  to  be  very 
much  in  conformity  to  the  7th  sect,  of  the  Lands 
Clauses  Act.  Then  observe  what  follows  in  sect.  SI 
of  the  local  Act.  It  says  that  if  any  persons  thereby 
capacitated  to  sell,  should  neglect  or  refuse  to  treat,  or 
should  not  agree,  with  the  company,  for  the  sale  of  their 
estates  or  interests ;  or  should,  by  reason  of  absence, 
be  prevented  from   treating,  or  should,-  by  reason  of 
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any  impediment  or  disability,  whether  provided  for  by  1851. 

the  Act  or  not,  be  incapable  of  making  such  agreement      j^  ^^  rp^^ 
conveyance  or  release  as  should  be  necessary  or  expe-  EAvr 

dient  for  the  purpose  of  enabling  the  company  to  take  A*ii^oi*n8hire 
such  lands  or  to  proceed  in  making  the  railway,  or,  in  j^qt, 

any  other  case  where  an  agreement  for  the  purchase  of 
lands  could  not  be  made,  then  and  in  every  such  case, 
the  company  should  and  were  thereby  required  to  issue 
a  warrant  to  the  sheriff  commanding  him  to  summon  a 
jury  to  inquire  as  to  the  sum  of  money  to  be  paid  for 
the  purchase-money  of  the  land  to  be  taken. 

It  is  quite  clear,  therefore,  that,  when  the  Company 
wanted  the  lands  of  any  person  who  was  incapable  of 
agreeing  for  the  sale  of  them,  it  was  their  duty  to  have 
the  sum  to  be  paid  for  them  ascertained  by  a  jury.  Then 
sect.  44  enacts :  ^^  That  if  any  money  shall  be  agreed  or 
awarded  to  be  paid  for  the  purchase  of  any  lands  to  be 
taken  or  used  by  virtue  of  the  powers  of  this  Act,  or  of  any 
interest  therein,  or  for  any  compensation  or  satisfaction 
under  this  Act,  which  any  corporation,  trustee,  or  feoflfee 
in  trust,  or  any  person  whomsoever  having  no  power  to 
convey  the  premises  in  respect  of  which  the  same  may 
be  payable,  otherwise  than  by  virtue  of  this  Act,  shall 
be  entitled  unto  or  interested  in,  such  money  shall,  in 
case  the  same  i^U  amount  to  or  exceed  the  sum  of 
200/.,  with  all  convenient  speed,  be  paid  into  the  Bank 
of  England^  in  tlie  name  and  with  the  privity  of  the 
Accountant-General  of  the  Court  of  Exchequer,  to  be 
placed  to  his  account  there,  JSx  parte  ^'  The  Midland 
Counties  Railway  Company  ;^  and  shall,  when  so  paid 
in,  there  remain  until  the  same  shall,  by  order  of  the 
said  Court  made  in  a  summary  way  upon  petition  to  be 
presented  to  the  said  Court  by  the  party  who  would 
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185 1 .         have  been  entitled  to  the  rents  and  profits  of  the 

In  re  The     ^<^  ^  applied  either  in  the  purchase  or  redemption 

East  of  the  land  tax,  or  in  or  towards  the  discharge  of  any 

Lincolnshire  j^Jj^  ^^  other  incumbrance  affecting  the  said  lands. 

Act.  ^^  affecting  other  lands  standing  settled  therewith  to 

the  same  or  the  like  uses,  trusts,  intents,  or  purposes, 
as  the  said  Ck)urt  of  Exchequer  shall  authorize  to  be 
purchased  or  paid,  or  such  part  thereof  as  shall  be 
necessary ;  or  until  the  same  shall,  upon  the  like  appli- 
cation, be  laid  out,  by  order  of  the  said  Court  made  in 
a  summary  way  as  aforesaid,  in  the  purchase  of  other 
lands,  which  shall  be  conveyed,  limited,  and  settled  to, 
for,  and  upon  such  and  the  like  uses,  trusts,  intents,  and 
purposes,  and  in  the  same  manner  as  the  lands  which 
shall  be  so  purchased,  taken,  or  used  as  aforesaid,  or  in 
respect  of  which  such  compensation  or  satisfaction  shall 
be  paid,  stood  settled  or  limited,  or  such  of  them  as,  at 
the  time  of  making  such  conveyance  and  settlement, 
shall  be  existing,  undetermined  or  capable  of  taking 
effect ;  and,  in  the  mean  time  and  until  such  purchase 
can  be  made,  the  said  money  may,  by  order  of  the  said 
Court  upon  application  thereto,  be  invested,  by  the  said 
Accountant' OeneraU  in  his  name  in  the  purchase  of  ^3 
per  Cent.  Consolidated  or  ^3  per  Cent.  Reduced  Bank 
Annuities,  or  in  Government  or  real  securities ;  and,  in 
the  mean  time  and  until  such  annuities  or  securities  shall 
be  ordered,  by  the  said  Court,  to  be  sold  for  the  pur- 
poses aforesaid,  or  shall  be  called  in  or  cancelled,  the 
dividends  or  interest  and  annual  produce  thereof  shall, 
from  time  to  time,  by  order  of  the  said  Court,  be  paid 
to  the  party  who  would  for  the  time  being  have  been 
entitled  to  the  rents  and  profits  of  such  lands  so  to  be 
purchased  and  settled."  That  is  an  express  provision 
that,  when  any  person  has  his  lands  taken  under  the 
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powers  of  the  Act,  the  money  paid  for  them  shall  be  1851. 

reinvested  in  the  purchase  of  land.     Therefore  the  de-      j^^  ^^  r^^^ 
cision  to  which  Vice- Chancellor  Knight  Bruce  came  in  East 

that  case,  was   right  under  the  express  terms  of  the   I^'^IJColnshirb 
local  Act.     But  the  language  of  the  general  Act  is,  Act. 

as  I  have  pointed  out,  very  different;  and  so  I  do  not 
feel  myself  pressed  by  that  decision.  I  must  treat  the 
money  as  being  paid  in  by  a  party  seised  in  fee  and 
competent  to  seU  :  and,  therefore,  I  shall  order  it  to  be 
paid  out  to  the  executrixes  of  Cross. 

The  costs  which  the  Company  are  liable  to,  must  be 
paid  by  them,  and  the  extra  costs  must  come  out  of 
the  fund. 
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«,  '®^H.  V    SIR   GODFREY    WEBSTER  v.  THE    SOUTH- 

21st  End  25  tn 

January  EASTERN  RAILWAY  COMPANY. 


It^unction.       The  bill,  which  was  filed  on  the  20th  December  1850, 

Company.       ^°^  '^^^  affidavit  in  support  of  it,  stated  that,  in  July 

1836,  the  Plaintiff  became  seised,  for  his  life,  amongst 

After  a  Railway  other  hereditaments  in  the  parish  of  Battel  in  Sussex ^ 
Company  had         m       ,         >»ii  •.,  ><• 

purchased  a         ^  ^  piece  of  land  contammg  about  a  quarter  of  an  acre, 

piece  of  land        bounded  as  therein  mentioned,  and  that  he  had  ever 

'  .      J     since  continued  and  still  was  seised  thereof  or  otherwise 
was  mentioned 

in  the  book  of  entitled  thereto:  that,  on  the  18th  of  July  1846,  the 
reference  to  be  Defendants  obtained  an  Act  of  Parliament  for  making 
B.  a  neighbour-  *  railway  from  Tonhridge  Wells,  to  join  the  Rye  and 
ing  land-owner^  Ashford  extension  of  the  Brighton,  Lewes  and  Hastings 
P  dth^C^^  Railway,  near  Hastings^  with  which  Act  the  Lands 
pany  had  dso  Clauses  Consolidation  Act  1845,  was  incorporated :  that, 
takra,  claimed  j^  May  and  June  1849,  during  the  Plaintiff's  absence 
the  piece  of  abroad  in  her  Majesty^s  service,  the  Defendants  left 
land,  and  filed  a  notices,  at  Battel  Abbey^  of  their  intention  to  take 
Action  to^  certain  pieces  of  land,  part  of  the  Plaintirs  Battel 
strain  the  Com-  Abbey  estate,  for  the  purposes  of  the  said  railway ;  and, 
pan^  from  con-  in  June,  they  appointed  a  valuer  thereof,  and  he  valued 
sessi^of  it  and  ^^^^  ^^  Q^SIL,  and,  on  the  2nd  of  November  1850,  the 
from  commit-  Defendants  paid  that  sum  into  Court :  that  the  Plain- 
B°t  ^*^C  ^rt  ^'^'  being  dissatisfied  with  the  valuation,  served  the 
refused  the  in-  Defendants,  on  the  30th  of  December  1850,  with  a 
junction.  notice,  pursuant  to  the  64th  sect,  of  the  Lands  Clauses 

Act,  stating  that  he  had  appointed  a  person  therein 
named,  to  arbitrate,  on  his  behalf,  as  to  the  sufficiency  of 
the  valuation,  and  requesting  the  Defendants  to  name 
an  arbitrator  on  their  behalf:  that  the  first-mentioned 
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piece  of  land  was  not  comprised  either  in  the  notices 
left  at  Battel  Abbey,  or  in  the  valuation :  that,  on  the 
13th  of  December  1650,  the  Defendants  wrongfully 
took  possession  of  that  piece  of  land  for  the  purpose  of 
the  said  railway  and  had  felled  trees  thereon,  but  bad 
not  offered  to  make  the  Plaintiff  any  compensation  for 
it :  that  the  Plaintiff  was  absent  from  Battel  Abbey  on 
the  13th  of  December  1850,  and  was  not  informed  that 
the  Defendants  had  taken  possession  of  the  piece  ol 
land,  until  three  or  four  days  afterwards :  that  the  De- 
fendants had  not  served,  on  him,  or  on  any  person  on 
his  behalf,  any  notice  of  their  intention  to  take  the 
piece  of  land ;  and  that  their  compulsory  powers  for 
taking  land,  expired  on  the  18th  of  June  1849.  The 
bill  prayed  for  an  injunction  to  restrain  the  Defendants 
from  keeping  possession  of  the  piece  of  land,  and  from 
digging,  using,  interfering,  or,  in  any  manner  meddling 
with  the  same,  and  from  committing  any  waste  or  spoil 
thereon. 


1851. 


Webster 

V, 

The  South- 
eastern 
Railway 
Company. 


The  Defendants  having  been  served  with  notice  of  a 
motion  for  the  injunction,  affidavits  were  made  on  their 
behalf,  stating  that  the  piece  of  land  in  question,  was 
an  integral  part  of  a  field  belonging  to  the  deanery  of 
Battel :  that  the  Defendants  had  purchased  the  whole  of 
the  field,  from  the  dean :  and  that,  if  the  piece  of  land 
did,  in  fact,  belong  to  the  Plaintiff,  it  was  not  necessary 
or  material  for  the  enjoyment  of  any  of  his  other  lands, 
nor  would  they  be  damaged  by  the  execution  of  the 
Defendants^  works  on  the  piece  of  land.  Affidavits  in 
reply,  were  made  by  the  Plaintiff  and  two  gentlemen 
named  Ticehurst  and  iSoon,  in  support  of  the  Plaintiff's 
title  to  the  piece  of  land. 


Mr.  Malins  and  Mr.  Schomberg,  in  support  of  the 
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1851. 

* .— ' 

Webster 

V. 

The  South- 
eastern 
Railway 
Company. 


motion,  cited  Brocklebank  v.  The  Whitehaven  Junction 
Railway  Company  {a)  and  three  unreported  cases :  Kin- 
nersley  v.  The  North  Staffordshire  Railway  Company^ 
Baker  v.  The  same,  and  Shaw  v.  ITie  London  and 
North-Western  Railway  Company, 

Mr.  Bethelly  Mr.  Raundell  Palmer^  and  Mr.  Baily 
contra,  cited  Davenport  v.  Davenport  (fi),  and  The 
London  and  North-Western  Railway  Company  v. 
Smith  (c). 


Mr.  Malins  replied. 

At  the  conclusion  of  the  argument, 

The  Vice-Chancellor  made  the  following  observations : 
I  cannot  decide  this  case  without  looking  at  the  affidavits 
and  at  the  cases  that  have  been  cited.  The  authorities 
go  to  this  extent,  and  to  this  extent  only :  that,  as  the 
Court  will  prevent  individuals  from  cutting  down  timber 
or  committing  any  other  kind  of  waste  on  an  estate 
which  they  have  contracted  to  purchase,  until  the  eon- 
tract  is  completed;  so  it  will  restrain  companies  from 
doing  anything  to  the  detriment  of  parties,  by  virtue  of 
the  statutory  powers  given  to  them,  until  those  powers 
have  been  duly  complied  with.  But  this  is  a  case  of  a  very 
different  nature.  The  company,  either  rightly  or  wrongly, 
supposed  that  they  were  dealing  with  the  rightful  owner 
of  the  piece  of  land  in  question,  when  they  were  dealing 
with  the  Dean  ot  Battel-,  and,  in  that  belief,  they  paid 
the  purchase-money  either  to  him,  or  into  Court  to  his 
credit :  and  what  they  contend  against  the  Plaintiff,  is 
that  they  have  rightful  possession  of  the  piece  of  land 


(a)  15  Sim.  632.  {b)  7  Hare,  217. 

(c)  1  Hall  &  Twells,  364,  and  1  Maco.  &  Gord.  216. 
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under  their  contract  with  the  Dean.  The  Plaintiff  meets 
that  by  showing,  or  attempting  to  show  that  he  is,  in 
truth,  the  owner  of  the  piece  of  land.  It  seems  to  me 
to  be  very  doubtful  whether  that  is  a  matter  which 
this  Court  can  enter  into :  and,  if  I  wanted  to  have 
my  doubts  excited  about  it,  they  would  be  raised  by  the 
very  vague  and  loose  evidence  given  by  Mr.  I^cehurst 
and  Mr.  Soan.  These  gentlemen  state  matters  that, 
when  coupled  with  other  facts,  might  induce  a  jury,  in 
an  action  of  ejectment,  to  come  to  the  conclusion  that 
the  Plaintiff  was  the  owner  or  had  been  in  possession  of 
the  piece  of  land.  But,  supposing  that  to  be  so,  how 
do  I  know  that,  if  the  company  were  to  agree,  with  the 
Plaintiff,  for  the  purchase  of  the  piece  of  land,  some  one 
else  may  not  start  up  and  say  that  he  is  the  owner. 
I  can  understand  the  principle  upon  which  the  Court 
prevents  companies,  powerful  bodies  as  they  are,  from 
acting  by  virtue  of  the  powers  given  to  them  by  Par- 
liament, until  they  have  done  what  their  Act  of  Parlia- 
ment requires.  But,  in  this  case,  the  company  is  not 
availing  itself  of  its  parliamentary  powers.  It  has  got 
the  land,  not  from  the  Plaintiff,  but  from  the  Dean  of 
Battel y  and  is  in  possession  of  it :  and,  in  such  a  case,  it 
does  not  appear  to  me  that  there  is  any  principle  upon 
which  the  Court  can  interfere  more  against  a  company, 
than  it  would  against  an  individual.  This  is  a  case  of  a 
company  claiming  by  an  adverse  title,  not  under  the 
Act  of  Parliament,  and  saying  that  there  is  no  privity, 
between  it  and  the  Plaintiff,  in  respect  of  this  piece  of 
land.  I  will  not,  however,  dispose  of  the  case  until  I 
have  read  the  affidavits  and  looked  at  the  authorities. 


1851. 
Webstkr 

V, 

The  South- 

Easts  RN 

Railway 

Company. 


The  Vice-Chanceli^r  : 

This  was  a  motion  to  restrain  the  Defendants,  the 
South- Eastern  Railway  Company,  from  keeping  posses- 
VoL.  I.     N.  S.  u 


25th  January. 
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1851. 
Webster 

V, 

The  South- 
eastern 
Railway 
Company. 


sion  ofy  or  entering,  or  continuing  in  or  upon  the  piece 
or  parcel  of  land  in  the  pleadings  particularly  described, 
and  also  from  digging,  using,  interfering  or  in  any  man- 
ner meddling  with  the  same,  and  from  committing  any 
waste  or  spoil  thereon  or  on  any  part  thereof.  The  bill, 
which  was  filed  by  Sir  Oodfrey  Webster,  was  verified  by 
his  afiidavit ;  and  the  affidavit  states,  &c.  &c. 


The  bill  asks  no  relief  except  the  injunction ;  and  I 
am  of  opinion  that  it  makes  no  case  whatever  for  the 
relief  that  it  does  ask,  and  for  this  reason.  The  Company 
here  claim  nothing  whatever,  from  the  Plaintifi^,  under 
the  powers  of  the  Act  of  Parliament,  so  far  as  this  piece 
of  land  is  concerned.  They  claim  adversely  by  title.  In 
the  map  or  plan  and  book  of  reference  deposited  with 
the  clerk  of  the  peace  for  the  county  of  Sussex^  the 
piece  of  land  in  question  was  described  as  being  church 
property;  that  is,  part  of  the  glebe  belonging  to  the 
Deanery  of  Battel.  And  the  Company,  by  their  affi- 
davits in  answer,  set  up  this  case :  that  they,  believing 
this  piece  of  land  to  be,  as  they  still  believe  it  to  be,  the 
land  of  the  Dean,  served  him  with  notice  to  treat  for 
the  purchase  of  it,  and  that  they  have  paid  the  purchase- 
money  into  Court :  and  they  claim  it,  not  from  the 
Plaintifi*  under  any  of  the  powers  of  the  Act,  but  against 
him,  saying  that  they  have  derived  title  to  it,  not  from 
him,  but  from  a  third  person. — I  have  looked  through 
the  cases  as  far  as  I  have  been  able,  and  I  find  no  autho- 
rity for  saying  that,  in  such  a  case,  this  Court  will  inter- 
fere against  a  railway  company  more  than  it  will  against 
an  individual.  The  cases  in  which  the  Court  interferes, 
are  those  in  which  the  person  seeking  relief,  is  a  person 
whom  the  Company  is  seeking  to  dispossess  under  the 
powers  of  their  Act ;  and  in  which  the  Court  has  said 
that  it  will  hold  the  Company  strictly  to  showing  that 
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they  are  duly  complying  with  the  powers  given  them  by 
their  Act.     That  was  the  case  of  Brocklebank  v.  The 
Whitehaven  Junction  Railway   Company.     There   the 
powers  of  the  Act  terminated  on  a  certain  day.  Just  pre- 
viously to  that  day,  a  jury  was  assembled  to  assess  the 
value  of  a  yard  belonging  to  the  Plaintiff,  which  the  Com- 
pany were  authorized  to  take  under  the  powers  of  their 
Act :  but  the  verdict  was  not  returned  till  afterwards.  If 
the  late  Vice- Chancellor  of  England  was  right  in  thinking 
that  the  verdict  was  a  nullity  because  it  was  not  returned 
until  after  the  powers  of  the  Act  had  terminated,  then 
his  conclusion  was  quite  right  that  the  Company  ought 
not  to  be  allowed  to  proceed  to  obtain  possession  of  the 
yard  under  a  pretended  authority  from  an  Act  of  Parlia- 
ment which  they  did  not  possess.     Lord  Cottenham^  on 
appeal,  doubted  whether  the  conclusion  which  the  Vice- 
Chancellor  had  come  to  upon  the  provisions  of  the  Act, 
was  correct ;  and  he  directed  a  case  to  be  sent  for  the 
opinion  of  a  Court  of  law.     But  if  his  Lordship  had  not 
entertained  that  doubt,  he  would  have  adopted  the  same 
course  as  the  Vicer  Chancellor  had  done.     The  case  of 
Barker  v.  TJie  North  Staffordshire  Railway  Company 
is  resolvable  into  the  same  principle.     There  the  Com- 
pany had  given  notice  of  their  intention  to  take  ten 
pieces  of  land,  but,  in  the  progress  of  their  works  they 
found,  or  they  thought  they  should  find  that  they  re- 
quired only  eight ;  and  they  proceeded  to  pay  the  money 
for  and  to  take  possession  of  the  eight.    But  Vtce- Chan- 
cellor Knight  Bruce  held  that  they  could  not  take  the 
land  piecemeal ;    but  must  take  the  ten  acres  and  pay 
for  them ;    and,  in  that  respect,  Lord  Cottenham  was 
exactly  of  the  same  opinion  as  Vice- Chancellor  Knight 
Bruce.     The  principle  on  which  the  Court  interfered, 
was  that  the  Company  was  bound  to  adliere  strictly  to 
the  terms  of  the  contract  which  it  had  forced  upon  the 
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Plaintiff  under  its  parliamentary  powers.  But  how  does 
that  apply  to  a  case  like  the  present,  where  the  Railway 
Company  claim  nothing  whatever  from  Sir  Oodfrey 
Webster y  but  claim  adversely  to  him  I  The  Company,  it 
is  true,  claim  other  land  from  him ;  and,  with  regard  to 
that,  there  is  a  dispute  pending  between  them.  But  it 
is  part  of  Sir  Godfrey  Webster'^s  case  to  say  that  the 
piece  of  land  in  question  forms  no  part  of  that  which  is 
the  subject  of  the  dispute.  I  cannot  therefore  but  feel  not 
only  that  this  case  does  not  come  within  the  principle  of 
the  cases  to  which  I  have  adverted ;  but  that,  in  grant- 
ing an  injunction  in  such  a  case  as  this,  I  might,  instead 
of  preventing  irreparable  mischief,  be  doing,  perhaps, 
irreparable  mischief.  For  if,  after  the  Railway  Company 
have  given  notice  to  a  person  whom  they  have  con- 
sidered to  be  the  owner  of  the  piece  of  land,  and  have 
treated  with  him,  and  purchased  the  land  from  him,  the 
Court  were  to  interfere,  and  stop  the  railway,  brevi 
ntoittt,  at  the  instance  of  a  third  person,  who  applies  to 
it  at  the  last  moment,  and  says,  vaguely,  that  he  was,  at 
a  former  time,  seised  of  or  otherwise  entitled  to  it,  the 
Court  would,  very  likely,  be  instrumental  in  doing  injury, 
by  putting  an  improper  pressure  on  the  Railway  Com- 
pany for  the  advantage  of  that  third  person,  and  com- 
pelling the  Company  to  come  to  terms  with  him,  however 
unreasonable  those  terms  might  be. 


This  bill,  I  must  observe,  contains  a  vast  deal  of  mat- 
ter, the  greater  part  of  which  might  be  struck  out  as 
having  not  the  smallest  reference  to  the  matter  in  ques- 
tion. The  bill  begins  with  stating  the  title  of  the 
Plaintiff;  and  if  everything  else  were  left  out  of  it  until 
you  come  nearly  to  the  end  of  it,  you  would  have  every- 
thing on  which  the  equity,  if  it  may  be  so  called,  is 
founded ;  namely,  that  though  the  Plaintiff  was  seised  of 
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or  entitled  to  the  piece  of  land,  the  Railway  Company  had 
entered  upon  it  and  begun  to  use  it  for  the  piu^oee  of 
their  railway,  without  getting  a  title  from  him.  There 
is  no  allegation  that  an  ejectment  or  an  action  of  tres- 
pass, will  not  give  the  Plaintiff  all  the  relief  that  he  is 
entitled  to.  He  merely  says  that  the  Railway  Company 
are  proceeding  to  assert  their  title  to  the  land  which  he 
thinks  he  is  entitled  to. 


1851. 

V ' 

Webster 

V. 

The  South- 
eastern 
Railway 
Company. 


My  view  of  the  case  renders  it  unnecessary  for  me  to 
discuss  the  question,  on  which  side  the  balance  of  tes- 
timony inclines  as  to  who  is  the  owner  of  the  land.  The 
Plaintiff  has  stated  some  facts  which,  if  he  were  trying 
an  ejectment  for  this  piece  of  land,  might,  either  alone 
or  with  some  other  evidence,  warrant  the  jury  in  saying 
that  he  is  the  owner  of  it.  On  the  other  hand  he  is  met 
by  evidence  on  the  part  of  the  Company,  which,  upon  such 
a  trial,  might  lead  to  the  conclusion  that  he  was  not  the 
owner.  The  case  is  one  of  very  minute  circumstances, 
leaving  it  exceedingly  doubtful  with  whom  the  real  truth 
and  justice  of  the  case,  as  to  the  title,  rests.  On  the 
part  of  the  Company  it  is  to  be  observed  that  this  small 
piece  of  land  forms,  to  the  eye,  part  of  a  large  close  of 
thirteen  acres  called,  2^6  Pound  Close^  which,  certainly, 
belongs  not  to  the  Plaintiff,  but  to  the  Dean  of  Battel. 
However  that  is  not  conclusive.  It  may  be  that  though 
the  close  is  all,  to  the  eye,  one  close,  yet  a  comer — a 
quarter  of  an  acre  of  it,  may  not  belong  to  the  owner  of 
the  rest  of  the  field.  Nevertheless  everybody  must  feel 
that,  on  the  trial  of  an  ejectment,  it  would  be  a  strong 
circumstance  in  favour  of  the  Company  that  the  close  is, 
unsevered  by  metes  or  bounds,  and  that  about  fifty-one 
fifty-second  parts  of  it  do  not  belong  to  the  Plaintiff. 


His  Lordship  then  commented  upon  the  affidavits  made 
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by  Ticehurst  and  /Soan,  which,  he  said  were  very  loosely 
and  vaguely  worded,  and  then  proceeded  as  follows : 

If  the  Plaintiff  had  been  able  to  show  that  he  had  ever 
received  rent  for  this  piece  of  land,  no  doubt  he  would 
have  done  so :  but  he  is  quite  silent  upon  that  important 
point.  I  view  the  evidence  on  the  one  side  and  on  the 
other,  as  equipollent.  But  I  do  not  rely  on  that.  In 
my  opinion,  where  there  is  a  mere,  dry  question  of 
adverse  title,  a  bill  filed  on  that  ground,  without  more, 
entitles  the  Plaintiff  to  no  relief  whatever.  If  I  were  to 
come  to  a  contrary  conclusion,  and  were  to  hold  that  the 
Plaintiff  is  entitled  to  the  relief  which  he  asks,  and  the 
Railway  Company  were  to  compromise  with  him,  as  it 
is  likely  they  would  do,  what  is  there  to  prevent  some 
other  person  from  filing  another  bill,  showing  plausible 
grounds  of  title,  and  stating  that  he  is  entitled  to  this 
land!  The  consequence  of  which  would  be  that  the 
Company  would  be  stopped  again. 


This  is  a  mere  case  of  adverse  title,  claimed,  by  the 
Plaintiff,  upon  very  slight  evidence  indeed,  and  without 
alleging  that  an  action  of  ejectment  or  an  action  of  tres- 
pass will  not  give  him  all  the  remedy  he  can  possibly  be 
entitled  to  or  wish  for.  And  my  opinion  is  that  I  should 
be  extending  the  jurisdiction  further  than  any  case  war- 
rants or  any  regard  to  convenience  requires,  if  I  were 
to  grant  this  motion:  and,  therefore,  I  shall  refuse  it 
with  costs. 
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IN    THE    WINDING-UP    OF    THE     DIRECT    25thFeb^ary 
SHREWSBURY    AND    LEICESTER     RAIL-     *■ 
WAY  COMPANY. 


Joint-stock 
Companies 


EX  PARTE  BRITTAIN.  ^'jctf'"'^ 

X  HIS  was  amotion  byway  of  appeal  from  the  decision     ^onn^ji^ry. 

of  the  Master  J  who  had  struck  JBrittains  name  off  the  A.  consented  to 

list  of  contributories  to  the  above-mentioned  provisionally     }*  °*™®  being 

^  •'    placed  on  the 

registered  Company.    The  circumstances  of  the  case  were  fist  of  the  provi- 

as  follows : sional  committee 

of  a  Company, 
On  the  18th  of  October,  1845,  the  solicitor  to  the  asan  ornamental 

Company  wrote  a  letter  to  JBrittain,  inclosing  a  prospec-  «««»^^»  wid  to 

tus  of  the  Company,  and  requesting  him  to  allow  his  ^^^  q£  shares  in 

name  to  be  placed  on  the  list  of  the  provisional  commit-  the  Company  as 

tee.     On  the  20th,  Brittain  replied  that  he  should  be  f  i^J'*  ^  *^^^^ 

^  ted  to  him. 

fflad  to  be  placed  upon  the  committee  as  an  ornamental  Afterwards  the 
member^  and  was  williny  to  take  such  number  of  shares  as  managing  com- 
might  be  allotted  to  him,  in  the  usual  manner ;  but  that  j^^^  twenty-five 
the  great  number  of  railways  he  was  then  connected  shares.  Thelet- 
with,  put  it  out  of  his  power  to  act  upon  the  executive.  TTf^j  ^h  t 
On  the  20th  of  November,  1845,  the  secretary  to  the  payment  of  the 
Company  wrote  to  inform  Brittain  that  the  committee  of  deposits,  the  re- 
management  had  allotted  him  twenty-five  shares  in  the  exchanired  for  a 
undertaking ;  that  an  instalment  of  2s.  per  share  on  the  certificate  of 

deposit  of  2/.  2*.  6d.  per  share,  must  be  paid,  on  or  be-  *^"?'  Y^*^^    , 
'^  r  '  r      '  would  be  grant- 

fore  the  4th  of  December  then   next,  to  one  of  the  ed  on  the  due 

execution  of  the 
subscribers'  agreement  and  parliamentary  contract,  without  which  no 
person  would  be  recognised  as  a  subscriber,  or  be  entitled  to  any  in^ 
terest  in  the  undertaking.  Those  instruments  were  never  engrossed ; 
and,  consequently.  A,  never  executed  them.  He,  however,  paid  the 
deposits  on  the  twenty-five  shares,  but  not  until  after  the  undertaking 
had  been  abandoned. 

The  Master  struck  A.^s  name  off  the  list  of  contributories ;  but 
the  Court  ordered  it  to  be  restored. 

Vol.  I.     N.  S.  x 
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V 


Brittain's      ^^^  ^^®  same  on  account  of  the  Company,  and  that,  on 
Case.  payment  thereof  and  of  the  residue  of  the  deposit,  the 

accompanying  receipts  must  be  exchanged  for  a  scrip 
certificate,  which  would  be  granted  on  the  due  execution 
of  the  subscribers^  agreement  and  parliamentary  con- 
tract, without  which  no  person  would  be  recognised  as  a 
subscriber y  or  be  entitled  to  any  interest  in  the  undertak- 
ing ;  and  that  those  instruments  would  lie  for  signature 
at  certain  places,  of  which  the  subscribers  would  be  duly 
informed.  JBriltain,  knowing,  as  he  stated  in  his  evi- 
dence before  the  Master^  that  he  should  be  in  Manches- 
ter in  January,  1846,  where  he  went  on  his  own  business 
twice  a  year,  did  not  pay  any  part  of  the  deposits  on  his 
shares  until  the  16th  of  that  month,  but,  being  at  Man- 
chester on  that  day,  he  paid  the  full  amount  of  the  de- 
posits into  the  MancheMer  and  Liverpool  District  Bank, 
which  was  one  of  the  banks  mentioned  in  the  secretary's 
letter.  Before  that  time,  however,  the  undertaking  was 
abandoned.  The  subscribers'  agreement  and  the  parlia- 
mentary contract  were  prepared,  but  were  never  en- 
grossed ;  and,  consequently,  Brittain  never  executed 
either  of  them. 

Mr.  Malins  and  Mr.  Olasse^  for  the  official  manager, 
supported  the  motion.  They  said  that  Brittain  was  a 
provisional  committeeman,  and  had  accepted  shares  in 
the  Company ;  and,  therefore,  his  name  ought  not  to  have 
been  struck  off  the  list :  UpfilVs  case  (a). 

Mr.  Manisty  (with  whom  was  Mr.  Bethell)  for  Brit- 
tain^ said  that  the  deposits  were  not  paid  until  after  the 
abandonment  of  the  undertaking ;  and  that,  as  Brittain 

(a)  2  House  of  Lords  Cases,  674. 
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never  executed  the  subscribers*  agreement  or  the  par-  1851. 

liamentary  contract,  he  never  became  interested  in  the  Brittain's 
undertaking,  and,  consequently,  his  name  had  been  pro-  Case. 

perly  struck  off  the  list :  Barber's  case  (b). 

The  Vice-chancellor  having  said,  in  the  course  of 
the  argument,  that  he  subscribed  to  every  word  of  the 
judgment  in  Barber's  case^  but  that  it  did  not  apply  to 
the  present,  delivered  the  following  judgment : 

I  have  expressed,  more  than  once,  my  regret  that  Up- 
filTs  case  was  decided  as  it  was.  I  confess  that  I  do  not  un- 
derstand the  principle  on  which  it  was  decided ;  and,  when 
a  case  is  cited  to  guide  a  judge,  the  principle  of  which  he 
does  not  understand,  it  is  very  difficult  for  him  to  say  whe- 
ther the  case  before  him  does  or  does  not  come  within  the 
principle.  It  seems  to  me,  however,  that  this  case  and 
UpfiWs  are  completely  parallel  to  each  other.  It  is  not 
disputed  that  Mr.  Brittain  was  a  member  of  the  provi- 
sional committee ;  it  is  true  that  he  consented  to  be 
nothing  more  than  an  ornamental  member  ;  but  I  must 
interpret  that  expression  as  meaning  that  he  did  not 
mean  to  take  an  active  part  in  the  affairs  of  the  Com- 
pany. Upfilly  as  Mr.  Matins  observed,  was  not  an  ac- 
tive member  of  the  committee.  Then  Mr.  Brittain  said 
that  he  was  willing  to  take  such  number  of  shares  as 
might  be  allotted  to  him.  This  was  a  prospective  accept- 
ance of  shares.  But  if,  on  receiving  the  letter  of  allot- 
ment, he  had  paused,  and  not  proceeded  further,  because, 
though  he  had  agreed  to  accept  shares,  he  did  not  mean 
to  accept  them  on  the  terms  mentioned  in  that  letter,  he 
might,  perhaps,  have  been  at  liberty  to  do  so,  and  then 
this  case  would  have  been  within  the  principle  of  Bar- 
ber^s  case.    But  he  did  not  pause.    He  did  not,  it  is  true, 

(5)  15  Jar.  51. 
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^    ^851.     ^     say  that  he  accepted  the  aUotment,  but  he  did  what 
Brittain's      ^^  *  great  deal  stronger,  he  paid  the  full  amount  of  the 
Case.  deposits  which  he  was  bound  to  pay  on  the  shares  allotted 

to  him.  Therefore,  I  cannot  distinguish  this  case  from 
UpfiWs  case :  and  the  consequence  is  that  Mr.  BrittairCs 
name  must  be  replaced  on  the  list.  The  official  manager 
must  have  his  costs  out  of  the  estate. 


VAUGHAN  V.  BUCK. 

1851 :  X  HIS  was  a  suit  for  the  administration  of  the  estate  of 

^^**  ^d™*'^'    »  testator,  who  died  in  1838,  leaving  a  widow,  to  whom 

15th  April.      he  had  bequeathed  his  residuary  estate  for  her  life,  and 

^       ;^       '     who,  in  1839,  married  James  Wm.  Bttck.     By  an  order. 
Feme  Coverte.  '  '  .         -  , 
made  on  the  22nd  of  April  1848,  on  the  hearing  of  the 

The  dividends  Cause  for  further  directions  and  of  two  petitions,  one 
of  stock  stand-  t  .       ./.       i 

ing  in  the  Ac"      presented  by  Mr.  Buck  and  the  other  by  his  wife,  the 

eountant-Gene-  dividends  of  certain  sums  of  stock  which  constituted  the 
which  a  woman  testator's  residuary  estate  and  were  then  standing  in  the 
was  entitled  for    name  of  the  Accountant-  General  in  trust  in  the  Cause, 

life  at  the  time    ^^^  ordered  to  be  paid  to  Mr.  Buck,  for  the  life  of  his 

ofhermarnage/  .  ^ 

were  ordered  to   wife  or  until  further  order  (a).      In  June  1850,   Mr. 

be  paid  to  her 

husband  during  her  life  or  until  further  order.  Some  time  after- 
wards, the  husband  deserted  his  wife,  and  became  bankrupt,  having 
previously  possessed  himself  of  2000/.,  to  which  she  was  absolutely 
entitled. 

The  Court  ordered  two  thirds  of  the  dividends  to  be  paid  to  the 
wife,  and  the  other  third  to  the  husband's  assignees. 

(a)  See  Vaughan  v.  Buck,  13  Sim.  404. 
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Buck  became  bankrupt.  In  July  following,  Mrs.  Buck 
presented  a  petition  stating  that  fact,  and  that,  for  some 
time  past,  her  husband  had  ceased  to  live  with  her^  and 
had  not  contributed  anything  towards  her  maintenance  or 
support ;  that  she  was  in  very  distressed  circumstanceB, 
and  wholly  dependent  on  the  voluntary  contributions 
of  her  relations  and  friends  for  her  daily  maintenance 
and  support :  and  that  the  dividends  of  the  sums  of 
stock  standing  in  the  name  of  the  Accountant- Ge- 
neral in  trust  in  the  Cause,  amounted  to  270/.  per 
annum.  The  petition  prayed  that  the  Accountant* 
General  might  be  directed  to  pay  the  dividends  to  the 
Petitioner,  for  her  separate  use,  during  her  life  or  until 
further  order.  The  affidavit  in  support  of  the  petition 
stated,  amongst  other  things,  that  Mr.  Bujch  had  pos- 
sessed himself  of  2000/.  stock  to  which  the  Petitioner 
was  absolutely  entitled ;  and  that  he  had  never  made  any 
settlement  on  her.  Mr.  BucKs  assignees  presented  a 
cross-petition,  praying  that  the  dividends  of  the  stock 
standing  in  the  Accountant- GeneraTs  name,  might  be  paid 
to  them  during  the  joint  lives  of  Mr.  and  Mrs.  Buck  or 
until  further  order. 


1851. 


The  petitions  now  came  on  to  be  heard. 


Mr.  Stuart  and  Mr.  Steere,  for  Mrs.  Buck^  said  that, 
when  the  order  of  the  22nd  of  April  1843,  was  made, 
Mr.  Buck  was  living  with  his  wife  and  maintaining  her ; 
but  he  had  since  deserted  her,  and  become  bankrupt; 
and  she  was  now  dependent,  for  her  maintenance  and 
support,  on  the  bounty  of  her  friends  and  relations ;  and, 
therefore,  the  circumstances  under  which  the  order  of 
April  1843  was  made,  were  materially  altered ;  and  the 
Court  ought  now  to  direct  the  whole  income  of  the  stock 
in  Court  to  be  paid  to  her.     They  cited  Wilkinson  v. 
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Charleswarth  (ft),  Gardner  v.  Marshall  (c),  Oreen  v. 
Otte{d),  Gilchrist  v.  Cator  (e),  Williams  v.  Callow  (/), 
Oxenden  v.  Oxenden  (^),  JSUiott  v.  Cordell  (A),  and  S^ur- 
jrt«  v.  Champneys  (t). 


Mr.  Bethell  and  Mr.  Co/€,  for  the  assignees  of  Mr 
BucKs  estate,  said  that  the  Court  directed  a  settlement 
to  be  made  of  property  which  accrued  to  a  woman  during 
her  coverture,  and  which  her  husband,  or  his  assignees, 
could  not  get  possession  of  without  the  assistance  of  the 
Court ;  but  it  never  directed  a  settlement  to  be  made  of 
property  to  which  the  wife  was  entitled  at  the  time  of 
her  marriage  ;  that  the  right  to  the  property  in  question 
had  been  actually  adjudicated  upon  in  April  1843,  when 
the  Court  ordered  the  dividends  of  the  stock  to  be  paid 
to  Mr.  Buck  during  his  wife^s  life,  and  dismissed  the  pe- 
tition presented  by  her ;  and  that  the  question  in  this 
case  was  concluded  by  that  order.  They  cited  Beresford 
y.  Hohson  {k) ;  and  referred  also  to  Ball  v.  Montgo- 
mery {l)^  Oswell  v.  Probert{m),  Elliott  v.  Cordell  said 
Chreeny.  Otte. 

Mr.  Rogers  appeared  for  Mr.  Buck, 

Mr.  Stitart  replied. 

The  Vicb-Chancellor  said  that  he  could  not  accede  to 
the  proposition  contended  for  by  Mr.  Bethell  and  Mr. 


(ft)  10  Beav.  324. 

(c)  14  Sim.  575. 

(d)  1  Sim.  &  Stu.  250. 

((?)  1  De  Gex  &  Smale,  188. 
(/)  2  Vem.  752. 
(jsi)  Ibid.  493. 


(A)  5  Madd.  149. 
(t)  5  My.  &  Or.  97. 
(A)  1  Madd.  362. 
(I)  2Ves.,jun.,  191 
(m)  Ibid.  680. 
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Cole^  that  the  Court  never  directed  a  provision  to  be 
made  for  a  married  woman,  except  out  of  property  virhich 
accrued  to  her  during  the  coverture,  though  he  admitted 
that  the  Court  would  not  direct  a  provision  to  be  made 
for  her  out  of  property  which  had  got  into  the  sole  con- 
trol of  the  husband  :  that  the  main  question  in  this  case 
was,  what  was  the  true  effect  of  the  order  of  April  1843 ! 
That,  if  it  had  directed  the  dividends  of  the  stock  to  be 
paid  to  Mr.  Suck,  absolutely,  during  the  life  of  his  wife ; 
the  circumstance  that  his  assignees  could  not  obtain 
payment  of  the  dividends  without  applying  to  the  Court, 
would  not  give  any  right  to  his  wife ;  but  the  order  did 
not  direct  the  dividends  to  be  paid  to  Mr.  JBtick  abso- 
lutely, but  only  until  further  order ;  and,  when  it  was 
made,  he  was  living  with  and  maintaining  his  wife  ;  and, 
therefore,  the  late  Vice- Chancellor  of  England  considered 
that  the  whole  of  the  dividends  ought  to  be  paid  to  him : 
but  the  circumstances  of  the  case  were  now  materially 
altered ;  for  Mr.  Buck  had  deserted  his  wife,  and  become 
bankrupt ;  and  therefore,  if  there  had  been  nothing  else 
in  the  case,  it  would  have  been  right  to  order  one-half  of 
the  dividends  to  be  paid  to  Mrs.  Buck,  and  the  other 
half  to  her  husband's  assignees ;  but,  as  her  husband  had 
possessed  himself  of  2000/.  stock  which  belonged  to  her 
absolutely,  two-thirds  of  the  dividends  ought  to  be  paid 
to  her,  for  her  separate  use,  and  the  other  third  to  the 
assignees. 


1851. 

Vaughan 

r. 

Buck. 


Order  made  accordingly. 
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20th  and  2l8t 

^^d" '         John  THOMAS,  by  his  wiU  dated  in  June  1824, 
16th  April,      bequeathed  his  residuary  personal  estate  to  trustees,  in 
"  trust  to  invest  the  same  in  the  government  stocks  or  funds 

ThMuMmAet.  ^^  upon  real  securities;  and  he  declared  and  directed 
— ^  ^  that  they  should  stand  possessed  of  the  trust  monies, 
11  to^oluma-*  s^cks,  funds  and  securities,  upon  trust  that  they  should, 
late  the  income  by  and  out  of  the  interest,  dividends  and  annual  proceeds 
of  trust  funds  thereof,  raise  and  pay  to  the  Plaintiff,  Thomas  Rogers 
years  after  the  Wilson^  the  eldest  son  of  Moses  Wilson  and  Mary  his 
testator's  death,  wife,  after  he  should  have  attained  his  age  of  twenty-one 
^  t'o  of  that  y®*"^  ^^^  MniW  he  should  have  attained  the  age  of  twenty- 
term,  during  the  five  years,  an  annuity  of  100/. ;  and,  from  and  after  he 

minorities  of  the  ghouiJ  have  attained  his  age  of  twenty-five  years,  upon 

persons  entitled  ,,,        inii         .^  , 

under  the  trusts,  trust  that  they  should,  by  the  said  ways  and  means,  raise 

Held  to  be  good  and  pay  to  him,  during  the  then  residue  of  his  life,  an 
t°  ^t^-o  e^  annuity  of  500/. ;  and  that,  subject  to  the  trusts  there- 
years,  inbefore  thereof  declared  and  directed,  the  trust  monies, 

&c.  should  be  in  trust  for  the  first  son  of  Thomas  Rogers 
Wilson  who  should  live  to  attain  the  age  of  twenty-one 
years ;  and  that,  in  case  Thomas  Rogers  Wilson  should 
have  no  son  who  should  live  to  attain  that  age,  then, 
from  and  after  his  decease  or  the  decease  or  respective 
deceases  of  his  son  or  all  his  sons  under  the  age  of  twenty- 
one  years,  whichsoever  should  last  happen,  upon  trust  that 
the  said  trustees  should,  by  the  said  ways  and  means, 
raise  and  pay  to  the  Plaintiff  «7bAn  Wheeler  Wilson,  the 
second  son  of  Moses  Wilson  and  Mary  his  wife,  after  he 
should  have  attained  his  age  of  twenty-one  years  and 
until  he  should  attain  the  age  of  twenty-five  years,  an 
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annuity  of  100/. ;  and  from  and  after  John  Wheeler  Wil- 
son should  have  attained  his  age  of  twenty-five  years, 
upon  trust  that  the  trustees  should,  by  the  said  ways  and 
means,  raise  and  pay  to  John  Wheeler  Wilson,  during 
the  then  residue  of  his  natural  life,  an  annuity  of  500/. ; 
and  that,  subject  to  the  trusts  thereof  thereinbefore  de- 
clared and  directed,  the  trust  monies,  &c.  should  be  in 
trust  for  the  first  son  of  John  Wheeler  Wilson  v/hoshovHA 
live  to  attain  the  age  of  twenty-one  years ;  and,  in  case 
John  Wheeler  Wilson  should  have  no  son  who  should  live 
to  attain  that  age,  then,  from  and  after  the  decease  of 
John  Wheeler  Wilson  or  the  decease  or  respective  de- 
ceases of  his  son  or  all  his  sons  under  the  age  of  twenty- 
one  years,  whichsoever  should  last  happen,  upon  trust 
that  the  trustees  should,  by  the  said  ways  and  means, 
raise  and  pay  to  the  Plaintiff  Richard  Wilson^  the  third 
son  of  said  Moses  Wilson  and  Mary  his  wife,  after  he 
should  have  attained  his  age  of  twenty-one  years  and 
until  he  should  attain  the  age  of  twenty-five  years,  an 
annuity  of  100/. ;  and,  from  and  after  he  should  have  at- 
tained his  age  of  twenty-five  years,  upon  trust  that  the 
trustees  should,  by  the  said  ways  and  means,  raise  and 
pay  to  him,  during  the  then  residue  of  his  natural  life,  an 
annuity  of  500/. ;  and  that,  subject  to  the  trusts  thereof 
thereinbefore  declared  and  directed,  the  trust  monies,  &c. 
should  be  in  trust  for  the  first  son  of  Richard  Wilson  who 
should  live  to  attain  the  age  of  twenty-one  years ;  and,  in 
case  Richard  Wilson  should  have  no  son  who  should  at- 
tain twenty-one,  the  testator  declared  the  same  trusts  in 
favour  of  the  Plaintiff  Henry  Wilson^  the  fourth  son  of 
Moses  Wilson  and  Mary  his  wife,  and  the  first  son  of 
Henry  Wilson  who  should  attain  twenty-one,  as  he  had 
before  declared  in  favour  of  Thomas  Rogers  Wilson^  John 
Wheeler  Wilson  and  Richard  Wilson  and  their  first 
sons  who  should  attain  twenty-one,  respectively ;  and,  in 


1851. 


Wilson 
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Wilson. 
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case  Henry  Wilson  should  have  no  son  who  should  attain 
twenty-one,  the  testator  declared  the  same  trusts  in  far 
vour  of  the  Plaintiff  William  Wilson^  the  fifth  son  of 
Moses  Wilson  and  Mary  his  wife,  and  the  first  son  of  Wil- 
liam Wilson  who  should  attain  twenty-one ;  and,  in  case 
William  Wilson  should  have  no  son  who  should  attain 
twenty-one,  the  testator  declared  the  same  trusts  in  fa- 
vour of  Septimus  Wilson^  the  sixth  son  oi  Moses  Wilson 
and  Mary  his  wife,  and  the  first  son  of  Septimus  Wilson 
who  should  attain  twenty-one  ;  and  the  testator  declared 
that,  in  case  Septimus  Wilson  should  have  no  son  who 
should  attain  twenty-one,  the  trust  monies,  &c.  should  be 
in  trust  for  his  own  legal  personal  representatives.  Pro- 
vided always,  and  he  declared  and  directed  that  no  annuity 
thereinbefore  given  should  commence  or  be  payable  to 
any  of  the  brothers  of  Thomas  Rogers  Wilson  until  after 
the  decease  or  respective  deceases  and  such  failure  of 
issue  male  as  aforesaid  of  his  elder  brother  or  elder  bro- 
thers, notwithstanding  that  he  should  previously  have 
attained  his  age  of  twenty-one  or  twenty-five  years. 


And  the  testator  declared  and  directed  that  his  trus- 
tees should,  for  the  term  of  twenty-one  years  from  the 
time  of  his  decease,  receive  the  interest,  dividends,  and 
annual  produce  of  the  said  trust  monies,  &c.,  and  lay 
out  and  invest  the  same,  after  payment  thereout  of  the 
annuity  (if  any)  which,  for  the  time  being,  should  be  pay- 
able thereout  under  the  trusts  aforesaid,  in  their  names 
in  the  government  stocks  or  funds  or  upon  real  secu- 
rities, and  should  receive  the  interest,  dividends  and 
annual  proceeds  of  the  last-mentioned  stocks,  funds  and 
seciuities,  and  lay  out  and  invest  the  same,  in  their  names, 
in  or  upon  the  like  stocks,  funds  or  securities,  in  order 
that  the  same  interest,  dividends  and  annual  proceeds, 
stocks,  funds  and  securities,  and  the  resulting  income 
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and  produce  thereof,  might,  from  time  to  time,  for  and 
during  the  term  of  twenty-one  years  from  the  time  of  his 
decease,  accumulate  in  the  nature  of  compound  interest; 
anything  thereinbefore  contained  to  the  contrary  thereof 
in  anywise  notwithstanding,  and  notwithstanding  the  fund 
from  which  the  said  accumulations  or  any  part  thereof 
should  proceed,  should,  priortothe  determinationof  thesaid 
term  of  twenty-one  years  from  his  decease,  have  become 
vested  under  the  trusts  thereinbefore  thereof  declared ; 
and  that  the  said  interest,  dividends  and  annual  proceeds, 
stocks,  funds  and  securities,  and  the  resulting  income  and 
produce  thereof  respectively,  and  the  accumulations  there- 
of respectively,  should  belong  to  and  be  in  trust  for  the 
person  or  persons  who,  by  virtue  of  the  trusts  thereinbe- 
fore declared,  should  become  entitled  to  the  fund  from 
which  such  accumulations  should  proceed,  and  be  consi- 
dered as  part  thereof. 


1851. 


Wilson 
Wilson. 


Provided  always,  and  he  also  declared  and  directed 
that,  from  and  after  the  expiration  of  the  said  term  of 
twenty-one  years  from  the  time  of  his  decease  during 
which  such  accumulations  as  aforesaid  were  directed  to 
be  made,  and,  thenceforth^  during  the  minority  or  respect- 
ive minorities  of  any  person  or  persons  who,  for  the  time 
being ^  should  be  entitled  to  the  then  expectant  vested  in- 
terest in  the  fund  from  which  such  accumulations  should 
proceed,  his  said  trustees  should  receive  the  interest, 
dividends  and  annual  proceeds  of  the  said  several  trust 
monies,  stocks,  funds  and  securities  thereinbefore  men- 
tioned, and  the  accumulations  thereof  respectively,  and 
lay  out  and  invest  the  same,  after  payment  thereout  of 
the  annuity  (if  any)  which,  for  the  time  being,  should  be 
payable  thereout  under  the  trusts  aforesaid,  in  their 
names,  in  the  government  stocks  or  funds  or  upon  real 
securities,  until  the  monies  therein  to  be  invested  should 
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become  payable  or  transferable  by  virtue  of  the  trusts  and 
directions  of  that  his  will,  and  should  receive  the  interest, 
dividends  and  annual  proceeds  of  the  last-mentioned 
stocks,  funds  and  securities,  and  lay  out  and  invest  the 
same,  in  their  names,  in  or  upon  the  like  stocks,  funds 
and  securities,  in  order  that  the  same  interest^  dividends 
and  annual  proceeds^  stocks,  funds^  and  securities,  and 
the  resulting  income  and  produce  thereof  might,  from  time 
to  time,  during  the  minority  or  respective  minorities  of 
any  such  person  or  persons  as  thereinbefore  mentioned,  cu>- 
cumulate  in  the  nature  of  compound  interest :  and  he  de- 
clared and  directed  that  the  said  interest,  dividends  and 
annual  proceeds,  stocks,  funds  and  securities  respectively, 
and  the  resulting  income  and  produce  thereof  respectively, 
and  the  accumulations  thereof  respectively  which  should 
be  received  or  arise  and  accumulate  under  the  proviso 
last  thereinbefore  contained,  should  respectively  belong 
to  and  be  in  trust  for  the  person  or  respective  persons 
during  whose  minority  or  respective  minorities  the  same 
should  respectively  be  so  received  or  arise  or  accumulate. 


Provided  always,  and  the  testator  further  declared  and 
directed  that,  if  any  person  or  persons  should  live  to  at- 
tain a  vested  interest  or  vested  interests  in  the  said  seve- 
ral trust  monies,  stocks,  funds  and  securities  thereinbe- 
fore mentioned,  whose  interest  or  respective  interests 
should  be  subject  or  liable  to  be  divested  by  the  birth 
and  living  to  attain  the  age  of  twenty-one  years  of  any 
other  person  or  persons  entitled  under  the  limitations 
thereinbefore  contained  prior  to  the  limitations  to  such 
person  or  persons  respectively  living  to  attain  a  vested 
interest  or  vested  interests,  then  and  in  such  case,from  and 
after  the  expiration  of  the  said  term  of  twenty-one  years 
from  his  decease,  during  which  such  accumulations  as 
aforesaid  were  directed  to  be  made,  and  in  the  mean  time 
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and  until  the  birth  or  during  the  non-existence  of  any 
person  entitled  under  the  limitations  to  such  person  or 
respective  persons  living  to  attain  a  vested  interest  or 
vested  interests,  the  interest,  dividends  and  annual  pro- 
ceeds of  the  said  several  trust  monies,  stocks,  funds  and 
securities  firstly  thereinbefore  directed  to  accumulate, 
and  of  the  accumulations  thereof  respectively,  after  pay- 
ment thereout  of  the  annuity  (if  any)  which,  for  the  time 
being,  might  be  payable  thereout  under  the  trusts  afore- 
said, should  be  paid  to  the  person  or  respective  persons 
who,  having  lived  to  attain  a  vested  interest  or  vested  in- 
terests as  aforesaid,  should  be,  or  would  have  been,  or 
might  be  the  person  for  the  time  being  entitled  to  the 
said  trust  monies,  stocks,  funds  and  securities,  and  the 
accumulations  thereof  respectively,  in  case  no  person 
should  be  bom  entitled  to  the  said  several  trust  monies, 
stocks,  funds  and  securities,  and  the  accumulations  there- 
of respectively,  under  any  of  the  limitations  thereinbefore 
contained  prior  to  the  limitation  to  such  person  who,  for 
the  time  being,  might  be  or  would  have  been  the  person 
entitled  as  aforesaid,  and  to  the  executors,  administrators 
or  assigns  of  such  person  who,  for  the  time  being,  might 
be  or  would  have  been  the  person  entitled  as  aforesaid. 
Provided  always,  and  the  testator  declared  and  directed 
that  the  person  who,  for  the  time  being,  should,  under  the 
limitations  aforesaid,  be  entitled  to  the  first  expectant 
vested  interest  in  the  said  several  trust  monies,  stocks, 
funds  and  securities  firstly  thereinbefore  directed  to  ac- 
cumulate, and  the  accumulations  thereof  respectively, 
should  be  educated  for  holy  orders,  and  should,  when  he 
should  attain  the  proper  age  for  that  purpose,  take  upon 
himself  such  holy  orders  accordingly ;  and,  in  the  event 
of  such  person  for  the  time  being  entitled  to  such  first 
expectant  vested  interest  as  aforesaid   being    brought 


1851. 


Wilson 
Wilson. 


294 


CASES   IN  CHANCERY. 


1851. 
Wilson 

V, 

Wilson. 


tip  and  educated  for  holy  orders,  and,  from  and  after  the 
decease  of  his  father,  the  testator  declared  and  directed 
that  the  costs  and  expences  of  his  maintenance  and  edu- 
cation should  be  borne  and  paid  by  and  out  of  the  interest 
and  dividends  of  the  said  trust  monies,  stocks,  funds  and 
securities,  or  the  accumulations  thereof. 


The  testator  died  on  the  5th  of  January  1828.  Moses 
Wilson  was  his  sole  next  of  kin.  Moses  Wilson  died  in 
May  1844;  his  wife,  Maria  Ann  Wilson,  was  his  exe- 
cutrix. Thomas  Rogers  Wilson  had  two  sons,  both  of 
whom  were  infants. 


The  biU  was  filed  by  T.  R.  Wilson  and  his  brothers,  on 
the  24th  of  December  1849,  against  Maria  Ann  Wilson^ 
and  John  Wilson  Wilson  and  Walter  Wilson,  the  sons  of 
Thomas  Rogers  Wilson.  It  stated,  amongst  other  things, 
that  none  of  the  Plaintifik,  except  Thomas  Rogers  Wil- 
son^ had  any  child  :  that  the  period  of  twenty-one  years 
from  the  testator's  death,  expired  on  the  5th  of  January 
1849,  and  that  Maria  Ann  Wilson,  the  personal  repre- 
sentative of  Moses  Wilson  who  was  the  sole  next  of  kin 
of  the  testator  living  at  his  death,  alleged  that  she  was 
entitled  to  some  interest  in  the  testator's  personal  estate 
and  the  accumulations  thereof;  and  that,  as  the  personal 
representative  of  Moses  Wilson,  she^^laimed  to  be  entitled 
to  the  income  and  accumulations  after  the  expiration  of 
twenty-one  years  from  the  testator'' s  death,  as  in  the  case 
of  intestacy  :  but  her  right  thereto  was  disputed  by  the 
parties  claiming  under  the  testator's  will,  and  particularly 
hy  John  Wilson  Wilson.  The  bill  prayed  that  the  rights 
and  interests  of  all  parties  in  the  accumulations,  might 
be  ascertained  and  determined,  and  that  proper  directions 
might  be  given  for  the  disposition  thereof. 
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The  question  was,  whether  the  direction  to  accumulate 
after  the  expiration  of  the  term  of  twenty-one  years  from 
the  testator's  death,  was  not  contrary  to  the  provisions  of 
the  Thellusson  Act,  39  &  40  Geo.  III.,  c.  98,  and  there- 
fore void. 


1851. 


Wilson 
Wilson. 


That  Act  enacts :  '^  That  no  person  or  persons  shall, 
after  the  passing  of  this  Act,  by  any  deed  or  deeds,  sur- 
render or  surrenders,  will,  codicil  or  otherwise  howsoever, 
settle  or  dispose  of  any  real  or  personal  property,  so  and 
in  such  manner  that  the  rents,  issues,  profits  or  produce 
thereof  shall  be  wholly  or  partially  accumulated  for  any 
longer  term  than  the  life  or  lives  of  any  such  grantor  or 
grantors,  settlor  or  settlors,  or  the  term  of  twenty-one 
years  from  the  death  of  any  such  grantor,  settlor,  devisor 
or  testator,  or  during  the  minority  or  respective  minorities 
of  any  person  or  persons  who  shall  be  living  or  en  ventre 
sa  mire  at  the  time  of  the  death  of  such  grantor,  devisor, 
or  testator,  or  during  the  minority  or  respective  minori- 
ties only  of  any  person  or  persons  who,  under  the  uses  or 
trusts  of  the  deed,  surrender,  will  or  other  assurances  di- 
recting such  accumulations,  would,  for  the  time  being,  if 
of  full  age,  be  entitled  unto  the  rents,  issues  and  profits, 
or  the  interest,  dividends  or  annual  produce  so  directed 
to  be  accumulated  ;  and,  in  every  case  where  any  accu- 
mulation shall  be  directed  otherwise  than  as  aforesaid, 
such  directions  shall  be  null  and  void,  and  the  rents,  is- 
sues, profits  and  produce  of  such  property  so  directed  to 
be  accumulated,  shall,  so  long  as  the  same  shall  be  di- 
rected to  be  accumulated  contrary  to  the  provisions  of 
this  Act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed.^' 


Mr.  Olasse  appeared  for  the  Plaintifis,  but  said  that 
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he  ehould  not  argue  the  question,  as  it  arose  between  Co- 
defendants. 

Mr.  Bethell  and  Mr.  JElmsley  for  the  Defendant  Maria 
Ann  Wilson^  said  that  the  will  directed  the  interest  and 
dividends  of  the  trust  funds  to  be  accumulated  during 
two  successive  periods,  namely,  during  the  term  of  twenty- 
one  years  from  the  death  of  the  testator,  and,  after  the 
expiration  of  that  term,  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who,  for  the  time 
being,  should  be  entitled  to  the  then  expectant  vested 
interest  in  the  trust  funds ;  that  that  direction  was  good 
for  the  first  period,  but  void  for  the  second ;  for  the  lan- 
guage of  the  TheUusson  Act  was  disjunctive^  and  the 
words :  *'  for  any  longer  term  than/'  governed  all  that 
followed  them;  and,  consequently,  two  or  more  of  the 
periods  mentioned  in  it,  could  not  be  taken  in  succession. 
They  cited  Lord  Southampton  v.  The  Marquis  of  Hert- 
ford (a)^  Marshall  v.  Holloway(Jb)^  Ware  v.  Polhill  (c), 
In  the  Matter  of  Lady  Rosslyns  Thist  (cQ,  Browne  v. 
Stoughton  {e)  and  Griffiths  v.  Vers  (/). 


Mr.  Rolt  and  Mr.  Cox^  for  the  sons  of  Thomas 
Rogers  Wikon^  said  that,  in  Browne  v.  Stoughton  and 
some  of  the  other  cases  that  had  been  cited,  no  ques- 
tion arose  upon  the  TheUusson  Act,  but  the  question 
was  whether  the  trusts  were  not  void  for  remoteness ; 
that,  in  the  present  case,  the  trusts  were  admitted  to  be 
good,  and  it  was  said  only  that  the  directions  to  accumu- 
late were  void  ;    that  the  case  In  the  Matter  of  Lady 


(a)  2  Yes.  &  Beam.  54. 

(b)  2  Swanst.  432. 

(c)  11  Ves.  257,  see  283. 


(d)  16  Sim.  391. 

(e)  14  Sim.  369. 

(/)  9  Ves.  127,  see  136. 
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Rosslyns  Trust  did  not  decide  that  only  one  of  the  pe- 
riods mentioned  in  the  Act  could  be  taken,  and  there  was 
no  case  in  which  the  Court  had  so  decided ;  that  the 
word  *  or/  in  the  1st  section  of  the  Act,  was  used  dis- 
tributively,  *  and  that  the  testator,  in  directing  the  in- 
come of  the  trust  property  to  be  accumulated  during  the 
minorities  of  the  persons  presumptively  entitled  to  it,  had 
done  nothing  more  than  the  Court  would  have  done  if  he 
had  not  so  directed. 
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♦  Sic. 


The  Vice- Chancellor. — The  accumulation  of  an  infant's 
property  directed  by  the  Court,  does  not  withdraw  it 
from  enjoyment.  The  infant  enjoys  the  property  in  the 
only  way  in  which  he  can  enjoy  it,  namely,  by  being 
maintained  out  of  it. 

Mr.Rolt  and  Mr.  Coj:  referred  to  the  judgment  in  Grif- 
fiths V.  Vere^  pp.  132  and  133 ;  2  Preston  on  Abstracts, 
179;  Hargrove  on  the  Thellusson  Act,  114,  et  seq.% 
Haley  y.  Bannister  (^),  Longdon  v.  Simson  (A),  JEllis  v. 
Maxwell  (i),  Elborne  v.  Good  (J),  and  Trickey  v. 
Trickeg  (A). 

The  Vicb-Chancellor  : 

The  point  argued  in  this  case,  was  as  to  the  validity  of 
a  clause  of  accumulation  in  the  will  of  John  Thomas, 
The  testator  gave  his  residuary  estate  to  trustees,  upon 
trust,  out  of  the  interest  thereof,  to  pay  an  annuity  to 
his  grandson,  Thomas  Rogers  Wilson,  the  Plaintiff,  and, 
subject  thereto,  in  trust  for  the  first  son  of  Thomas  Ro- 
gers Wilson  who  should  attain  twenty-one,  and,  if  there 


16th  April. 


(jf)  4  Madd.  275.  Beav.  104. 

(A)  12  Ves.  295.  0)   14  Sim.  165. 

(t)  3  Beav.  587,  and   12       (A)  3  Myl.  &  Keen,  560. 

Vol.  I.     N.  S.  y 
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should  be  no  such  son,  then  on  similar  trusts  for  five 
other  grandsons  of  the  testator,  brothers  of  Thomas  Ro- 
gers Wilson^  successively,  and  their  sons ;  and  if  no  son 
of  any  of  his  grandsons  should  live  to  attain  twenty-one, 
then  in  trust  for  his  own  legal  personal  representatives. 
The  will  contains  the  following  proviso,  on  which  the 
question  arises :  see  ante^  pp.  291  and  292. 


The  Plaintiff,  Thomas  Rogers  WiUon^  has  a  son,  who, 
if  he  had  attained  his  age  of  twenty-one  years,  would 
(subject  to  the  annuity  given  to  his  father)  be  entitled  to 
the  whole  trust  fund ;  but  he  is  still  a  minor.  The  accu- 
mulation directed  for  the  twenty-one  years  has  been  duly 
made ;  and  the  question  is,  whether  the  further  accumu- 
lation directed  during  the  minority  of  the  son  of  Thomas 
Rogers  Wilson^  is  also  valid ;  and  this  depends  on  the 
single,  short  point,  whether  the  Thellusson  Act,  as  it  is 
called,  which  restrains  accumulation,  except  within  cer- 
tain limited  periods,  confines  it  to  only  one  of  the  allowed 
periods,  to  be  selected  by  the  settlor  or  testator,  or  per- 
mits it  to  endure  during  all  of  them.  This,  I  think, 
must  be  decided  solely  by  attending  to  the  strict  gram- 
matical construction  of  the  Act. 


Before  the  passing  of  that  Act,  there  was  no  limit  to 
the  right  of  accumulation,  except  that  which  applied  to 
all  executory  trusts.  The  statute  says  that  it  is  expedi- 
ent to  make  the  right  of  accumulating,  and  so  postponing 
the  beneficial  enjoyment  of  property,  subject  to  the  re- 
strictions thereinafter  contained,  and  then  enacts  as  fol- 
lows :  see  ante^  p.  295.  The  line  thus  drawn  is  altogether 
arbitrary ;  and  there  is  no  clue  whatever,  enabling  us  to 
say  what  liberty  of  accumulation  was  meant  to  be  left 
unaffected,  except  the  words  of  enactment  themselves. 
Whatever  be  the  ordinary  grammatical  meaning  of  these 
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words,  will  be  as  completely  consistent  with  the  expressed 
intention  of  the  Act,  as  any  other  construction  on  which 
the  Court  might  speculate,  as  being  more  likely  to  have 
been  the  real  meaning  of  those  who  framed  the  clause. 
Under  these  circumstances,   I  do  not  feel  mvself  war- 
ranted  in  doing  more  than  construing  the  words  accord- 
ing to  their  plain  grammatical  import ;  and  I  own  it 
seems  to  me  to  be  quite  clear  that,  so  proceeding,  only 
one  of  the  permitted  periods  can  be  taken.     The  Act 
says  it  is  expedient  that  the  power  of  accumulation  shall 
be  restricted  in  manner  hereinafter  mentioned  ;  that  is, 
no  rents  or  profits  of  real  or  personal  property  shall  be 
accumulated  for  any  longer  term  than  period  A,  or  period 
B,  or  period  C,  or  period  D.     Surely  an  accumulation 
during  period  B,  and,  at  the  end  of  that  period,  a  further 
accumulation  during  period  D,  is  an  accumulation  beyond 
any  permitted  period.     The  Defendants  would  read  the 
Act  as  if  it  had  restrained  accumulation  beyond  periods 
A,  B,  C,  and  D ;  not  reading  the  word  *  or '  in  its  ordi- 
nary disjunctive  sense,  but  as  a  copulative.     This,  how- 
ever, is  taking  a  liberty  with  language  which,  I  appre- 
hend, is  never  done,  certainly  not  in  modem  times,  where 
there  is  nothing  in  the  context  showing  that  to  have  been 
the  sense  in  which  the  word  has  been  used.     It  is  ad- 
mitted that  there  is  no  authority  directly  in  point ;  but, 
in  the  absence  of  direct  authority,  I  think  the  observa* 
tions  of  Lord  Eldon  in  Griffiths  v.  Vere^  are  entitled  to 
very  great  weight.     The  scope  of  his  observations  there 
was  that,  in  spite  of  the  Act,  accumulation  might  go  on, 
partly  under  the  Act  and  partly  under  the  general  prin- 
ciples of  law,  for  nearly  double  the  period  of  twenty-one 
years;  and  he  adds,  though  the  Legislature  did  not 
mean  that ;  that  is,  though  the  Legislature  has,  by  enact- 
ment, restricted  accumulation  to  a  period  of  twenty-one 
years  from  the  death  of  the  testator^  yet  general  princi- 
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pies  of  law  may  carry  it  through  a  far  longer  period. 
This  surely  is  very  strong  to  show  that  Lord  EldorCs 
opinion  was  that  the  statutable  accumulation,  if  it  may 
be  so  designated,  must  have  stopped  at  the  end  of  twen- 
ty-one years ;  otherwise,  he  would  have  pointed  out  the 
subsequent  accumulations  which,  according  to  the  argu- 
ment before  me,  might  go  on,  consistently  with  the  sta- 
tute, for  a  succession  of  minorities  after  the  expiration  of 
twenty-one  years.  I  must,  however,  add  that  I  do  not 
found  my  judgment  on  that  case.  I  proceed  entirely  on 
these  considerations:  that  the  ordinary  grammatical 
construction  of  the  Act  restricts  the  accumulation  to  one 
only  of  the  allowed  periods ;  that  there  is  nothing  on 
the  face  of  the  Act  showing  that  the  ordinary  construc- 
tion of  the  words  is  not  to  be  adopted,  and  that  such  a 
construction  leads  to  no  absurdity  or  inconsistency.  I 
am,  therefore,  of  opinion  that  the  direction  to  accumulate 
during  the  minority  of  the  son,  and  the  subsequent  gift 
of  the  fund  so  accumulated,  are  void ;  and  therefore,  that 
the  annual  produce  during  such  minority  is  undisposed 
of,  and  goes  to  the  next  of  kin. 
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THE    KING    OF    THE    TWO    SICILIES  i^.v?®^i'o,  . 

loth  and  3l8t 

V.  WILLCOX.  Januarj. 

1  HE  bill  was  filed  in   December   1849,  against  the  Production  of 

Peninsular  and  Oriental  Steam-packet  Company  and  Z.  documents. 

Scalia  and  F.   M,  Granatelli,  and  certain  other  per-  agent. 

sons.     It  stated,  among  other  things,  that,  in  the  early  Defendant. 

part  of  1848,  certain  persons,  subjects  of  the  Plaintiff,  ^covery. 

usurped  the  Plaintiff's   authority  and   regal  functions,  During  a  revo- 

and  established,  in  Palermo^  a  covemment  constituted  of  *^"°^  m  Aici/y, 

'     ^  .  .  .  the  revolution- 

the  Plaintiff's  subjects,  which  assumed  the  administra-  ary  government 

tion  of  public  affairs  in  Sicily .  and  continued  to  exercise  ^^"^  ^"^^  ^^ 
^  ^  the  Defend- 

ants,  who  were 
natives  and  inhabitants  of  iStct'/y,  as  envoys  to  this  country,  and  after- 
wards, remitted  to  them  monies,  which  had  been  contributed  by  many 
thousands  of  the  inhabitants  of  Sicily,  with  directions  to  purchase  a 
steam-ship  therewith ;  and  the  Defendants  applied  the  monies  accord- 
ingly. The  lawful  sovereign  of  Sicily,  after  he  had  re-established 
his  authority,  filed  a  bill,  claiming  the  ship,  which  still  remained  in 
the  port  of  London.  The  Defendants,  in  their  answer,  admitted  the 
possession  of  documents  relating  to  the  matters  in  the  bill,  but  said 
that  they  held  them  as  the  agents  and  on  the  behalf  of  the  persons 
who  intrusted  them  with  the  monies,  and  submitted  that,  in  the  ab- 
sence of  such  persons,  they  ought  not  to  be  ordered  to  produce  the 
documents. 

The  Court,  however,  made  the  order,  because  the  Plaintiff  repre- 
sented the  contributors  of  the  monies ;  and  the  revolutionary  govern- 
ment being  at  an  end,  the  Defendants  had  either  ceased  to  be  agents 
or  trustees  for  any  one,  or  had  become  agents  or  trustees  for  the 
Plaintiff. 

Production  of  Documents. — Defendant. — Discovery. — Penalties. 
A  Defendant,  a  foreigner  sojourning  in  this  country,  declined  to  pro- 
duce documents,  because  they  would  expose  him  to  criminal  prosecu- 
tion in  his  own  couutry ;  but  the  Court  made  the  order. 


Defendant. — Witness. 
A  Defendant  or  witness,  if  interrogated  as  to  matters  tending  to  cri- 
minate him,  may  decline  to  answer  at  any  time,  notwithstanding 
what  he  has  disclosed,  may  be  sufficient  to  convict  him.     The  deci- 
sion in  Evnn  v.  Osbaldiston,  6  Sim.  608,  disapproved  of. 
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1851.  it   until  April   1849;    that  the  usurping  government 

King  of  the    s^^^ed  the  Plaintiffs  royal  public  treasury  in  Palermo^ 

Two  Sicilies    and  took  possession  of  all  the  monies  therein,  and  of  all 

«^    ^*  monies  which  were  paid  into  the  same,  being  part  of  the 

PlaintifiTs  royal  revenues,  thenceforwards  until  April 
1849 :  that,  shortly  before  July  1848,  the  ministers  of 
the  usurping  government  appointed  Granatelli  and  Sea- 
lia,  both  of  whom  were  the  PlaintifTs  subjects,  to  be  their 
agents  in  England;  and  Granatelli  and  Scalia  pro- 
ceeded to  England  as  such  agents ;  and,  shortly  before, 
or  at  the  beginning  of  July  1848,  they,  by  the  direction 
and  on  the  behalf  of  the  usurping  government,  entered 
into  a  contract  with  the  Peninsular  and  Oriental  Steam- 
packet  Company  for  the  purchase  of  two  steam-ships, 
one  of  which  was  built  and  nearly  completed,  and  the 
other  was  being  built ;  and  that  such  contract  was  re- 
duced into  writing,  and  dated  the  1st  of  July  1848,  and 
was  signed  by  the  secretary  of  the  Company  on  behalf  of 
the  Company,  and  by  Granatelli  and  Scalia  ;  and  Gra- 
natelli and  Scalia^  who  were  therein  described  as  commis- 
sioners far  the  Sicilian  (rcwemiwew^,  thereby  agreed  to  buy, 
and  the  Steam- packet  Company  thereby  agreed  to  sell,  the 
steam-ship  called  the  Vectis,  built  at  Cowes^  for  45,000/., 
and  another  steam-ship,  which  was  then  being  built  for 
the  Company  at  Northfleet^  and  was  afterwards  called 
the  Bombay^  for  60,000/.,  to  be  paid  by  certain  instal- 
ments, the  second  instalment  to  be  paid  when  the  two 
steam-vessels  should  be  completed  for  sea,  so  far  as  re- 
lated to  the  Company,  in  the  same  state  as  contracted 
for  by  the  builders ;  and  any  alterations  required,  by  the 
purchasers,  for  war  purposes,  were  to  be  made  by  them  at 
their  own  expense :  that,  in  the  margin  of  the  contract, 
was  written  the  following  memorandum  : — '*  It  is  stipu- 
lated by  the  contracting  parties,  that  this  agreement  is 
subject  to  ratification  by  the  Sicilian  Governmenty  in  all 
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July  current:^''     That  the   usurping  government  was  1851. 

informed  of  the  contract,  and,  on  the  20th  of  July  1848,    King  op  thb 
declared  that  it  ratified  the  same ;  that  Granatelli  and    Two  Sicilies 
Scalia  having  been  informed  of  such  ratification,  a  me-       .^    ^' 
morandum  was,  on  the  7th  of  August,  1848,  indorsed  on 
the  contract  and  signed  by  them  and  by  the  secretary  to 
the  Steam-packet  Company  on  behalf  of  the  Company,  in 
the  following  words  : — "  The  Sicilian  Government  hav- 
ing, under  date  Palermo ^  the  20th  of  July  1848,  rati- 
Jied  the  within  agreement,  the  same  is  now  declared  to 
be   valid  and   in  full  force,       London,  7th   August, 
1848."     That  by  the  words    "The   Sicilian  Govern- 
ment"  was  meant  (as  the  Steam-packet  Company  well 
knew)  the  persons  who  had  usurped  the  Plaintiffs  autho- 
rity, and  were  then  assuming  and  exercising  the  offices 
and  functions  of  his  ministers:  that  the  Bombay  had 
since  been  so  far  completed  as  to  be  ready  for  sea :  that, 
in  the  latter  part  of  July  and  in  August  1848,  the  usurp- 
ing government,  and  persons  for  the  time  being  acting 
under  the  alleged  authority  thereof,  from  time  to  time, 
applied  divers  sums  of  the  Plaintiffs  revenues,  being 
monies  paid  into  his  royal  public  treasury  at  Palermo  of 
which  they  had  taken  possession  as  aforesaid,  in  purchas- 
ing or  procuring  bills  of  exchange,  for  the  express  purpose 
of  such  bills  being  remitted  to  England,  and  applied  to- 
wards completing  the  purchase  of  the  steam-ships ;  and 
the  persons  for  the  time  being  acting  under  the  alleged 
authority  of  such  government,  procured  such  bills  to  be 
so  made  out  or  indorsed  as  to  be  payable  to  the  order  of 
Granatelli  and  Scalia;  and  the  persons  acting  under 
such  alleged  authority  remitted  the  same  bills  to  Grana* 
telli  and  Scalia,  with  directions  to  apply  the  same  to- 
wards completing  the  purchase  of  the  steam-ships ;  and 
they  received  such  bills,  and  applied  the  same,  or  the 
amount  thereof,  in  paying,  to  the  Steam-packet  Company, 
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1851.  (who  well  knew  how  and  whence  the  said  money  was  ob- 

KiNG  OF  THE     t*i°6d)  ^^^  instalments  payable  under  the  contract  and 

Two  Sicilies    certain  other  sums  in  respect  of  the  purchase ;  that  the 

-y    ^'  Steam-packet  Company  delivered  the  Vectis  to  Granatelli 

and  Scalia^  or  to  certain  officers  and  sailors  employed  by 
them;  and  the  same  ship  was,  pursuant  to  directions 
given  by  Granatelli  and  Scalia  as  agents  of  the  usurp- 
ing government,  taken  away,  in  March  1849,  from  Ery- 
land  to,  and  the  same  had  ever  since  remained  in  parts 
beyond  the  seas ;  that  the  Bombay  had,  ever  since  the 
building  thereof  was  completed,  been  and  still  was  in  the 
port  of  London,  and  the  same  remained,  until  May  1849, 
in  the  possession  or  under  the  power  of  the  Steam-packet 
Company :  that,  in  April  1849,  the  Plaintiff's  lawful 
authority  was  re-established  in  Sicily^  and  the  Plaintiff 
bad  thenceforth  continued  in  the  undisturbed  exercise  of 
such  authority ;  that  monies  taken  from  the  Plaintiff's 
royal  public  treasury  at  Palermo  and  which  belonged  to 
the  Plaintiff  as  such  sovereign  as  aforesaid,  and  bills, 
purchased  or  procured  with  such  monies^  having  been, 
with  the  knowledge  of  the  Steam-packet  Company,  ap- 
plied in  or  towards  paying  the  purchase-money  for  the 
Vectis  and  the  Bombay ^  the  Plaintiff  became  entitled  to 
require  the  delivery  to  him  of  the  same  ships,  and  was 
still  entitled  to  have  the  Bombay  delivered  to  him  : 
that  the  Steam-packet  Company  entered  into  the  con- 
tract for  the  sale  of  the  steam-ships,  with  full  notice  and 
knowledge  that  Granatelli  and  Scalia  were  acting  there- 
in on  behalf  of  the  usurping  government ;  and  the  same 
Company  received  all  payments  made  to  them  in  respect 
of  the  purchase-money  for  the  same  ships,  with  full  no- 
tice and  knowledge  that  such  payments  were  made  with 
or  by  means  of  monies  taken  out  of  the  Plaintiff's  royal 
public  treasury  at  Palermo^  and  belonging  to  the  Plaintiff 
as  such  sovereign  as  aforesaid.     The  bill  charged  that 
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the  Defendants  had  then,  or  et  some  time  had  in  their  1851. 

custody,  possession,  or  power,  the  before-mentioned  con-  k,jjq  Qp  ^^^ 
tract,  and  divers  letters  and  other  communications  which  Two  Sicilies 
had  passed  between  some  of  the  Defendants  and  others  _.  ^' 
of  them,  and  between  the  Defendants  or  some  or  one  of 
them,  and  their  or  his  agents  or  agent,  and  between  the 
Defendants  or  some  or  one  of  them,  and  some  other 
persons  or  person  ;  and  divers  deeds,  documents,  books, 
accounts,  letters,  copies  of  and  extracts  from  letters,  and 
divers  memorandums,  papers  and  writings  relating  to  the 
matters  thereinbefore  mentioned,  or  some  of  them  ;  and 
that,  if  the  same  were  produced,  the  truth  of  the  matters 
aforesaid  would  appear.  The  bill  prayed  that  the  De- 
fendants might  be  decreed  to  deliver  the  Bombay  to  the 
Plaintiff;  and  that,  in  the  mean  time,  the  Defendants, 
their  agents  and  servants,  might  be  restrained,  by  the 
injunction  of  the  Court,  from  delivering  the  Bombay  to 
any  person  or  persons  without  the  consent  of  the  Plain- 
tiff, and  from  causing  or  permitting  the  same  to  be  taken 
out  of  England^  and  from  making  any  preparation  for  so 
doing,  and  from  parting  with  the  possession  or  control 
thereof  without  the  Plaintiff's  consent ;  and  from  mak- 
ing and  executing,  or  causing  or  permitting  to  be  regis- 
tered, any  bill  of  sale,  or  other  disposition  of,  and  from 
doing  or  suffering  to  be  done  any  other  act  affecting  the 
same  ship,  unless  with  the  consent  of  the  Plaintiff. 

Granatelli  and  Scalia,  in  their  answer,  said  that  they 
were  natives  and  inhabitants  of  Sicily  and  entitled  to  the 
benefit  of  the  laws,  usages  and  constitution  existing  and 
established  in  that  island  ;  and  that  neither  of  them  was 
a  subject  of  or  amenable  to  the  laws  of  the  kingdom  of 
Naples ;  that,  before  the  eleventh  century,  there  was  es- 
tablished in  Sicily,  and  the  said  island  had  ever  since  of 
right  had,  and  then  of  right  had  a  constitution,  by  which 
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1851.  the  supreme  power  was  vested  in  a  King,  jointly  with  a 

King  of  the     Parliament  consisting  of  temporal  and  spiritual  barons 

Two  Sicilies    and  lords,  and  representatives  of  and  chosen  by  the  com- 

-^    ^'  mons  of  the  island  ;  that,  in  1816,  Ferdinand,  the  then 

King  of  Sicily  J  repudiated  the  constitution,  and  refused 
to  acknowledge  the  Parliament  of  Sicily,  or  the  authority 
thereof,  and  assumed  to  himself  the  title  of  Ferdinand, 
King  of  the  Kingdom  of  the  Two  Sicilies,  without  the 
consent  of  the  Parliament,  and  claimed  to  reign  in  Sicily 
as  an  absolute  monarch,  in  the  same  manner  in  which  he 
reigned  in  Naples ;  that  Ferdinand  having  repudiated 
and  subverted  the  constitution  of  Sicily,  became  a  usurper 
of  the  throne  of  Sicily  and  not  the  rightful  King ;  that, 
upon  his  death  in  1825,  his  son,  Francis  oi  Bourbon,  in 
like  manner,  and  without  the  assent  of  the  Parliament 
and  against  the  will  of  the  people  of  Sicily,  claimed  and 
assumed  to  be  King  of  the  Kingdom  of  the  Two  Sicilies, 
until  his  death  in  1 830  ;  that,  since  his  death,  the  Plain- 
tiff had  styled  himself  Ferdinand  the  Second,  King  of  the 
Kingdom  of  the  Two  Sicilies,  and  as  such  had  claimed 
the  island  of  Sicily  as  part  of  his  dominions ;  that  any 
authority  which  the  Plaintiff  had  exercised  in  Sicily,  had 
been  exercised  without  the  sanction  or  concurrence  of  the 
Parliament,  and  against  the  will  of  the  people  and  by  force 
and  constraint,  which  he  was  enabled  to  use  by  means  of 
the  Neapolitan  troops  kept  by  him  in  the  island ;  that, 
-  on  the  12th  of  January  1848,  the  people  of  Sicily,  being 
unable  any  longer  to  endure  the  unlawful  tyranny  and  op- 
pression of  the  Plaintiff,  rose  up  in  arms  for  the  purpose 
of  overthrowing  his  authority  and  expelling  his  troops  from 
Sicily,  and  restoring  a  government  conformable  to  the 
constitution,  and  they  commenced  and  waged,  in  due  form, 
against  the  Plaintiff  and  his  troops,  a  just  and  regular 
war,  and,  within  a  few  days,  defeated  his  forces;  that  the 
war  extended  over  the  whole  island,  until  A  pril  1 848,  and, 
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before  the  end  of  that  month,  the  people  of  Sicily  took 
possession  of  all  the  towns,  castles,  and  fortresses  in  the 
island  except  the  citadel  of  Messina^  which  was  impreg- 
nable, and  defeated  all  the  PlaintifiTs  troops  and  garrisons 
in  Sicily^  except  a  few  troops  who  took  refuge  in  the  ci- 
tadel of  Messina ;  that,  at  the  commencement  of  the  war, 
a  provisional  committee  of  government  was  chosen,  by  the 
people,  to  take  the  necessary  steps  for  re-establishing  a  con- 
stitutional government  in  lieu  of  that  of  the  Plaintiff;  that 
the  provisional  government  summoned  the  general  Par- 
liament of /Sict/y;  that  the  provisional  government  found, in 
the  treasury,  an  inconsiderable  sum  of  money,  which  had 
arisen  from  the  public  taxes ;  that  the  Parliament  of  Sicily 
assembled  at  Palermo  on  the  20th  of  March  1848 ;  that, 
from  the  time  of  the  appointment  of  the  provisional  go- 
vernment, all  the  powers  and  authorities  of  the  Plaintiff 
in  Sicily  absolutely  ceased,  and  his  rights  and  property 
(if  any)  there,  became  and  were,  by  the  laws  of  war,  con- 
fiscated; and  the  supreme  power  in  the  island  was,  thence- 
forward, vested  in  the  provisional  government  and  in  the 
Parliament  and  in  the  executive  government  appointed 
by  the  government ;  that,  by  a  decree  duly  made  and  is- 
sued by  the  Parliament,  on  the  13th  of  April  1848,  it 
was  declared  that  the  Plaintiff  and  his  dynasty  had  for 
ever  forfeited  the  throne  of  Sicily^  and  that  Sicily  adopted 
a  constitutional  form  of  government ;  that,  pursuant  to 
a  decree  of  the  Parliament  of  Sicily,  of  the  26th  of  March 
1848,  the  President  of  the  government  appointed  a  minis- 
ter of  foreign  affairs  and  commerce,  a  minister  of  war  and 
marine,  a  minister  of  finance,  a  minister  of  worship  and 
justice,  a  minister  of  the  interior  and  public  safety,  and 
a  minister  of  public  instruction  and  public  works  ;  that 
the  proceedings  of  the  Parliament  and  people  of  Sicily 
for  the  defence  and  restoration  of  the  constitution,  were 
recognised  and  admitted  by  the  governments  of  Her  Bri- 


1851. 

^^ . ' 

King  of  the 
Two  Sicilies 

V. 
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1851.  tannic  Majesty  and  of  France;  and  two  mediations  were 

Kino  of  the    undertaken  by  or  on  behalf  of  those  two  governments, 
Two  Sicilies    between  the  Plaintiff  and  the  Parliament  and  executive 
^'  government  of  Sicily^  which  mediations  proved  unsuc- 

cessful, and  the  war  between  the  people,  Parliament  and 
government  of  Sicily^  and  the  Plaintiff  and  his  Neapolitan 
troops,  was  regarded  aj,  and  in  fact  was  a  just  and  regu- 
lar war  between  two  contending  parties ;  and  the  flag  of 
the  Parliament  and  executive  government,  was  recognised 
and  saluted  by  the  ships  of  war  and  naval  officers  of  Her 
Britannic  Majesty ;  that,  in  April  1848,  the  President 
of  the  executive  government  of  Sicily ^  appointed  and  des- 
patched the  Defendants  from  Palermo  to  London,  as 
commissioners  or  envoys  to  Her  Majesty ""s  government, 
with  a  letter  of  introduction  to  Her  Majesty's  minister 
for  foreign  affairs.  *  *  *  That  an  expedition  was 
undertaken,  by  the  Plaintiff,  for  the  conquest  of  Sicily^ 
and  large  numbers  of  Neapolitan  troops  were,  in  Septem- 
ber 1848,  landed  in  Sicily,  and  attacked  Messina,  w^hich, 
after  much  resistance,  was,  in  open  war,  taken  by  the 
Plaintiff;  that  the  Plaintiff's  troops  then  proceeded  to 
conquer  other  parts  of  the  island,  when  an  armistice,  by 
the  mediation  of  the  representatives  of  the  British  go- 
vernment and  of  France,  was  agreed  to  between  the 
Plaintiff  and  the  executive  government  of  Sicily,  which 
continued  until  April  1849, and  then  terminated;  that, 
upon  the  termination  of  the  armistice,  the  plaintiffs  troops 
recommenced  the  war,  and  obtained  possession  of  the 
castles,  cities  and  towns  of  Sicily ;  and,  by  the  force  of 
war  and  by  conquest,  and  against  the  will  of  the  Parlia- 
ment and  people  of  Sicily,  established  the  power  of  the 
Plaintiff  over  the  island ;  and  the  Plaintiff  still  continued 
to  exercise  the  power  so  established ;  that  the  Parliament 
of  Sicily  had  adjourned,  but  had  never  been  dissolved,  and 
no  proceeding  could  be  taken  with  respect  to  the  revenue 
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or  property  of  the  island,  except  with  the  sanction  and  1851. 

under  the  authority  of  the  Parliament ;  that,  during  the  ^^^^  Qp  -.„, 

proceedings  before  stated,  many  thousands  of  the  natives  Two  Sicilies 

and  inhabitants  of  Sicily  contributed  and  paid,  under  the  ,-„    ^' 

_     -        ^      „  _  WiLLCOX. 

sanction  of  the  Jtrarliament  and  executive  government ^ 
various  sums,  to  a  very  large  amount,  out  of  their  own 
monies,  into  a  fund  for  the  purpose,  amongst  other  things, 
of  purchasing  steam-ships  in  England  \  and  that,  inas- 
much as  such  steam-ships  were  to  be  purchased  in  Eng^ 
land,  and  as  the  Defendants  had  come  to  and  were  in 
England  as  aforesaid ;  a  sufficient  part  of  the  money  so 
contributed,  was  remitted,  as  thereinafter  mentioned, 
through  the  executive  government  of  Sicily  to  the  De* 
fendants  in  England,  to  purchase  and  pay  for  two  steam- 
ships, and  was  received  by  the  defendants  to  be  applied  by 
them  upon  and  for  such  trust  and  purpose  ;  and  no  part 
of  the  money  so  contributed  or  remitted  ever  belonged  to 
the  Plaintiff,  or  belonged  to  or  came  out  of  his  treasury 
or  revenues,  or  the  treasury  or  revenues  to  which  he  or 
any  King  of  Sicily  was  or  could  be  entitled ;  and  that 
the  Defendants  were  trustees  of  the  money  so  remit  ted ^ 
and  were  answerable  to  the  persons  who  contributed  the 
same  and  intrusted  them  therewith,  and  to  such  persons 
only :  and  the  Defendants  submitted,  that  no  decree  or 
order  could  be  made  in  this  suit,  (constituted  as  it  was,) 
touching  the  said  monies  or  the  application  thereof:  and 
the  Defendants  denied,  for  the  reasons  before  stated, 
that  the  Plaintiff  had  been  for  several  or  any  num- 
ber of  years,  or  that  he  then  was  the  lawful  sovereign 
of  the  kingdom  of  the  Two  Sicilies,  or  that  the  whole  or 
any  part  of  the  island  of  Sicily  had  ever  formed  part  of 
such  kingdom ;  and  they  said  that  Sicily  was  and  always 
had  been,  and  of  right  ought  to  be,  a  separate  and  inde- 
pendent kingdom;  and  they  denied,  for  the  reasons 
before  stated,  that  the  said  island  or  any  part  thereof. 
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1851.  had  ever  formed  part  of  the  territories  rightfully  subject 

King  of  the    *^  ^^^  PlaintifiTs  sovereignty;  or  that  the  Plaintiff  was 

Two  Sicilies    entitled  to  any  part  of  the  revenue  of  the  said  alleged  king- 

^  ^'  dom,  or  to  the  administration  thereof ;  or  that,  in  the  early 

part  of  i  848  or  before  July  in  such  year,  or  at  any  time, 
certain  persons,  being  subjects  of  the  Plaintiff,  or  any  per- 
sons did  usurp  the  Plaintiff^s  authority  or  regal  functions; 
or  that  the  people  of  Sicily  were  subjects  of  the  Plaintiff,  or 
that  the  government  established  on  the  overthrow  of  the 
PlaintifiTs  authority,  was  a  usurping  or  unlawful  govern- 
ment, or,  for  the  reasons  aforesaid,  that  either  of  the  De- 
fendants was  a  subject  of  the  Plaintiff.  The  Defendants 
further  said  that  they  were  appointed  and  despatched  in 
the  manner  at  the  time  and  under  the  circumstances 
thereinbefore  stated,  and  that  they  proceeded  to  tJng- 
2an£{  accordingly;  but  they  denied,  save  as  aforesaid,  that 
the  ministers  of  the  alleged  usurping  government,  did, 
shortly  before  July  1848  or  at  any  time,  appoint  them, 
to  be  their  agents  in  England^  or  that  they  proceeded  to 
England  as  such  agents :  and  they  said  that  they  did,  at 
the  beginning  of  July  1848,  on  behalf  of  the  people  of 
Sicily  who  had  contributed  to  the  said  fund  as  therein- 
before mentioned,  and  by  their  direction  communicated 
through  the  said  executive  government,  but  not  others 
wise  by  the  direction  or  on  behalf  of  the  govern- 
ment in  the  bill  called  the  usurping  government,  enter 
into  a  contract  with  the  Steam-packet  Company,  for 
the  purchase  of  two  steam-ships,  in  pursuance  of  the 
trust  thereinbefore  stated^  and  that  such  contract  was  to 
be  subject  to  ratification  by  the  executive  government  as 
representing  the  parliament  and  the  persons  who  had 
contributed  the  said  monies  as  aforesaid,  but  was  not 
otherwise  to  be  subject  to  ratification  by  the  government 
in  the  bill  called  the  usurping  government,  and  such 
contract,  made  under  such  circumstances  and  trust  as 
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thereinbefore  mentioned,  was  reduced  into  writing,  and  1851. 


J 


bore  date  the  1st  of  July  1848,  and  was  signed  by  the    ^^^q  Qp  ^he 
secretary  to  the  Company,  on  behalf  of  the  Company,    Two  Sicilies 
and  by  the  Defendants :    that  the  purport  or  effect  of      ^    ^' 
such  contract,  made  under  such  circumstances  and  trtist 
as  aforesaid,  was  such  as  in  the  bill  mentioned;   and 
that  such  memorandum  as  in  the  bill  mentioned  was 
written  in  the  margin  of  the  contract;  and  that  the 
executive  government,  as  representing  the  parliament 
and  the  persons  who  had  contributed  to  the  said  fund 
but  not  otherwise  the  government  in  the   bill   called 
the  usurping  government,  did,  on  the  20th  July  1848, 
on  being  informed  of  the  contract,  declare  that  such 
government  ratified  the  same ;  and  such  memorandum 
as  in  the  bill  stated,  was,  on  the  7th  of  August  1848, 
on  the  defendants  being  informed  of  such  ratification, 
indorsed  on  the   contract :    that    by   the   words.   The 
Sicilian  government,  was  meant  (as,  they  believed,  the 
Steam-packet  Company  well  knew)  the  said  executive 
government  and  the  said  persons  forming  the  same  who 
intervened  in  and  concluded  the  contract  in  the  manner 
and  under  the  circumstances  before  stated :  and  they 
denied  that,  by  those  words,  were  meant  such  persons  as 
in  the  bill  mentioned  or  referred  to ;  and  they  denied, 
also,   that  the    alleged   usurping  government    or    any 
persons  acting  under  the  authority  thereof,  or  any  per- 
son  or  persons   applied    any  sums  of   the   PlaintifiTs 
revenues  in  purchasing  or  procuring  bills  of  exchange 
for  the  purpose  of  such  bills  being  remitted  to  England 
or   applied    towards   completing  the   purchase  of   the 
Vectis    and    the   Bombay^  or    for    any  such  purpose. 
They  said  that  the  persons  forming  the  executive  govern- 
ment, acting  in  furtherance  of  the  said  object  of  the 
people  of  Sicily  by  whom  the  fund  was  contributed,  did, 
at  various  times  beginning  in  the  end  of  July  1848  and 
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1851.  ending  in  March  1849,  apply  various  sums,  out  of  the 

King  of  the    ^^"^  ®^  contributed,  in  purchasing  or  procuring  bills  for 

Two  Sicilies    the  purpose  of  their  being  remitted  to  England^  and 

~    ^'  which  bills,  or  the  proceeds  thereof  were  to  be  and  were 

applied  towards  completing  the  purchase  of  the  Vectis 
and  Bombay ;  and  they  denied  that  such  monies,  or  any 
of  them,  were  monies  paid  into  the  Plaintiff's  royal 
public  treasury  at  Palermo,  of  which  such  government 
and  persons  had,  as  alleged,  taken  possession  as  afore- 
said. The  Defendants  further  said  that  the  persons 
for  the  time  being  acting  under  the  authority  of  the 
executive  government,  procured  the  bills,  purchased 
with  the  monies  contributed  and  entrusted  to  them  in 
manner  and  for  the  purposes  aforesaid,  to  be  so  made 
and  indorsed  as  to  be  payable  to  the  order  of  the 
Defendants  and  remitted  the  same  to  the  Defendants, 
with  directions  to  apply  the  same  towards  completing 
the  purchase  of  the  steam-ships ;  and  that  the  Defend- 
ants received  such  bills  and  applied  the  same  accord- 
ingly; that  the  Steam-packet  Company,  did,  after  re- 
ceiving the  second  instalment  of  the  purchase-money 
for  the  ships,  deliver  the  Vectis  to  the  Defendants,  who 
were  entrusted  to  buy  and  receive  the  same  as  aforesaid, 
and  to  certain  officers  and  sailors  employed  by  them ; 
and  that  the  same  ship  was,  pursuant  to  directions  given 
by  the  Defendants,  taken  away  in  March  1849,  from 
England  to  parts  beyond  the  seas ;  and  that  such  direc- 
tions were  given  by  the  Defendants,  as  entrusted  with 
the  purchase  and  custody  of  the  said  ship  in  the  manner 
and  under  the  circumstances  aforesaid,  and  not  as  agents 
of  the  government  in  the  bill  called  the  usurping  govern- 
ment :  and  that  the  Bombay  had,  ever  since  the  building 
thereof  remained  and  it  still  remained  in  the  port  of 
London.  The  Defendants  denied  that  the  Plaintiff's 
lawful  authority  was  ever  established  in  Sicily ;  or  that 
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he  was  in  the  undisturbed  exercise  of  such  lawful  autho-  1851. 

rity ;  or,  save  as  thereinbefore  stated,  in  the  exercise  of  King  of  the 
any  authority ;  or  that  he  was  entitled  to  have  the  Two  Sicilies 
Bombay  delivered  to  him ;  and  they  claimed  that  ship  in  ^' 

trust  for  the  persons  entitled  to  the  monies  contributed 
for  the  purchase  of  it,  and  who  entrusted  them  with  the 
purchase.     They  further  said  that  the  Plaintiff,  having, 
in  manner  and  under  the  circumstances  aforesaid|  by 
force  of  arms,  taken  possession  of  Sicily^  appointed  and 
constituted  a  commission  or  court  of  inquiry  to  examine 
into  the  accounts  of  the  monies  sent  from  Sicily  to  the 
Defendants  as  before-mentioned,  with  a  view  of  com- 
pelling them  and  the  ministers  of  the  executive  govern- 
ment, to  pay  the  said  monies  to  the  Plaintiff;  and  that, 
on  the  19th  of  December  1849,  the  said  commission  or 
office  pronounced  a  decree,  ex  parte,  condemning  the 
Defendants  and  the  ministers,  to  pay  the  amount  of  the 
bills,  which  had  been  purchased  and  remitted  to  the 
Defendants  as  before  stated,  into  the  royal  treasury  of 
Sicily.     The  Defendants  said,  in  answer  to  the  interro- 
gatory as  to  their  having  documents  in  their  possession 
or  power  relating  to  the  matters  mentioned  in  the  bill, 
that  they  had,  in  their  possession  or  in  that  of  their 
solicitors,  the  particulars  mentioned  in  the  schedule  to 
their  answer,  and  which  related,  in  parts  of  them,  to  the 
matters  mentioned  in  the  bill ;  but  they  denied  that,  by 
such  particulars  or  by  any  of  them,  the  truth  of  such 
matters  or  of  any  of  them,  would  appear  to  be  other- 
wise than  as  was  stated  in  their  answer ;  and  they  said 
that  they  held  such  particulai*s  as  the  agents  and  on  the 
behalf  of  the  persons  by  tcliom  they  were  intrusiedy  with 
the  monies  thereinbefore  mentioned;  and  they  submitted 
that,  in  the  absence  of  such  persons^  they  ought  not  to  be 
ordered  to  produce  the  said  particulars  or  any  of  them  ; 
they  said  also  that  they  entirely  denied  the  title  of  the 
Vol.  I.     N.  S.  z 
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Two  Sicilies  or  be  evidenced ;  and  that  the  particulars  mentioned  in 

,„   ^'  the  first  part  of  the  schedule,  were  confidential  eommu- 
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nications  which  passed  between  them  and  the  persons  in 
Sicily  whose  agents  in  this  country  they  had  been,  and 
were  confidential  papers  and  documents  held  by  them  as 
agents  for  such  persons ;  and  that  the  production  of  the 
particulars  in  the  first  part  of  the  schedule  or  any  of 
them,  would  be  a  breach  of  trust  and  confidence  in  the 
Defendants  towards  the  said  persons  in  Sicily^  and 
would  alsOf  as  they  believed  and  had  been  advised^  expose 
OTui  render  subject  both  such  persons  and  also  the  De- 
fendants themselves^  to  criminal  prosecution^  punishment 
and  penalties  in  Sicily,  in  respect  of  the  part  taken,  by 
such  persons  and  by  the  Defendants,  in  the  struggle 
against  the  Plaintiff  thereinbefore  mentioned,  and  would 
be  capable  of  being  used  and  would  be  used,  by  the  Plain- 
tiff, as  evidence  against  such  persons,  and  against  the 
Defendants  when  within  the  Plaintiff's  jurisdiction^  in 
such  criminal  prosecution  :  and  they  claimed  the  protec- 
tion of  the  Court  against  the  production  of  the  particu- 
lars last  mentioned. 

Mr.  Bethell  and  Mr.  Goldsmid^  for  the  Plaintiff,  now 
moved  for  the  production  of  the  documents  mentioned  in 
the  schedule  to  the  answer. 

With  reference  to  the  first  objection  made  by  the 
Defendants  to  the  production  of  the  documents ;  namely, 
that  they  ought  not  to  be  ordered  to  produce  them  in 
the  absence  of  the  persons  who  intrusted  them  with  the 
monies  which  they  had  applied  in  purchasing  the  steam 
ships,  they  said  that  the  answer  admitted  that  the  fund 
from  which  those  monies  were  taken,  was  contributed, 
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government  of  Sicily^  by  many  thousands  of  the  natives  King  of  m^ 
and  inhabitants  of  Sicily y  for  the  purpose  of  purchasing  Two  Sicilies 
steam-ships :  that  it  was  paid  to  the  executive  covem-      ,„   ^' 
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ment,  and  that  part  of  it  was  remitted,  to  the  Defend- 
ants, Try  the  executive  government^  for  the  purchase  of 
steam-ships ;  consequently,  the  fund  was  admitted  to  be 
a  public  fund,  and  to  have  been  raised  for  public  pur- 
poses :  that,  though  the  answer  represented  the  govern- 
ment of  the  Plaintiff  to  be  unlawful,  and  the  government 
formed  in  1848,  to  be  a  lawful  one,  and  the  war  which 
the  Sicilians  had  waged  against  the  Plaintiff,  to  be  a 
lawful  war ;  yet  the  Courts  of  this  country  could  not  so 
regard  them ;  but  must  consider  the  Plaintiff  (whose 
right  to  the  throne  of  Sicily  had  been  recognised  by  this 
country)  as  the  lawful  sovereign  of  that  island,  and  the 
war  as  a  rebellion :  that  the  only  person  in  a  country 
who  could  represent  public  rights,  was  the  lawful  sove- 
reign of  that  country ;  and,  as  the  fund  was  admitted  to 
be  a  public  fund  and  to  have  been  raised  for  public  pur- 
poses, the  objection  to  the  production  of  the  documents, 
founded  on  the  absence  of  the  persons  who  had  con- 
tributed to  the  fund,  fell  to  the  ground :  Jones  v,  Garcia 
del  Rio  (a),  Thompson  v.  Powles  (6),  Taylor  v.  Bar- 
clay (c),  Hullett  V.  The  King  of  Spain  (d). 

With  reference  to  the  objection  that  the  documents, 
if  produced,  would  expose  the  Defendants,  and  also  the 
persons  who  had  intrusted  them  with  the  monies,  to 
criminal  prosecution,  penalties  and  punishment  in  Stcify^ 
the  Plaintiff's  Counsel  said  that  the  Defendants  did  not 

(a)  Turn.  &  Russ.  297.  (d)  2  Bligh,  N.  S.,  31.  See 

(6)  2  Sim.  194.  Lord  RedesMe* s  judpntni. 

(c)  Und,  213. 
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state  that  they  were  in  Sicily  or  that  they  ever  intended 
to  return  to  that  island:  that  the  possibility  of  their 
going  there  and  being  there  indicted,  was  not  a  suffi- 
cient excuse  for  the  non-production  of  the  documents : 
that  the  Defendants  were  safe  in  this  country,  and  that,  as 
it  had  been  decided  that  a  party  who  was  protected  from 
penalties  by  lapse  of  time,  must  produce  documents,  a 
Defendant  who  was  protected  by  place,  must  produce 
them :  that,  if  a  bill  were  filed  for  an  account  of  dealings 
in  a  speculation  in  opium  in  China^  the  Defendant  could 
not  protect  himself,  from. answering,  on  the  ground  that 
he  should  be  exposed  to  penalties  if  he  went  to  China : 
that  there  was  no  case  in  which  the  objection  to  an- 
swering or  producing  documents,  had  been  founded  on 
penalties  inflicted  by  the  law  of  a  foreign  country  :  that 
the  Court  could  not  be  conversant  with  any  law  except 
the  law  of  England ^  and  could  not  judge  as  to  the 
liability  of  a  party  to  penalties  under  the  law  of  a 
foreign  country  :  Dolder  v.  Lord  Huntingfield  (e) :  that, 
even  if  the  government  formed  in  Sicily  in  1848,  had  been 
a  lawful  one,  the  Plaintiff  would  have  become  entitled, 
by  conquest,  to  its  rights :  The  Advocate  General  of 
Bombay  v.  Amerchund  (f). 


Mr.  JRolt  and  Mr.  Cairns^'^hr  the  Defendants. 

The  Defendants  swear,  most  distinctly,  that  they  hold 
the  documents  in  question  as  agents  for  the  persons  who 
intrusted  them  with  the  monies  which  they  applied  in  pur- 
chasing the  steam-ships.  Those  persons  are  not  before 
the  Court ;  therefore  the  Court  cannot  order  the  Defend- 
ants to  produce  the  documents  :    Taylor  v.  Rundell  (g). 


(e)  1 1  Ves.  283. 

(/)  1  Kaapp's  Privy  Coun. 


Cases,  329,  n. 

(g)  Cr.  &  Ph.  104. 
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waged  against  the  Plaintiff,  was  not  a  rebellion,  but  a  Yavq  of  the 

civil  war.     The  Plaintiff  was  the  aggressor.     He  had  vio-  Two  Sicilies 

lated  the  constitution  of  the  island :  and  the  inhabitants  «„  ^* 

WiLLCOX. 

took  up  arms  for  the  purpose  of  restoring  it.  They  de- 
feated the  Plaintiff^s  troops,  overthrew  his  authority,  and 
established  a  government  in  conformity  to  the  constitu- 
tion. The  proceedings  of  the  inhabitants  were  counte- 
nanced and  supported  by  our  government ;  the  flag  of  the 
parliament  and  executive  goverment  was  recognised  and 
saluted  by  our  officers  and  ships  of  war,  and  the  Defend- 
ants were  received  in  this  country  as  envoys.  Therefore 
the  government  that  sent  them  was  recognised,  by  the 
government  of  this  country,  as  a  legitimate  one.  It  is 
true  that  the  Plaintiff  has  subverted  that  government ; 
but,  in  so  doing,  he  must  be  regarded,  by  the  Courta  of 
this  country,  as  a  wrong-doer,  and,  consequently,  as  not 
having  acquired  any  right  to  property  in  this  country, 
which,  but  for  his  wrongful  act,  he  would  not  have  had  a 
shadow  of  title  to.  This  Court,  therefore,  ought  not  to 
interfere  in  any  manner  on  his  behalf. 

With  respect  to  the  second  objection  to  the  motion, 
we  say  that  the  Defendants  are  natives  and  inhabitants 
of  Sicily y  and  that  they  are  residing  in  this  country  for  a 
temporary  purpose  only ;  and  therefore  they  must  be  pre- 
sumed to  have  the  animus  redeundi;  and  the  Court  must 
assume,  from  the  facts  stated  in  their  answer,  that,  if 
they  do  return,  they  will  be  exposed  to  criminal  prosecu* 
tion,  and  that  the  documents,  if  produced,  will  further 
that  prosecution.  Besides,  the  Courts  of  this  country 
receive  evidence  of  the  laws  of  a  foreign  country.     The 

(A)  Or.  &Ph.  114. 
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case  put  of  aperacm  who  had  been  engaged  in  simiggliog 
opium  into  CAina^  has  reference  to  a  native  of  this  coun- 
try, as  to  whom  there  is  no  ground  for  presuming  an  in- 
tention to  return  to  China.  The  principle  in  cases  like 
the  present,  is  that  a/ party  is  not  bound  to  criminate 
himself.  That  principle  applies,  whether  the  party  is 
amenable  to  the  laws  of  a  foreign  country,  or  to  the  laws 
of  this  country.  The  contingency  of  the  penalty  makes 
no  difference;  for  aU  penalties  are  contingent,  and  the 
ecmtingency  is  the  very  thing  that  induces  the  Court  to 
protect  the  party :  JBroumsward  v.  Edwards  (i),  Harrir 
son  V.  Southcoie  (j  ),  Maccallum  v.  Turtan  (k). 


Mr.  Bethellj  in  r^y* 

From  the  conmiencement  to  the  termination  of  the 
proceedings  mentioned  in  the  pleadings,  the  Plaintiff  was 
the  ]awful  sovereign  of  Sicily  ^  and  was  recognised  as  such 
by  this  country.  It  is  true  that  the  exercise  of  his  au- 
thority was  suspended  for  a  short  time ;  but  he  never 
ceased  to  be  King  of  Sicily,  nor  did  this  country  ever 
recognise  any  other  power.  Some  letters  are  set  out,  in 
the  answer,  as  having  proceeded  from  authorized  agents 
of  the  British  government ;  but  there  is  no  distinct  aver- 
ment, nor  is  it  the  fact,  that  the  revolutionary  govern- 
ment of  Sicily  was  ever  recognised  by  Her  Britannic  Ma- 
jesty. The  Plaintiff,  being  now  restored  to  his  throne,  is 
entitled  to  the  benefit  of  all  the  acquisitions  and  contracts 
made  by  the  rebellious  government.  The  Defendants  say 
that  they  hold  the  documents  as  agents  for  the  persons 
who  intrusted  them  with  the  money,  with  which  they 
purchased  the  ships.  But  the  Plaintiff  says,  in  effect, 
that  he  adopts  the  contract  which  the  Defendants  en- 


(i;  2  Vez.  243.     (j)  1  Atk.  528.     (k)  2  Youn.  &  Jerv.  183. 
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chase  of  the  ships,  and  therefore  the  Defendants  are  be*  k^^q  qf  ths 
come  his  agents^  and  the  documents  which  they  hold  are  Two  Siciliss 
his  documents.    This  Court  cannot  recognise  a  subject  ^' 

as  having  a  status  in  opposition  to  his  lawful  sovereign. 

With  respect  to  the  liability  to  penalties  and  to  crimi- 
nal prosecution,  I  have  to  observe,  first,  that  the  Defend- 
ants cannot  be  placed  in  jeopardy,  except  by  their  own 
voluntary  act ;  and,  if  they  were  now  in  jeopardy,  they 
could  not  withhold  the  documents  from  a  person  who  is 
the  owner  of  or  has  an  interest  in  them.  Secondly,  the 
protection  of  third  persons  has  never  been  considered  as 
a  ground  for  withholding  documents.  Lastly,  the  De- 
fendants have  admitted  the  whole  corpus  delicti  in  the 
body  of  their  answer :  Ewing  v.  Osbaldiston  {m). 

The  Vice-Chancellor  : 

I  cannot  decide  this  case,  satisfactorily  to  myself,  with- 
out looking  through  the  bill  and  answer. 

There  are  two  points  of  very  great  nicety  in  point  of 
law.  In  the  first  place,  the  two  Defendants  in  whose 
hands  the  documents  are,  say:  ''They  are  not  our  property, 
but  they  are  the  property  of  certain  persons  who  exercised 
the  functions  of  a  provisional  government  in  Sicily^  and 
who  remitted  to  us  certain  monies  which  had  been  con- 
tributed by  many  thousands  of  the  inhabitants  of  that 
island,  for  the  purpose  of  purchasing  steam-ships,  and  we 
employed  those  monies  according  to  the  directions  of  our 
principals."  And  the  first  objection  made  to  the  produc- 
tion of  these  documents,  is  this :  ''  You  cannot  ask  us  to 
produce  documents  that  are  not  our  own  documents,  bat 

(m)  6  Sim.  608. 
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King  of  the    ^  ^^®  ^^  ^®  *  gooA  objection,  if,  instead  of  its  being  a 

Two  Sicilies    case  of  rebellion,  it  had  been  a  case  in  which  six  persons 

-y    ^'  in  Sicily,  having  succeeded  in  getting  a  subscription  from 

thousands  of  others,  had  remitted  the  money  to  these 
parties,  to  purchase  steam-ships ;  for  then,  no  doubt,  the 
parties  in  this  country  would  be  mere  agents.  But,  if  the 
persons  who  remitted  the  monies,  are  members  of  an  un- 
lawful  government,  and,  after  they  have  exercised  the  func- 
tions of  government  for  some  time,  the  legitimate  govern- 
ment conquers  them,  my  present  impression  is  that  that 
government  will  succeed  to  the  rights  of  the  government 
they  conquered,  and,  inter  alia,  to  the  contracts  that  that 
government  had  entered  into,  and  the  property  it  had 
purchased;  and  the  agents  for  the  unlawful  government 
will  become  agents  for  the  lawful  government :  it  will 
succeed  to  the  agency  as  well  as  to  the  property. 

With  regard  to  the  second  objection  to  the  motion,  I 
confess  that  I  was  surprised  to  hear  that  a  Defendant 
may  say  he  will  not  answer  anything  that  will  subject  him 
to  penalties  in  a  foreign  country,  particularly  if  that 
country  is  his  native  country.  I  do  not,  however,  mean 
to  say,  at  present,  that  it  may  not  be  so.  But  I  can- 
not accede  to  the  last  authority  quoted  by  Mr.  Bethell : 
for  a  majority  of  the  Judges  decided,  in  GarbetCs  case(n), 
that,  if  a  witness  is  asked  as  to  matters  which  may  sub- 
ject him  to  penalties,  he  may  stop  at  any  time,  although 


(w)    Their  Lordships  held  was  entitled  to  claim  the  pri- 

that  it  made  no  difference  in  vilege  at  any  stage  of  the  in- 

the  right  of  the  witness  to  pro-  quiry:  Reginay.  Garbefi,  2 

tection,thathe  had, before,  an-  Carr.  &  Kirw.  N.  P.  Cases, 

swered  in  part ;    their  Lord-  474. 
ships  being  of  opinion  that  he 


CASES  IN  CHANCERY. 


321 


what  he  has  disclosed  may  be  ample  evidence  to  convict 
him.  I  cannot  reconcile  that  with  the  decision  in  Ewing 
T.  Osbaldiston. 

The  Vice-Chancellor  : 

The  bill  alleges  that,  from  the  month  of  March  1848 
np  to  the  month  of  April  1849,  the  government  of  Sicily 
was  usurped  by  certain  of  the  PlaintiiTs  subjects,  who, 
during  that  period,  exercised  the  functions  of  government, 
to  the  exclusion  of  the  Plaintiff,  their  rightful  sovereign : 
That  the  usurping  government,  while  it  so  exercised  the 
functions  of  government,  employed  the  Defendants  Gra- 
natelli  and  Scalia^  as  their  agents  or  commissioner  in 
this  country,  and  remitted  to  them,  from  time  to  time, 
large  sums  of  money,  part  of  the  royal  revenues  of  the 
Plaintiff  in  his  treasury  at  Palermo^  to  be  employed  in 
the  purchase  of  two  steam-ships,  called  the  Vectis  and  the 
Bombay f  for  the  use  of  the  usurping  government :  That 
the  said  Defendants  accordingly  entered  into  contracts 
in  this  country  for  the  purchase  of  the  said  two  ships, 
from  the  Peninsular  and  Oriental  Steam-packet  Company 
(who  arc  made  Co-defendants),  and  actually  obtained 
possession  of  the  Vectis^  and  sent  it  to  Sicily^  and  paid 
over  the  money  so  remitted  to  them,  to  the  Com- 
pany, in  discharge  of  the  price  agreed  to  be  paid  for  the 
purchase  of  the  Vectis^  and  on  account  of  the  money 
agreed  to  be  paid  for  the  Bombay  which  was  nearly 
ready  for  sea :  That,  in  or  about  the  month  of  April 
1849,  the  Plaintiff  regained  possession  of  the  island  of 
Sicily^  and  was  restored  to  all  his  rights  of  sovereign 
thereof,  and  so  became  entitled  to  the  steam-ships  and 
the  benefit  of  the  said  contracts  entered  into  by  the 
usurping  government  through  the  agency  of  Granatelli 
and  ScaUa.     The  bill  prays  for  an  injunction  to  restrain 
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the  Defendants  from  parting  with  the  possession  of  the 
Bombay  without  the  consent  of  the  Plaintiff. 

Granatelli  and  Scalia^  by  their  answer,  admit  the 
facts  stated  in  the  bill  as  to  the  seizure  of  the  government 
of  Sicily  by  divers  subjects  of  the  Plaintiff;  but  they 
say  that  the  persons  who  so  took  possession  of  the  go- 
vernment, could  not  properly  be  designated  as  a  usurp- 
ing government,  because  the  Plaintiff  had  violated  the 
rights  of  his  Sicilian  subjects,  by  acting  in  a  manner  not 
warranted  by  the  fundamental  laws  of  that  country ;  and 
they  state  and  rely  on  various  circumstances  leading 
to  that  conclusion,  and  showing  or  intended  to  show  that, 
whilst  the  so-called  usurping  government  held  supreme 
sway  in  the  island,  it  exercised  de  facto  the  functions  of 
government,  and  was  recognised  by  various  European 
States.  With  reference  to  the  immediate  subject  of  this 
suit,  namely,  the  purchase  of  the  steam-ships,  the  case 
made  by  the  answer  is  that  though  it  is  true  that 
the  so-called  usurping  government  took  possession  of  the 
money  in  the  royal  treasury  at  Palermo^  yet  that  no  part 
of  that  money  was  employed  in  the  purchase  of  the  ships, 
but  only  in  discharging  the  ordinary  expenses  of  govern- 
ment ;  and  that  many  thousands  of  the  inhabitants  of 
Sicily  contributed  and  paid,  under  the  sanction  of  the 
parliament  and  of  the  executive  government,  large  sums, 
into  a  fund  for  the  purpose  {inter  alia)  of  purchasing 
steam-ships ;  and  that  a  sufficient  part  of  that  fund  was 
remitted,  through  the  executive  government  of  Sicily,  to 
the  Defendants  in  this  country,  to  be  by  them  applied  in 
the  purchase  of  two  steam-ships ;  and  the  Defendants 
therefore  submit  that  they  are  accountable,  for  such 
money,  only  to  the  persons  by  whom  the  same  was  con- 
tributed, and  that  no  decree  can  be  made  in  this  suitj 
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constituted  as  it  is,  and  to  which  the  persons  by  whom 
the  money  was  remitted,  are  not  parties.  With  regard 
to  the  contract  for  the  purchase  of  the  steam-ships,  they 
say:  ''that  these  Defendants  did,  at  the  beginning  of  July 
1848,  on  behalf  of  the  people  of  Sicily  who  had  contri- 
buted to  the  fund  hereinbefore  mentioned,  and  by  their 
direction,  conmiunicated  through  the  said  executive 
government,  but  not  otherwise  by  the  direction  or  on 
behalf  of  the  said  government  in  the  bill  called  the  usurp- 
ing government,  enter  into  a  contract  or  agreement  with 
the  Defendants,  the  Peninsular  and  Oriental  Steam-packet 
C<Hnpany,  for  the  purchase  of  two  steam-ships  in  pursu- 
ance of  the  trust  hereinbefore  stated  ;  and  such  contract 
or  agreement  was  to  be  subject  to  ratification  by  the  exe- 
cutive government  as  representing  the  parliament  and 
the  persons  who  had  contributed  the  monies  as  aforesaid, 
but  was  not  otherwise  to  be  subject  to  ratification  by  the 
government  in  the  bill  called  the  usurping  government ; 
and  such  contract  or  agreement  made  under  such  circum- 
stances and  trust  as  hereinbefore  mentioned,  was  reduced 
into  writing,  and  did  bear  date  the  1st  day  of  July  1848, 
and  was  signed  by  the  Defendant  Charles  Wellington 
Howell  (the  secretary),  on  behalf  of  the  said  Company,  and 
by  them  these  Defendants ;  and  that  the  short  purport  or 
effect  of  such  contract,  made  under  such  circumstances 
and  trust  as  aforesaid,  was  such  as  is  in  the  bill  in  that  be- 
half mentioned,  and  such  memorandum  as  in  the  bill  in 
that  behalf  mentioned,  was  written  in  the  margin  of  such 
contract ;  and  the  said  memorandum  was  in  such  words 
and  figures  or  of  or  to  such  purport  or  effect  as  in  the  bill 
in  that  behalf  mentioned/^  It  becomes  necessary,  there- 
fore, to  refer  to  the  bill ;  and,  by  the  bill,  it  is  stated  that 
the  contract  bore  date  the  1st  of  July  1848,  and  was 
signed  by  the  secretary  of  the  Company,  and  by  Grana- 
telU  and  Scalia ;  and  that  the  short  purport  or  effect  of 
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Two  Sicilies    Sicilian  government,  thereby  agreed  to  buy,  and  the  Pe- 

^    ^'  ninsular  and  Oriental  Steam-packet  Company  thereby 

agreed  to  sell  the  steam-ship  called  the  Vectis,  built  at 
Cowes,  for  45,000Z.,  and  also  the  least  advanced  of  the 
two  steam-ships  then  building  for  the  said  Company  at 
Nortlifleet,  for  60,000/.,  to  be  paid  as  follows :— 20,000/. 
on  the  ratification  of  the  agreement,  as  thereinafter  men- 
tioned,and  the  further  sumof  20,000/.  when  the  two  steam- 
vessels  should  be  completed  for  sea,  so  far  as  related  to  the 
said  Company,  in  the  same  state  as  contracted  for  by  the 
builders;  and  thatany  alterations  required  by  the  purchasers 
for  war  purposes,  should  be  made  by  them  at  their  own  ex- 
pense ;  and  that  the  balance  of  the  purchase-money,  with 
interest  at  5/.  per  cent,  per  annum^  should  be  paid  by  bills, 
or  such  security  as  might  be  approved  of  by  the  Company, 
in  two  equal  payments  at  three  and  six  months  date,  on  the 
delivery  of  the  vessels ;  and  it  was  thereby  also  agreed 
that,  upon  completion  of  the  purchase,  bills  of  sale  should 
be  made  out  and  executed,  and  that  the  steam-vessels,  with 
what  belonged  to  them,  should  be  delivered  according  to 
the  specification  therein  referred  to :  and  in  the  margin  of 
such  written  contract,  was  written  the  memorandum  fol- 
lowing; that  is  to  say:  "It  is  stipulated,  by  the  contract- 
ing parties,  that  this  agreement  is  subject  to  ratification 
by  the  Sicilian  government,  in  all  July  current."  And 
the  Defendants  say  that  the  contract  was  ratified  by  the 
government:  they  say  that  the  executive  government, 
as  representing  the  parliament  and  the  persons  who  had 
contributed  to  the  fund  as  aforesaid,  but  not  otherwise 
the  government  in  the  bill  called  the  usurping  govern- 
ment, did,  on  the  20th  of  July  1848,  on  bemg  informed 
of  the  contract,  declare  that  such  government  ratified 
it,  and  a  memorandum  was,  on  the  7th  of  August  1 848,  on 


CASES  IN  CHANCERY. 


325 


the  Defendants  having  been  informed  of  such  ratification, 
endorsed  on  the  contract,  and  signed  by  the  DefendantSi 
and  by  the  secretary  to  the  Company  on  behalf  of  the 
Company,  and  such  memorandum  was  in  the  words  and 
figures,  or  of  or  to  the  purport  or  efiect  in  the  bill  in 
that  behalf  mentioned ;  and  the  Defendants  say  that,  by 
the  words :  "  the  Sicilian  govemment,*"  was  meant,  as 
they  believe  the  Company  well  knew,  the  executive 
government,  and  the  persons  forming  the  same,  who 
intervened  in  and  concluded  the  contract  in  the  manner 
and  under  the  circumstances  therein  stated.  The  De- 
fendants then  state  the  mode  in  which  the  money  was 
remitted  to  them  in  this  country.  They  say :  *'  That 
the  persons  forming  the  executive  government,  acting 
in  furtherance  of  the  object  of  the  people  of  Sicilt/  by 
whom  the  fund  hereinbefore  mentioned  was  contributed, 
did,  at  various  times  beginning  in  the  end  of  July  1848 
and  ending  in  March  1849,  apply  various  sums,  out  of 
the  fund  so  contributed  as  aforesaid,  in  purchasing  or 
procuring  bills  for  the  purpose  of  their  being  remitted  to 
England,  and  in  paying  and  providing  for  bills  drawn,  in 
England,  on  Palermo,  Paris  and  Marseilles,  which  bills, 
or  the  proceeds  thereof,  were  to  be  paid  and  were 
applied  towards  completing  the  purchase  of  the  said 
steam-ships,  the  Vectis  and  Bombay ;  but  they  deny  that 
such  monies,  or  any  of  them,  were  monies  paid  into  the 
Plaintiff's  royal  public  treasury  at  Palermo,  of  which 
such  government  and  persons  had,  as  alleged,  taken  pos- 
session as  aforesaid.'^  That  same  statement  is  repeated 
once  or  twice.  Then  they  say :  "  That,  in  the  month  of 
December  1849,  the  persons  forming  the  said  executive 
government,  did,  in  furtherance  of  the  object  of  the  people 
of  Sicily  by  whom  the  fund  hereinbefore  mentioned  was 
contributed,  apply  sums,  amounting  to  20,000/.  and  up- 
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wards,  out  of  the  fimd  so  eonkibotecl  as  aforesMd,  in 
purchasing  bills  on  England^  to  go  towards  paying  for 
the  said  steam-ships."  The  Defendants  then  state  cer- 
tain proceedings  which  have  taken  place  in  Sicily  since 
the  Plaintiff  has  re-established  his  authority  there, 
whereby  the  Defendants,  as  the  parties  to  whom  the 
funds  were  remitted  in  this  country,  and  certain  menv- 
bers  of  the  executive  goyemment  by  whom  the  same 
were  sent,  were  declared  responsible  for  the  same ;  and 
that  a  commission  or  office,  on  the  19th  of  December 
1849,  pronounced,  ex  parie^  a  decree  condemning  the 
Defendants  and  the  members  of  the  executive  govemr 
ment,  jointly  and  severally,  to  pay,  to  the  royal  treasury 
(^  Sicily^  the  amount  of  the  bills  of  exchange  which  were 
sent  to  the  Defendants  to  pay  for  the  steam-ships.  The 
answer  admits  that  the  Vectis  was  paid  for  and  sent  to 
Sicily  during  the  continuance  of  the  executive  or  usurp- 
ing government ;  and  that  large  sums  have  been  paid,  by 
the  Defendants,  out  of  the  monies  remitted  to  them,  on 
account  and  towards  the  purchase  of  the  Bombay :  and 
then,  with  reference  to  the  charge  as  to  documents,  the 
Defendants  say  (see  ante,  313  and  314). 


The  question  on  this  answer,  is  whether  the  Plaintiff 
is  entitled  to  call  on  the  Defendants  to  produce  the  docu- 
ments in  their  possession.  As  the  answer  admits  that 
the  documents  relate  to  the  matters  in  question  in  the 
Cause,  the  Plaintiff  is,  prim&facie^  entitled  to  see  them. 
But  the  motion  was  resisted  on  two  grounds :  first,  be- 
cause the  Defendants  say  they  hold  the  documents  merely 
as  trustees  or  agents  for  the  persons  by  whom  they  were 
entrusted  with  the  money,  and  so  ought  not,  in  their  ab- 
sence,  to  be  compelled  to  produce  them ;  and,  secondly, 
because,  as  to  the  docnm^its  in  the  first  part  of  the 
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schedule,  their  production  would  subject  the  Defendants 
themselves,  and  the  persons  by  whom  the  money  was  re- 
mitted, to  criminal  proceedings  in  Sicily. 

I  am  of  opinion  that  neither  of  these  grounds  is 
tenable.  With  respect  to  the  first,  there  seems  to  me 
to  be  a  studied  ambiguity  in  the  language  of  the  answer. 
The  Defendants  say  they  hold  the  documents  as  agents 
and  on  behalf  of  the  persons  by  whom  these  Defendants 
were  entrusted  with  the  monies.  Whom  do  they  mean 
to  designate  by  these  words !  The  several  thousand  in- 
habitants of  Sunli/  by  whom,  they  say,  the  funds  were 
subscribed,  or  the  executive  government  who  commis- 
sioned the  Defendants  to  purchase  the  ships?  Not, 
surely,  the  former ;  there  was  no  privity  between  them 
and  the  Defendants.  The  people  by  whom  the  money 
was  raised,  trusted  the  then  existing  government  with 
the  funds,  leaving  it  to  them  to  purchase  the  ships. 
The  answer  represents  the  Defendants  as  having  acted 
on  behalf  of  the  people,  that  is  to  say,  the  whole  people 
of  Sicily,  and  by  their  direction  communicated  through 
the  then  government.  Now,  it  is  absurd  to  speak  of  a 
whole  people,  Ba'cesttds  que  trusty  to  be  made  parties  to  a 
suit  in  this  Court.  If  they  can  be  treated  as  cestnU  que 
trustf  it  is  obviously  impossible  that  they  should  appear 
or  be  represented  here  otherwise  than  by  their  govern- 
ment. Have  the  Defendants,  then,  a  right  to  say  that 
the  persons  who  carried  on  the  government  when  the 
money  was  remitted  to  England^  are  their  cestms  que 
truity  and  so  that,  in  their  absence,  they,  as  being 
merely  their  agents,  ought  not  to  be  called  on  to  produce 
the  documents  ?  I  think  not.  Every  government,  in  its 
dealings  with  others,  necessarily  partakes,  in  many  re- 
q>ect8,  of  the  character  of  a  corporation.  It  must,  of 
necessity,  be  treated  as  a  bo^  having  perpetual  succes- 
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sion.  It  would  not  be  represented  by  all  or  any  of  the 
individuals  of  whom  it  is,  from  time  to  time,  composed. 
The  answer  shows,  with  respect  to  the  provisional 
government,  that,  during  the  time  of  the  transactions  in 
question,  material  changes  took  place  as  to  the  persons 
who  from  time  to  time  exercised  its  functions.  It  is 
impossible  to  say  that  the  Defendants  ever  were  agents 
of  all  or  any  of  the  individuals  who^  from  time  to  time, 
composed  that  government.  Those  who,  as  constituting 
the  government,  stood,  if  they  did  stand,  in  the  relation 
of  cestuis  que  trust  or  of  principals  towards  the  Defend- 
ants, ceased  to  fill  that  character  when  they  ceased  to  be 
members  of  the  government;  so  that,  the  executive 
government  being  now  at  an  end,  cither  the  Defendants 
have  ceased  to  fill  the  character  of  trustees  or  agents  at 
all,  or  they  have  become  trustees  or  agents  for  the 
Plaintiff,  as  the  person  now  in  possession  of  the  supreme 
authority.  The  case  may  be  likened  to  that  of  a  person 
who  had,  in  his  hands,  property  entrusted  to  him  by  a 
corporation.  If,  by  the  death  of  all  the  members  of  the 
corporation,  or  by  Act  of  Parliament,  or  otherwise,  the 
corporation  should  come  to  an  end,  it  surely  could  not 
be  contended  that  the  party  entrusted  with  the  property, 
could  be  made  responsible  to  the  individuals,  or  the  re- 
presentatives of  the  individuals,  who  constituted  the 
corporation  when  the  trust  was  created.  Reasoning 
from  analogy,  I  am  of  opinion  that  the  Defendants  are 
not,  in  any  sense,  the  agents  or  trustees  of  the  indivi- 
duals who  composed  the  government  by  whom  the  funds 
were  remitted.  If  they  are  trustees  or  agents  at  all, 
they  are  trustees  or  agents  for  the  Plaintifi*,  and  not  for 
the  persons  from  whom,  as  constituting  the  government 
for  the  time  being,  they  received  the  funds.  This  point, 
that  is  to  say,  the  necessity  of  making  Co-defendants  the 
persons  by  whom  the  money  was  remitted  to  England, 
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answer,  some  new  facts  are  stated,  showmg  the  neces- 
sity of  making  parties  persons  who  were  not  so  shown  by 
the  bill.  I  think,  for  the  reasons  I  have  sliortly  adverted 
to,  that,  in  this  respect,  there  is  no  material  difference 
between  the  bill  and  the  answer. 

The  second  point  is  one  on  which  I  have  not  been  able 
to  discover  any  authority.  But,  on  principle,  I  think  that 
the  objection  is  untenable.  The  Defendants,  it  will  be 
observed,  say  that  the  production  of  the  documents 
might  subject  certain  persons  in  Sicily,  as  well  as  them- 
selves, to  highly  penal  consequences.  It  is  hardly  neces- 
sary to  say  that,  so  far  as  the  objection  relates  to  the 
consequences  which  the  discovery  might  entail  on  others, 
it  would  not  hold  even  if  the  penalties  would  be  incurred 
in  this  country.  The  privilege  is  confined  to  penal  con- 
sequences likely  to  be  occasioned  to  the  party  himself: 
nemo  tenetur  seipsum  prodere :  but  there  is  no  privilege 
against  disclosing  matter  within  the  knowledge  of  the 
party,  merely  because  it  might  subject  other  persons  to 
punishment.  Can  the  Defendants  then  object  to  answer 
that  which  might  subject  themselves  to  penal  conse- 
quences if  they  should  go  to  Sicily  ?  I  think  not.  The 
rule  relied  on  by  the  Defendants,  is  one  which  exists 
merely  by  virtue  of  our  own  municipal  law,  and  must,  I 
think,  have  reference,  exclusively,  to  matters  penal  by 
that  law :  to  matters  as  to  which,  if  disclosed,  the  Judge 
would  be  able  to  say,  as  matter  of  law,  whether  it  could 
or  could  not  entail  penal  consequences.  As,  for  instance, 

(o)  See|}o«^,  page  334. 
Vol.  I.     N.  S.  a  a 
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if  ft  witD6fl8  were  to  say :  *'  I  decline  to  answer  that  qi 
tion,  beeaose  it  may  show  that,  five  yeare  ago,  I  ezeiv 
cised  an  office  without  first  taking  the  oaths,*^'  the  Judge 
would  be  able  .to  say,  as  matter  of  law :  ^  That  eamuit 
subject  yon  to  penal  consequences,  by  reason  of  the  sob> 
sequent  Indemnity  Acts.^'    So,  where  an  Act  of  Parli»i- 
ment  has  passed,  indemnifying  witnesses  from  prosecu- 
tion on  account  of  matters  to  which  their  evidence  is 
thought  necessary,  if  a  witness,  ignorant  of  the  statute, 
were  to  object  to  answer  a  question,  because  it  might 
subject  him  to  penalties  covered  by  the  statute,  the 
Judge  would  be  able  to  say :  **'  That  it  is  a  mistake  of 
the  law ;  you  are  exposed  to  no  such  penalties,  and  moat 
therefore  answer."    And  very  muiy  similar  <»seB  may 
be  suggested.     But,  in  respect  of  penal  consequences  in 
a  foreign  country,  this  cannot  be.    No  Judge  can  know, 
as  matter  of  law,  what  would  or  would  not  be  penal  in  a 
foreign  country;   and  he  cannot,  therefore,  form  any 
judgment  as  to  the  force  or  truth  of  the  objection  of  a 
witness,  when  he  declines  to  answer  on  such  a  ground. 
In  the  present  case,  indeed,  there  will  probably  be  no 
difficulty  in  believing  that  the  Defendants  are  speaking 
quite  truly ;  as  the  documents  may,  in  all  probability, 
form  links  in  a  chain  of  evidence  which  might  enable  the 
Courts  in  Sicily  to  convict  the  Defendants  of  high  trea- 
son.    But,  if  the  principle  is  once  admitted,  it  must  be 
admitted  in  all  its  ramifications.     Thus,  for  instance,  in 
a  bill  against  a  firm,  some  of  whom,  though  resident  here, 
are  Spanish  subjects,  seeking  an  account  of  mercantile 
transactions  in  Spain,  the  Defendants  might  refuse  to 
set  out  an  account  of  their  transactions,  on  account  of 
the  dealings  having  been  (as  probably  they  would  have 
been)  to  a  great  extent,  contraband,  and  so  tending  to 
subject  them  to  penalties  for  having  infringed  the  fiscal 
law  of  Spain.  The  case  was  put,  at  the  bar,  of  a  bill  for  an 
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might  be  multiplied,  to  almoBt  any  extent,  by  aaecrtain-  ^j^q  Qp  ^^^ 
ing,  as  matter  of  faet,  what  acts,  by  the  Ikwb  of  any  Two  Siciubs 
foreign  eountry ,  »te  penal,  though  not  so  We,  and  vhiah  ^^^ 
might  become  the  aubject  of  lavestigatioii  in  ow:  Courta. 
The  impofisibUity  of  knowing,  as  matter  of  law,  to  what 
cases  the  objection,  when  resting  on  the  danger  of  incur- 
ring penal  coDsequenoes  in  a  foreign  country,  may  exiend, 
furnishes  very  strong  and,  to  my  mind,  satisfactory  evi- 
dence that  the  objection  cannot  be  sustained.  It  is  to 
be  observed  that,  in  sudi  a  case,  in  order  to  make  the 
disclosure  clangerous  to  the  party  who  objects,  it  is  essen- 
tial that  he  should  first  quit  the  protection  of  our  laws, 
and  wilfully  go  within  the  jurisdiction  of  the  laws  he  has 
violated.  Now,  in  the  present  case,  the  parties  object- 
ing are  Sicilian  subjects ;  and  so  the  probability  of  their 
returning  to  Sicily  may  be  great.  But,  if  the  objection  is 
once,  in  such  a  case,  admitted,  it  is  very  difficult  to  say 
why  it  should  not  apply  to  an  Englishman,  who,  having 
been  in  a  foreign  country  and  there  violated  the  law  (by 
snmggling  for  instance),  afterwards  returns  home.  He 
may  intend  to  go  abroad  again,  and  then  the  discovery 
which  he  is  here  called  on  to  make,  might,  there,  subject 
him  to  penalties. 

I  am  of  opinion,  for  these  reasons,  in  the  absence  of 
all  authority  on  the  point,  that  the  rule  of  protection  is 
confined  to  what  may  tend  to  subject  a  party  to  penalties 
by  our  own  laws ;  and  so  that  the  objection  in  the  pre- 
sent case,  cannot  be  sustained.  The  consequence  is 
that  the  Plaintiff  is  entitled  to  the  usual  order  for  pro- 
duction of  all  the  documents. 
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1850:  The  judgment  referred  to  ante,  page  329,  was  deli- 

KiNG  OF  THE     ^^^^^  ''^y  *^®  ^^®  Vice- Chancellor  of  England^  on  a  de- 
Two  Sicilies    murrer  filed  by  the  Defendants,  JBrodie  Willcox  and  John 
^    ^'  Mudie.  Thegroundsof  the  demurrer  were  want  of  equity, 

and  because  the  members  of  the  revolutionary  govern- 
28th  and  29th    ^^^^  ^^  Sicily  who  intrusted  the  Defendants,  Oranatelli 
January  and  8th  and  Scalia^  with  the  monies  with  which  they  purchased 
rebmary.  ^      ^j^^  steam-ships,  were  not  made  parties  to  the  suit. 
Foreign  sove- 

m 

Parties  and  ^^'  ^^^^  ^°^  ^^'    ^^^^^^y  ^^  support  of  the  de- 

pleading.  murrer,  cited  Chittys  translation   of  Vattel,  book  iii. 

Earmark,  ^^^^^  ^gg^  204,  206,  207,  208,  292,  293,  and  295.    Puf- 

The  government  f^^^f  took  viii.  chap.  vi.  sect.  23  (a),  and  chap.  xii. 

formed  during  a  sect.   3.     Lindo  v.   Lord  Rodney  (6),    Elphinstone  v. 

Sicily  seized  Bedreechund  (jc)  and  Barclay  v.  Russell  {d), 

upon  the  King's 

mitted  nart  of  it       ^^'  ^^'^^^^  ^°^  ^'^'  Goldsmid^  in  support  of  the  bill, 

to  persons  in        cited  Taylor  v.  Plumer  (c),  Scott  v.  Surman  (/),  The 

this  country,  to    (jHy  ^f  jBeme  v.  The  Bank  of  Englaiid  (a),  Bolder  v. 

purchase  steam-         ^    "^  «f        ;/  v^r/' 

ships;  and  they  Lord  Huntingfield{K)^  Wheaton  on  Internat.  Law,  vol. 

applied  the  re-     i.,  pages  98,  99  and  100.     The  Advocate- General  of 
jjj  I  "  Bombay  v.  Amerchund  (i),  Ogden  v.  Folliot  (J),  QuinctiL 

Held  that  the  Institute  Orator,  lib.  v.  sect.  10,  Gesner^s  edit,  pages 
I?efta£ied^  295,  et  seq.  The  King  of  Spain  v.  Machado  (A),  The 
Ids  authority.       King  of  Spain  v.  Hulleit  (l),  Chittys  Vattel,  book  iii. 

was  entitled  to     sects.  293  and  294,  Thompson  v.  Powles  (w),  Taylor  v. 
sue  for  one  of 
the  ships,  which 

remained  in  the        ,v-r»/i       -i^.^tt      ^«- 

port  oi  London,        W  Referred  torn  3  Ves.  427.  {g)  9  Ves.  347. 

and  that  the  {h)  2  Doug.  613,  n.  (1).  {h)  1 1  Ves.  283. 

persons  who  (c)  1  Knapp's  Privy  Coun-  (i)  1  Knapp,  P.  C.  C.  329, 

made  the  remit-  cil  Cases,  316.  note. 

!f.n!! J^L'lfL       id)  3  Ves.  424  ;    see  433  {j)  3  T.  R.  726. 

necessary  parties        ;  '  ^'^^ 

to  the  suit.  ^^^  ^'^^'  W  ^  R^ss.  225. 

(e)  3  Mau.  &  Sel.  562.  (0  1  Bligh,  N.  S.,  31. 

(/)  Willes,  400.  (m)  2  Sim.  194. 
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Barclay  (n),  Jones  v.  Garcia  del  Rio  (o),  Glyn  v. 
Scares  {p)y  12  Charles  II.  c.  11,  s.  31,  Maclean  v. 
Dunn  (5),  and  Foster  v.  Bates  (r). 

Sir  L.  Shadwbll,  V.  C. : 

In  this  case  of  The  King  of  the  Two  Sicilies  v.  Will- 
coxy  I  have  referred  to  all  those  passages  which  were 
cited  in  support  of  the  demurrer:  and  I  must  say  it 
appears  to  me  that  the  language  that  has  been  referred 
to,  and  which  is  to  be  found  in  Puffendorf  and  Vattely 
does  not  apply  to  the  case.  There  is  no  case,  upon  the 
record,  of  belligerent  parties.  The  case  upon  the 
record  is  a  simply  told  tale,  uniform  from  beginning 
to  end,  of  the  rebellious  subjects  of  an  absolute  sove- 
reign having  taken  the  opportunity  of  the  state  of  rebel- 
lion, to  possess  themselves  of  some  part  of  that  royal 
property  which  belonged  to  the  Plaintiff  as  King.  He 
succeeded  in  putting  down  the  rebellion  ;  and  the  par- 
ties who  were  in  rebellion  against  him,  having  made  use  of 
their  actual  power,  over  the  royal  fund,  to  send  it,  in 
the  shape  of  bills,  to  this  country,  did  not  acquire,  there- 
by, any  right  to  the  property  as  against  their  sovereign. 
And  it  appears  to  me  extraordinary,  after  the  cases  of 
The  Nabob  of  the  Carnatic  v.  The  East  India  Company  (s), 
and  The  King  of  Spain  v.  Hullett^  that  there  should 
be  any  difficulty  raised  upon  the  proposition  :  because  it. 
seems,  to  my  mind,  to  be  laid  down  as  clear  as  any  pro- 
position can  be,  that  the  independent  sovereign  of  a 
state  is  competent,  in  this  country,  to  sue  for  his  per- 
sonal rights.  That  appears  to  me,  therefore,  to  decide,, 
in  effect,  the  great  question  upon  this  record.     And  thi& 


1850. 

^ . ' 

King  of  the 
Two  Sicilies 

V, 
WiLLCOX. 


(n)  2  Sim.  213. 

(o)  Turn.  &  Russ.  297. 

Ip)  3  Myl.  &  Keen,  450. 


iq)  4  Bing.  722. 

(r)  12  Mees.  &  Wels.  22^. 

(*)  1  Ves.  Jun.  371. 
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KntG  OF  THS 

Two  Sicilies 

n, 

WlLUXlXw 


bill  is  condfcrueted  oafy  for  tke  purpose  ef  foUoufWgv  ^ 
what  I  mBf  call  the  doctrine  of  ear-BBark^  that  property 
which,  having  been  taken  oncer  by  the  r^eUieus  subJMte 
of  the  King  of  the  Two  Sicilies^  was  sent  by  them  into 
this  country,  in  such  a  manner  that,  by  the  doctrine  of 
ear-mark,  possessioii  nu^  be  traced  to  certain  persons 
who  are  Defendants  upon  the  record.  Im  that  respeet 
then^  the  demurrer  must  be  overmled. 


With  respect  to  the  objection  that  was  made  for  wont 
of  parties :  it  does  not  appear  to  me  that  there  is  any 
want  of  parties  upon  the  record.  The  rebelKous  sub- 
jects, certainly,  are  not  necessary  parties  to  the  record ; 
but  those  are  made  parties  to  the  record  who,  through 
the  instrumentality  of  the  rebeUious  subjects  while  lAey 
were  in  a  state  of  rebellion,  did,  unlawfhlly  and  im- 
properiy,  acquire  possession  of  the  King's  property. 

Therefore,  the  demurrer  must  be  overruled. 


1850: 
23rd  and  24th 
April  and  22nd 

May. 


Corporation. 
Penalties. 


Another   demurrer  was  filed,  by  the  Steam-packet 

Company  (who  were  a  body  corporate),  to  certain  parts 

of  the  bill ;  because  the  discovery  thereby  sought,  would 

subject  the  Company  to  pains  and  penalties  and  to  cri- 

minal  prosecution  under  69  Geo.  III.  c.  69,  s.  7  :  which 

An  incorporated 

Company  de- 
murred to  a  bill,  because  the  discovery  thereby  sought  might  subject 
it  to  criminal  prosecution  under  the  59  Grco.  III.  c.  69  (to  prevent  the 
enlistinff  of  his  Majesty's  subjects  for  foreign  service,  and  the  fitting 
out,  in  his  Majesty  s  dominions,  vessels  for  warlike  purposes  without 
his  licence). 

The  Court  held  that  a  corporation  was  not  liable  to  be  iadicted  under 
that  Act,  and  overruled  the  demurrer. 
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that,  if  any  person  within  the  United  Kingdom 
shall,  without  the  leave  and  licence  of  his  Majesty,  equip, 
Aimish,  fit  out  or  arm,  or  procure  to  be  equipped,  fur- 
nished, fitted  out  or  armed,  or  aid  or  assist  or  be  con- 
cerned in  the  equipping,  furnishing,  fitting  out  or  arm- 
ing any  ship  or  TesBel,  with  intent  or  in  order  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,  state  or  potentate,  or  of  any  person  or 
persons  exercising  or  assuming  to  exercise  any  powers 
of  government  in  or  over  any  foreign  state,  with  intent 
to  cruise  or  commit  hostilities  against  any  state,  prince 
or  potentate,  with  whom  his  Majesty  shall  not  then  be 
at  war,  every  such  person  so  ofiending,  shall  be  deemed 
guilty  of  a  misdemeanour,  and  shall,  upon  conviction 
thereof,  upon  any  information  or  indictment,  be  pun- 
ished by  fine  or  imprisonment,  or  either  of  them,  at  the 
discretion  of  the  Court  in  which  such  offender  shall  be 
convicted. 


1850. 


KncG  OF 
Two  Siccuns 

9. 
WiELOOJC. 


Mr.  Stuart,  Mr.  Chandless,  and  Mr.  Willes  appeared 
in  support  of  the  demurrer,  and 

Mr.  BetheU  and  Mr.  Ooldsmid  in  support  of  the 
bill. 


Sir  L.  Shadwbll,  Y •  C,  said  that  in  some  cases,  such 
as  not  repairing  a  bridge,  or  not  complying  with  an  or- 
der of  justices,  a  corporation  might  be  liable  to  be  in- 
dicted ;  but  those  cases  were  exceptional ;  and  the  gene- 
ral law  of  England  was  that  a  corporation  could  not  be 
indicted  for  crime :  that,  since  the  case  was  argued,  he 
had  consulted  a  learned  Judge,  who  coincided  with  him 
in  the  opinion  which  he  had  formed ;  namely,  that  the 
Steam-packet  Company  could  not  be  indicted  under  the 
Act  referred  to :  and  he  was  confirmed  in  that  view,  by 
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King  of  the    ^^^Y  '  consequently,  the  demurrer  must  be  overruled. 
Two  Sicilies 

V. 
WlLLCOX. 


1851: 

15th  and  16th 

April. 

Copyright, 

Periodical 

work. 


RICHARDSON  v.  GILBERT. 

vJN  the  hearing  of  a  motion  to  dissolve  an  injunction, 
by  which  the  Defendant  was  restrained  from  infringing 
the  copyright  claimed,  by  the  Plaintiff,  in  an  article 
originally  published  in  the  Dublin  Review^  of  which  the 
Under  the  Act  Plaintifis  were  the  proprietors,  the  question  was  whether 
1  *o*/°  ^  ht  *^^"^'  payment,  for  the  article,  to  the  composer  of  it,  was 
5  &  6  Vict.  c.       a  condition  precedent  to  the  vesting  of  the  copyright  in 

45,  actual  pay-     j^  j^  \\^q  proprietors  of  the  Review, 
ment  for  an  ar- 
ticle written  for 
a  periodical  That  question  arose  under  the  18th  section  of  the  5  &  6 

WOT  ,  IS  a  c^°"     Vict.  c.  45;  which  enacts  that,  when  any  publisher  or  other 
to  the  vesting  of  person  shall,  before  or  at  the  time  of  the  passing  of  the 

the  copyright,  in  ^.ct,  have  projected  conducted  and  carried  on,  or  shall 
the  article,  in  the  ,         -,  •     x  j     x       j  i.    xi. 

proprietor  of        hereafter  project,  conduct  and  carry  on,  or  be  the  pro- 

the  work :  a  eon-  prietor  of  any  encyclopaedia,  review,  magazine,  periodical 
^^^t  '^^  ^'       work,  or  work  published  in  a  series  of  books  or  parts,  or 

sufficient.  any  book  whatsoever,  and  shall  have  employed  or  shall 

employ  any  persons  to  compose  the  same  or  any  volumes, 
parts,  essays,  articles  or  portions  thereof,  for  publicar 
tion  in  or  as  part  of  the  same,  and  such  work,  volumes, 
parts,  essays,  articles  or  portions,  shall  have  been  or  shall 
hereafter  be  composed  under  such  employment,  on  the 
terms  that  the  copyright  therein  shall  belong  to  such 
proprietor,  projector,  publisher  or  conductor,  and  paid 
for  by  such  proprietor^  projector,  publisher  or  conductor ; 
the  copyright  in  every  such  encyclopaedia,  review,  maga- 
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zine,  periodical  work  and  work  published  in  a  series  of 
books  and  parts,  and  in  every  volume,  part,  essay,  arti" 
cle  and  portion  so  composed  and  paid  for,  shall  be  the 
property  of  such  proprietor,  fvojector,  publisher  or  other 
conductor,  who  shall  enjoy  the  same  rights  as  if  he  were 
the  actual  author  thereof,  and  shall  have  such  term  of 
copyright  therein  as  is  given,  to  the  authors  of  books,  by 
this  Act ;  except  only  that,  in  the  case  of  essays,  articles 
or  portions  forming  part  of  and  first  published  in  reviews, 
magazines  or  other  periodical  works  of  a  like  nature, 
after  the  term  of  twenty-eight  years  from  the  first  publi- 
cation thereof  respectively,  the  right  of  publishing  the 
same  in  a*  separate  form,  shall  revert  to  the  author  for 
the  remainder  of  the  term  given  by  this  Act. 
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Richardson 

V. 

Gilbert. 


Sir  W.  Page  Wood,  S.-G.,  and  Mr.  Renshaw,  in  sup- 
port of  the  motion,  said  that  the  bill  did  not  suffi- 
ciently show  that  the  copyright  in  the  article  was  vested 
in  the  Plaintiffs ;  inasmuch  as  it  did  not  allege  that  the 
Plaintifis  had  paid  for  the  article :  Brown  v.  Coohe  (a) 
and  Spottiswoode  v.  Clarke  (b). 

Mr.  James  Parker  and  Mr.  Bagshawe,  for  the  Plain- 
tifis, said  that  a  contract  to  pay  the  author  for  the  arti- 
cle, was  sufficient  to  vest  the  copyright  in  the  proprie- 
tors of  the  Keview,  and  that  actual  payment  was  not 
required,  by  the  Act,  for  that  purpose. 

The  Vice-Chancellor  was,  at  first,  inclined  to  be  of 
that  opinion;  but,  after  taking  time  to  consider  the 
point,  he  held  that  actual  payment  for  the  article  was 
made,  by  the  Act,  a  necessary  condition  to  the  vest- 
ing of  the  copyright  therein  in  the  proprietors  of  the 


(a)  1 1  Jur.  77. 


{h)  2  PhiU.  154. 
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BlGHARIMOlV 
GUJ»»T. 


Ueview.  His  Lordidiip,  however,  wms  at  oimiidii  iJm^ 
tbe  title  of  the  Plaintife,  did  safiiciently  appear  iqioa  the 
hill;  inamuchai  it  aUeged,  first,  that  tbe  article  waaeoaH 
posed,  for  the  Plaintift,  by  a  person  employed  by  them, 
to  oon^xiee  the  same,  od  the  terms  Uiat  the  copyn|^ 
therein  shonld  b^ngto  the  Pbdatiflb,  and  should  be  paid 
far  by  ^em  (whiekwas  an  advanee  towards  a  good  title); 
and,  afterwards,  that  the  Plainti&  were  ihea  entitled 
to  the  exdusiTO  property  and  copyright  in  the  artiele ; 
which,  r^ard  being  lud  to  the  first  ayerment,  iinplied 
that  the  Plaintitti  had  paid,  theconqposer,  for  thearticle» 


Motion  refused  withont  ceeta^ 


1851 
May  7th. 


THE  ATTORNEY^ENERAL  v.  HARDY. 


jj^  J  In  this  suit,  which  was  instituted  by  an  information  and 

chapel,  bill,  a  motion  was  made  that  the  Defendants  William 

Mortgagor  and  Bardy  Cozens  Hardy ^  David  Curteis^    Thomas  John- 

^TnuUes!  ^^^  John  Farthing^  Robert  Burcham^  John  Randall^ 

George  Turner^  Jeremiah  Earl^  James  Searles,  William 

of(^rU^Wes-  Bircham  the  younger,  Joseph  Colman^  and    William 

leyan  Methodist  Hill  Ramm  might  be  restrained  from  further  preventing 

chapels,  con-       ^^j  interruptinir  the  use  and  enjoyment  of  the  chapel 
tamed  powers  of  r     &  *  j  -t- 

raising  money,    and  premises  at  Holtj  in  the  county  of  Norfolk^  comprised 

by  mortgage,       in  the  indenture  of  the  1st  of  July  1814  in  the  mform- 
o?the  tnists.       ation  and  bill  mentioned,  for  the  purpose  of  preachmg 

Held  that 

any  of  the  trustees  of  the  chapels  might  be  mortgagees  under  this 
power,  and  that,  if  they  were  such  mortgagees,  they  might  exercise 
all  the  rights  of  mortgagees,  although  in  opposition  to  the  trusts. 
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aed  expounding  Gt>dV  holy  word,  and  p«sfenniag  aojr      ^    1851. 
64her  act  of  rdigioisi  worship  themn,  by  tiie  Plaintift 
William  Worker  and  Robert  Charge  Bancrofi^  dnring 
the  continuaDce  of  their  appointment  by  the  Ckmfevence 
of  the  peoj^  called  Methodists,  or,  after  the  tarmmation 
of  sBcfa  appointment,  by  other  the  persona  who  might  be, 
thereafter,  duly  appointed  by  the  aaid  Conferenee  for  the 
Ulw  purpoees,  or  by  any  other  persona  daly  anthorixed  with 
theoonaeiftt  of  the  Plaintiff  William  Worker ^  as  the  super- 
intendent preacher  of  the  Holt  cinnat  in  the  informatiim 
and  bill  mentioned,  or  by  the  superintendent  preacher  for 
the  time  being  of  the  circuit  within  which  the  said  chapel 
and  premises  were  or  might  be  situate :  and  that  the  said 
Defendants  William  Hardy  CozeHs  Hardy ^  David  Cur- 
le»»  T/iomtii  Jokneon,  John  Farthing^  Robert  Burckam, 
John  RandaUj  Oeorge  Turnery  Jeremiah  JSarl,  J(xmu 
8eaHe$,  WilUam  Bircham  the  yoangcr,  Joeepk  Coimaim, 
and  William  HiU  Ramm  might  be  restannned  from  per- 
mitting or  allowing  any  peraon  or  pefsons  whomsoever  to 
have  the  use  and  enjoyment  of  the  said  chapel  and  pre- 
mises, on  any  occasion,  for  the  purpose  of  preaching  and 
ezpoundii^  Grod's  holy  word  or  performing  any  act  of  re- 
ligions worship  therein,  other  than  and  except  the  said 
Plaintifls  or  other  the  persons  for  the  time  being  appointed 
as  aforesaid  by  the  Conference,  or  such  other  persona  as 
might  have  been  duly  authorized  by  the  Plaintiff,  William 
Worker,  or  by  other  the  superintendent  preacher  for  the 
time  being  of  the]  circuit  within  which  the  said  chapel 
and  premises  might  be  situate  :  and  that  the  said  De* 
fendants  William  Hardy  Cozens  Hardy y  David  Curteis^ 
Thomas  Johnson,  John    Farthing,   Robert  Burcham, 
John  Randall,   George  Turner,  Jeremiah  Earl,  Jamee 
Searles,  William  Bircham  the  younger,  Joseph  Colnum, 
and  William  Hill  Ramm  might  be  restrained  from  exe- 
cuting or  procuring  to  be  executed  any  agreement  or  eon- 
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1851.  veyance  or  other  deed,  and  from  paying  or  receiving  any 

Att  -Gen  money  for  the  purpose  of  carrying  into  execution  the  sale 

V.  or  pretended  sale  in  the  information  and  bill  mentioned 

Hardy.  ^  j^^^^  j^^^jj  ^lade,  by  auction,  on  the  14th  day  of  June 

1850,  of  the  trust  premises  comprised  in  the  indenture 
of  the  1st  day  of  July  1814,  and  that  the  Defendants 
David  Curteis  and  Thomas  Johnson^  and  also  the  said 
Defendants  William  Hardy  Cozens  Hardy^  John  Far- 
thing, Robert  Burcham^  John  Randall,  George  Turner^ 
Jeremiah  Earl,  James  Searles  ,  William  JBircham  the 
younger,  Joseph  Colman,  and  William  Hill  Ramm  might 
be  restrained  from  further  or  otherwise  acting  or  assum- 
ing to  act  in  the  trusts  of  the  same  indenture  ;  and  that 
the  Defendants  William  Hardy  Cozens  Hardy,  David 
Curteis  J  T/wmas  Johnson,  John  Farthing,  Robert  Bur- 
cham,  John  Randall,  George  Turner,  Jeremiah  Earl, 
James  Searles,  William  Bircham  the  younger,  Joseph 
Colman,  and  William  Hill  Ramm  might  be  restrained 
from  further  or  otherwise  acting  or  assuming  to  act 
under  the  trusts  of  the  indenture  of  the  28th  day  of  Oc- 
tober 1837  in  the  information  and  bill  mentioned :  and 
that  the  Defendant  Josiah  Hill,  might  be  restrained  from 
continuing  or  proceeding  with  his  action  of  ejectment  in 
the  information  and  bill  mentioned ;  and  from  otherwise 
proceeding  to  recover  the  possession  of  the  said  several 
trust  premises  in  the  information  and  bill  mentioned,  or 
any  part  thereof. 

Sir  W.  Page  Wood,  S.-G.,  Mr.  Bethell,  Mr.  Rolt,  and 
Mr.  Little,  supported  the  motion. 

Mr.  Stuart  and  Mr.  Craig  opposed  it  for  all  the  De- 
fendants named  in  the  notice,  except  Josiah  Hill ;  and 

Mr.  Malins  and  Mr.  Berkeley  opposed  it  for  Josiah 
Hill. 


CASES  IN    CHANCERY.  341 

The  Vice-Chancellor  delivered  the  following  judg-  1851. 

ment,  in  which  the  facts  of  the  case  and  the  arguments  j^,^  -Gen 

are  stated : —  r. 


Hardy. 


This  was  an  information  at  the  relation  of  the  Rev. 
William  Worker  and  the  Rev.  George  JBadcock,  and  a 
bill  by  these  same  relators,  as  Plain tifi&  on  behalf  of  them- 
selves and  all  other  persons  entitled  under  the  trusts  of 
two  several  deeds  of  the  1st  of  July  1814  and  the  28th 
of  October  1837,  mentioned  in  the  pleadings.  The  De- 
fendants are  the  surviving  trustees  of  both  those  deeds, 
together  with  certain  other  persons  whose  interests  in  the 
matters  in  question  I  need  not  now  advert  to.  The  object 
of  the  suit  is  to  establish  both  the  above-mentioned  deeds, 
and  to  restrain  the  Defendants  from  doing  certain  things 
alleged  to  be  in  violation  of  the  trusts  thereby  reposed 
in  them. 

The  material  facts  necessary  for  a  due  understanding 
of  the  case  made  by  the  information  and  bill,  are  as  fol- 
lows.— By  a  deed  of  the  1st  of  July  1814,  a  certain  cha- 
pel, then  lately  erected  at  Holt  in  the  county  of  Norfolk, 
was  conveyed  to  a  large  body  of  trustees,  in  fee,  upon 
trust  to  raise,  by  mortgage  of  the  premises,  all  such  sums 
as  had  then  been  expended  in  purchasing  and  erecting 
the  chapel,  and  all  such  further  sums  as  should  be  neces- 
sary for  keeping  the  premises  in  repair;  and,  subject  there- 
to, upon  trust  to  permit  the  chapel  to  be  used,  exclusively, 
by  Methodist  preachers  duly  appointed  by  the  Methodist 
Conference,  holden  annually  according  to  the  provisions  of 
a  deed-poll  of  the  28th  February  1784,  under  the  hand 
and  seal  of  John  Wesley y  and  duly  enrolled  in  this  Court, 
being  the  deed  organizing  the  body  of  persons  commonly 
known  by  the  appellation  of  Wesleyan  Methodists.  The 
deed  of  1814  contains  a  proviso  that  if,  at  any  time,  the 
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I&fi^I.  vu^or  ptti  flf  Ihe  tniflbeM,  liioitld  he  of  opinian  tint  a 


ATX.<«GhBN.      '^^'S^  o^  more  convfioieat  ehapel  should  be  neeeanaiy^ 
9.  then  they  should  sell  the  chapel  thereby  conveyed,  to  aagr 

person  willing  to  purchase  the  same.  These  are  all  the 
tmats  which,  for  the  preseat  porpoee,  it  k  necessary  to 
fitate.  The  {rnds^ipplied  tor  ihe  purchase  of  the  growid 
and  the  erecticm  of  the  ehafiel,  appear  to  have  been  ad- 
TVADoed,  chiefly,  by  one  of  the  truatees,  William  Hardy ; 
hut  no  security  wae  taken  by  him,  for  his  advances,  till  the 
year  1821.  By  an  indenture  of  mortgage  dated  the  7th 
November  in  that  year,  and  reciting  that  WiUiam  Hardy 
had  advanoed  large  aums  ia  and  towsurds  the  erection  and 
oompletion  of  the  dbapel,  amounting  to  700/.,  and  that 
anch  adYaaoea  had  been  made  on  an  agneement  that  the 
repaymeatiheneof  riiould  be  aecuredas  tfaerainafter  men- 
tioned, the  then  eurviving  trustees  demised  the  ehapd 
to  Jeremiah  Cozens,  a  trustee  for  William  Hardy^  for  a 
term  of  1000 years,  in  order  to  secure  to  him  the  repayment 
of  the  700/.  and  intereat.  On  the  12th  of  November  1833, 
Hardy  cjgned  a  memorandum  on  the  back  of  the  mort- 
gage, wheneby  he  admitted  the  receipt  of  350/.  part  of 
the  700/. ;  80  that  the  principal  sum  then  remainiag  due, 
was  reduced  to  350/.  It  was  stated,  at  the  bar,  that 
this  sum  of  350/.  so  acknowledged  to  have  been  received, 
was  not,  in  fad;,  received  by  WiUiam  Hardy  ^  though,  for 
the  benefit  of  the  ehapel,  he  agreed  to  admit  saeh  to 
have  been  tiie  case.  I  do  not  think  this  material.  From 
the  date  of  that  memorandum,  it  must  be  taken  that  the 
debt  was  reduced  to  350/.  It  seems  that  the  numbers  of 
Methodists  at  Holt  increased,  materially,  betwem  the 
years  1814and  1837 ;  and  it  became  necessary  or  expe- 
dient, for  their  aeoommodatiQii,  to  erect  a  larger  aad  more 
commodious  ehapel ;  and,  accordingly,  by  an  indenture 
idbted  the  96A  of  October  1837,  a  piece  of  ground,  with 
aehapel  then  in  the  course  of  being  erected  thereon,  was 
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rejad  4o  a  number  «f  tiiiiftaiB,  who  Agreed  to  sku^  1651. 

aeieed  Afsreofvptm  tmsts  comeBpoadii^  with  those  eon- 
tHiiedmadeedoftheSrd  of  July  1832;    betngftdeed 
wheiebjr  a  ch^el  at  SkircoaU^  in  the  parieh  of  HaKfiix 
in  the  county  of  Yorky  was  eenveyed  to  trustees  upon 
tmst  for  the  benefit  of  the  society  of  Methodists  at  that 
place,  and  which  deed,  having  been  settled  with  great 
isare,  has,  ever  since,  been  treated  as  the  model  on 
which  all  subsequent  deeds  have  been  framed ;  and  the 
flsme  is  now  commonly  known  and  referred  to  as,  ^^  the 
w»d€l  deed.**    The  only  trusts  of  the  model  deed  so  in- 
corporated with  the  deed  of  October  1837,  to  which  it  is 
necessary  to  refer,  arc  the  trusts  for  permitting  the  use 
of  the  diapel  by  the  preachers  named  by  the  Confer- 
ence, and  the  trusts  for  mortgaging.    Those  clauses  are 
as  follows :    '^  And  upon  further  trust,  from  time  to  time 
and  at  all  times  after  the  erection  thereof,  to  permit  and 
suffer  the  said  chapel  or  place  of  religious  worship,  with 
the  appurtenances,  to  be  used,  occupied  and  enjoyed  as 
and  for  a  place  of  rriigious  worship,  by  a  congregation  of 
Protestants  of  the  said  people  caUed  Methodists,  in  the 
connection  established  by  the  said  late  John  Wesley  as 
aforesaid,  and  for  public  and  other  meetings  and  services 
held  acoording  to  the  general  rules  and  usage  of  the 
said  people  called  MeUiodists ;  and  do  and  shall,  from 
time  io  time  and  at  all  times  hereafter,  permit  and 
suffer  such  person  and  persons  as  are  hereinafter  men- 
tioBod  or  designated,  and  such  person  and  persons  only, 
to  preach  and  expound  God's  holy  word,  and  to  perform 
the  usual  acts  of  religious  worship  therein ;  that  is  to 
say,  such  person  and  persons  as  diall  be  from  time  to  time 
ai^iroved,  and,  for  that  purpose,  duly  iq>pointed  by  the 
aaid  ConCvence  of  the  said  people  called  Methodists, 
fiom  time  to  time  held  under  the  orders  sad  regulations 
of  the  said  in  part  leeitod  deed  poU;  and  also  such 
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1851.  other  person  and  persons  as  shall  be,  thereunto,  from 

Att.-Gen.      ^^™^  ^^  ^^^^  ^^'y  pennitted  or  appointed  (according  to 
V.  the  general  rules  and  usage  of  the  said  people  called 

Methodists)  by  the  superintendent  preacher  for  the  time 
being  of  the  circuit  in  which  the  said  chapel  or  place  of 
religious  worship  shall;  for  the  time  being,  be  situated ; 
and  also  such  other  person  and  persons  as  shall  be, 
thereunto,  from  time  to  time  duly  appointed,  by  any 
authority  lawfully  constituted  by  the  said  Conference  or 
under  or  by  virtue  of  these  presents,  to  fill  up  any 
vacancy  or  vacancies,  at  any  time  occasioned  by  the 
death,  removal,  or  suspension  of  a  preacher  or  preachers 
in  or  during  any  interval  between  the  sittings  of  the  said 
Conference,  but  only  until  the  then  next  Conference,  and, 
in  no  case,  any  other  person  or  persons  whomsoever." 

"  And  it  is  hereby  declared  that,  from  time  to  time 

and  at  all  times  hereafter,  it  shall  and  may  be  lawful  to 
and  for  the  trustees  for  the  time  being  of  these  presents 
or  the  major  part  of  them,  to  mortgage  and,  for  that 
purpose,  to  appoint,  convey  and  assure,  in  fee  or  for 
any  term  or  terms  of  years,  the  said  piece  of  ground, 
chapel  or  place  of  religious  worship,  hereditaments  and 
premises  or  any  part  or  parts  thereof  respectively,  to 
any  person  or  persons  whomsoever,  for  securing  such 
sum  or  sums  of  money  as  may  be  requisite  or  neces- 
sary in  or  for  the  due  execution  and  accomplishment  of 
the  trusts  and  purposes  of  these  presents  or  any  of 
them,  according  to  the  true  intent  and  meaning  thereof. 
Nevertheless  it  is  hereby  declared  that  no  mortgage  or 
mortgages,  nor  any  disposition  whatsoever  by  way  of 
mortgage,  shall,  at  any  time  hereafter,  be  made  of  the 
said  trust  premises  or  of  any  part  or  parts  thereof,  under 
or  by  virtue  of  these  presents,  unless  such  mortgage  or 
mortgages  shall,  in  the  aggregate,  amount  to  and  cover 
the  whole  debt  or  the  aggregate  amount  of  the  whole  of 
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the  debts,  which,  at  the  time  of  the  execution  of  such  1851. 

mortgage  or  mortgages,  shall  be  due  and  owiug,  either      Att  -Gen 
legally  or  equitably,  in  respect  or  on  account  of  or  in  r. 

relation  to  the  said  trust  premises  or  some  part  or  parts  Hardy. 
thereof  respectively,  or  from  the  said  trustees  for  the 
time  being  or  any  of  them,  for,  or  on  account  or  in 
respect  of  the  said  trust  premises  or  some  part  or  parts 
thereof  respectively,  excepting  only  such  debt  and  debts 
as  tlien  may  be  accruing  due  for  or  on  account  of  the 
ordinary  current  expenses  of  the  said  chapel  or  place  of 
religious  worship  and  premises :  But  it  is  hereby  de- 
clared that  it  shall  not  be  incumbent  upon  any  mort- 
gagee or  mortgagees,  or  upon  any  intended  mortgagee 
or  mortgagees  of  the  said  trust  premises  or  any  part  or 
parts  thereof,  to  inquire  into  the  necessity,  expediency 
or  propriety  of  any  mortgage  or  mortgages  which  shall 
be  made  or  be  proposed  to  be  made  under  or  by  virtue 
of  these  presents,  or  whether  the  same  is  or  are  made  or 
intended  to  be  made  for  the  whole  amount  of  the  debt, 
or  of  the  aggregate  amoimt  of  the  debts  which  shall  be 
80  due  and  owing  as  aforesaid  :  Nor  shall  anything  in 
these  presents  contained,  or  which  may  be  contained  in 
any  such  mortgage  or  mortgages,  extend  or  be  con- 
strued to  extend,  unless  where  the  contrary  shall,  with 
the  full  knowledge  and  consent  of  the  said  trustees  for 
the  time  being  or  the  major  part  of  them,  be  therein 
actually  expressed,  to  hinder,  prevent  or  make  unlawful 
the  taking  down,  removing,  enlarging  or  altering  the 
said  buildings  and  premises,  or  any  of  them  respectively, 
as  is  in  these  presents  before  mentioned  and  provided 
for  in  that  behalf,  nor,  in  any  manner,  to  hinder,  pre- 
vent or  interfere  with  the  due  execution  of  the  trusts  or 
purposes  of  these  presents  or  any  of  them,  so  long  as 
such  mortgagee  or  mortgagees,  his,  her  and  their  heirs, 
executors,  administrators  and  assigns,  shall  not  be  in 
Vol.  I.     N.  S,  e  b 
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1851.  the  actual  posBesBion,  as  such  mortgagee  or  mortgagees. 


^ 1 


Att  -Gen.       ^^  ^^^  hereditaments  comprised  or  to  be  comprised  in 
V,  such  mortgage  or  mortgages ;  anything  in  these  presenta 

Hardy.  contained  to  the  c<Hitrary,  in  anywise  notwithstanding.^ 
They  do  not,  in  truth,  materially  vary  from  the  trusts 
created,  as  to  the  old  chapel,  by  the  deed  of  the  1st 
July  1814.  William  Hardy  was  not  one  of  the  trustees 
of  this  new  chapel,  but  the  funds  for  its  erection  seem  to 
have  been,  in  great  measure,  supplied  by  him ;  and,  by 
an  indenture  of  the  26th  day  of  May  1838,  the  trustees 
of  the  new  chapel  demised  it  to  Joseph  Colman^  as  a 
trustee  for  William  Hardy^  in  order  to  secure  him  a 
sum  of  500/.  therein  stated  to  have  been  then  advanced, 
by  him,  for  erecting  the  chapel.  In  point  of  fact,  it 
appears,  from  the  affidavits,  that  he  really  advanced 
considerably  more  than  this  amount,  but  he  agreed  to 
treat  the  advance  as  a  sum  of  500/.  only.  This  mort- 
gage was  made  in  strict  conformity  to  the  trusts  of  the 
model  deed ;  and  so,  clearly,  gave,  to  William  Hardy ^ 
or  rather  to  Colman  as  his  trustee,  a  valid  mortgage 
title  to  the  extent  of  500/.  It  should  be  stated  that 
this  sum  of  500/.,  was  made  up,  in  part,  by  a  transfer  of 
150/.  from  the  debt  due  on  the  mortgage  of  the  old 
chapel.  A  large  part  of  the  fittings  and  fixtures  of  the 
old  chapel,  estimated  to  be  of  the  value  of  150/.,  were 
removed  to  the  new  chapel,  whereby  the  value  of  the 
former  was  lessened  by  that  sum ;  and  it  was,  therefore, 
agreed,  by  all  parties,  that  this  should  be  treated  as  a 
payment,  to  William  Hardy ^  of  150/.  on  account  of  his 
mortgage  on  the  old  chapel,  and  an  advance  by  him  to 
the  trustees  of  the  new  chapel.  The  whole  sum  thus 
advanced  by  William  Hardy  to  the  trustees  of  the  new 
chapel  (including  the  150/.)  was  agreed  to  be  taken  as 
500/.,  and  was  secured  by  the  mortgage  to  Colman. 
And,  in  further  pursuance  of  this  arrangement,  Hardy 
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on  the  5th  JamiAry  1889,  sigimd  a  seoond  memorandum  1851. 

on  the  back  of  the  mortgage  deed  of  the  old  chape), 
whereby  he  acknowledged  to  have  received  a  further 
sam  of  150Z.  in  reduction  of  the  original  mortgage  debt 
of  700/.  On  the  same  day,  Hardy  made  a  further 
advance  of  100/.,  to  the  truetees  of  the  new  chapel,  for 
which  they,  by  an  indorsement  on  the  mortgage  of 
1898,  agreed  to  exeente  to  him  a  mortgage  of  the  new 
chapel.  The  result  of  all  these  transactions,  was  that 
Jeremiah  Cozens^  the  trustee  named  in  the  mortgage  of 
the  old  chapel,  became  entitled  to  that  mortgage  as  a 
security  for  a  sum  of  200/.  due  to  Hardy ^  being  the 
balance  of  the  original  sum  of  700/.,  after  deducting 
therefrom  the  two  sums  of  350/.  and  150/ ;  and  Joseph 
Caiman^  the  trustee  named  in  the  mortgage  of  the  new 
chapel,  became  entitled  to  hold  that  mortgage  as  a 
security,  to  Hardy^  for  the  two  sums  of  500/.  and  100/., 
making  together  600/.  In  this  state  of  things  William 
Hardy  died  on  the  22nd  of  June  184>2,  having,  by  his 
will,  appointed  his  nephew  the  Defendant  WiUiam 
Hardy  Cozens  Hardy^  and  Jeremiah  Cozens  who  was 
the  trustee  of  the  mortgage  of  the  old  chapel,  his  execu- 
tors. They  both  proved  his  wiD,  and,  on  the  29th 
January  1849,  Jeremiah  Cozens  died,  having,  by  his 
vdU,  made  the  Defendant  William  Hardy  Cozens  Hardy 
his  executor.  Hardy  proved  his  will,  and  so  became 
entitled  to  the  mortgage  term  of  1000  years,  created 
by  the  deed  of  the  7th  November  1821,  as  well  as  the 
money  thereby  secured.  He  also  became  entitled,  as 
surviving  executor  of  William  Hardy  deceased,  to  the 
mortgage  debt  of  600/.  secured  by  the  term  of  1000 
years  in  the  new  chapel  vested  in  Joseph  Caiman, 

Such  being  the  state  of  the  title  to  the  property  in 
the  two  chapels,  it  is  important,  in  order  to  understand 

bb2 
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1851.  the  nature  of  the  comphunt  made  by  the  Information 

Att-Gen.       *"^^  ^^'  ^^*^  attention  should   be  directed    to    the 
9.  general  nature  of  the  organization  of  the  Wesleyan 

Hardy.  body,  as  it  was  finally  settled  by  the  deed  poll  of  the 
28th  February  1784  to  which  I  have  already  adverted. 
According  to  the  provisions  of  that  deed,  the  whole 
body  is  divided^  in  its  ultimate  subdivisions,  into  small 
sections  called  classes,  each  presided  over  by  a  class 
leader.  Several  classes  constitute  a  society,  and  several 
societies  are  united  into  what  is  called  a  circuit ;  and, 
lastly,  several  circuits  constitute  a  district.  The  supreme 
governing  authority  of  the  whole,  is  called  the  Confer- 
ence, which  consists  of  a  body  of  a  hundred  preachers, 
renewed,  by  self-election,  whenever  vacancies  occur. 
The  Conference  meets  every  year  in  the  month  of  July 
or  August;  and  it  then  appoints  preachers  for  the 
ensuing  year  to  preach  in  all  the  chapels  throughout  the 
kingdom.  The  Conference,  at  its  meeting  in  1850, 
appointed  the  Plaintiffs,  Worker  and  JBadcockj  to  be  the 
preachers  for  the  several  societies  in  the  Holt  circuit ; 
Worker  being  made  the  superintending  preacher  of  the 
circuit.  It  appears  that,  at  the  meeting  in  the  previous 
year,  namely  1849,  the  Conference  had  done  certain 
acts  which  gave  great  offence  to  a  considerable  portion 
of  the  Wesleyan  body,  and  caused  a  schism  amongst 
them ;  and  the  Information  and  BiU  alleges  that  the 
great  majority  of  the  trustees  of  the  new  chapel  at 
Holt,  and  both  the  surviving  trustees  of  the  old  chapel, 
have  taken  part  with  that  portion  of  the  Wesleyan  body 
which  is  dissatisfied  with  the  Conference,  and  who  are 
now  designated  by  the  title  of  the  Wesleyan  Reformers ; 
and  that,  in  order  to  advance  their  views  in  opposition 
to  those  of  the  Conference,  they  have  formed  a  scheme 
for  wresting,  from  the  preachers  appointed  by  the  Con- 
ference, both  the  old  and  the  new  chapel,  and  devoting 
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them  to  other  ministers  nominated  by  themselves.     The  1851. 

Information  alleges  that  this  scheme  so  formed^  was      Att.-Gen. 
general,  extending  not  only  to  the  two  chapels  at  Holt^  v. 

but  to  all  other  Wesleyan  chapels  where  the  congrega- 
tion was  dissatisfied  with  the  proceedings  of  the  Con- 
ference. 

I  should  have  stated  that,  since  the  erection  of  the 
new  chapel,  the  old  chapel  has  still  been  retained  for  the 
purpose  of  being  occasionally  used  for  religious  services 
on  week  days;  and  also  it  has  been  used  as  a  school 
room ;  and  a  small  income  of  about  5/.  per  annum^  has 
been  derived  by  allowing  it  to  be  used,  at  times,  by 
schools  of  other  societies  not  forming  part  of  the  Wes- 
leyan connexion.  The  two  sole  surviving  trustees  of  the 
old  chapel  (being  the  Defendants  Johnson  BndlCurteis) 
are  also  trustees  of  the  new  chapel ;  and  the  trustees  o^ 
the  latter  have  also  acted,  so  far  as  anything  was  to  be 
done,  as  trustees  of  the  former.  Indeed,  the  only  duty 
to  be  performed  as  to  the  old  chapel,  was  to  see  that  it 
was  kept  in  proper  repair,  and  was  used  only  for  the 
purposes  of  the  preachers  and  the  schools,  and  to  receive 
the  small  annual  sum  paid  for  the  occasional  use  of  it 
by  the  other  schools. 

The  Defendant,  William  Hardy  Cozens  Hardy^  has, 
for  a  long  time,  been  the  principal  acting  trustee  and 
treasurer ;  and,  in  that  character,  has  had  the  receipt 
and  expenditure  of  the  funds ;  and  he  has  taken  part, 
warmly,  with  the  seceding  body  of  the  Wesleyan  Re- 
formers. The  plan  for  carrying  into  execution  the  ob- 
ject of  ejecting  the  Conference  ministers,  is  stated  to 
have  been  suggested  by  Hardy ^  and  is  this:— Most  of 
the  Wesleyan  chapels,  like  those  at  Holty  are  subject  to 
heavy  debts,  secured,  in  general,  by  mortgages  of  the 
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1851.  chapels.     Mr,  Hardy^  in  a  letter  inserted  in  iiie  We9' 

Att.-Gen.       l^an  limes  (a  paper  friendly  to  the  party  calling  itself 
V.  the  Wesleyan  Reformers)  in  February  1850,  suggeatod 

that,  if  the  mortgagees  would  enforce  their  claims,  t^ey 
might,  in  general,  obtain  possession  of  the  diapels  by  a 
title  independent  of  that  of  the  trustees ;  and  then  they 
might  put  in  their  own  preachers,  without  reference  to 
the  authority  of  the  Conference.  In  pursuance  of  this 
scheme.  Hardy ^  in  the  month  of  May  1850,  applied  to 
CurteiSf  one  of  the  two  surviving  trustees  of  the  old 
chapel,  and  claimed  payment  of  the  200/.  remaining  due 
to  him  on  the  mortgage  of  the  7th  November  1821. 
The  money  was  not  forthcoming,  and,  on  Saturday  the 
8th  of  June  1850,  an  advertisement  appeared  in  the 
Norfolk  Nbws^  announcing  that  the  old  chapel  would  be 
■old  by  auction,  at  Hoh^  on  the  Friday  next  following, 
that  is,  Friday  the  14th.  On  that  day  it  was  accord- 
ingly put  up  for  sale  and  sold  to  the  Defendant  Turner 
for  200/.  Turner  has  since  paid  that  sum  to  the  De- 
fendant Hardy ^  in  discharge  of  the  mortgage ;  and  the 
old  diapel  has  since  been  conveyed  to  him  by  Hardy  ^  as 
m(Hrtgagee,  and  by  Curteis  and  Johneouj  as  the  two  sur- 
viving trustees  in  whom  the  legal  fee  in  the  old  chapel 
was  vested  under  the  deed  of  the  Ist  of  July  1814.  AH 
the  parties  to  this  transaction,  that  is,  Hardy ^  Curteis^ 
Johnson  and  Turner,  are  trustees  of  the  new  chapel,  and 
are  Defendants  to  this  suit ;  and  they  all  take  part  with 
the  Wesleyan  Reformers.  Since  the  conveyance  of  the 
old  chapel  to  Tttmer,  it  has  been  used,  with  the  sanction 
of  Hardy  and  the  majority  of  his  co-trustees,  for  the 
purposes  of  the  rival  minkters  preaching  in  opposition  to 
and  in  defiance  of  the  Conference,  and  in  a  mode  wholly 
at  variance  with  the  trusts  of  the  deed  of  the  1st  of  July 
1814. 
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With  respect  to  the  new  dutpd,  the  facts  alleged  in  1851. 

the  Information,  are  that,  in  the  month  of  September      Att.-6xn. 
last,  the  Defendant,  Hardy^  demanded  payment  of  the  v. 

money,  600/.  secured  to  him  by  the  mortgage  term  Hardy. 
vested  in  Colman;  and,  default  having  been  made  in 
pajrment,  he,  afterwards,  procured  the  Defendant,  Hill, 
to  pay  off  the  mortgage  and  to  take  a  transfer  of  it  to 
himself :  and  JSiU,  in  the  beginning  of  the  present  year, 
brought  an  action  of  ejectment  to  recover  possession  of 
the  new  chapel. 

In  this  state  of  circumstances,  the  present  Information 
and  Bill  was  filed  on  the  18th  February  in  the  present 
year ;  and  the  object  of  the  prayer  is  that  the  right  of 
the  Plaintifis,  Wof^ker  and  Bcuicochy  to  the  use  of  the 
two  chapels,  may  be  established ;  and,  for  this  purpose, 
it  prays,  amongst  other  things,  &c.  &c.  (a).  A  motion 
was  made,  before  me,  in  the  language  of  this  part  of  the 
prayer,  and  was  fully  argued  at  the  beginning  of  the  pre- 
sent term.  I  have  since  fully  considered  the  subject, 
and  am  now  prepared  to  give  my  judgment. 

With  respect  to  the  old  chapel,  the  argument  on  be- 
half of  the  Relators,  was  that  Turner^  the  purchaser, 
bought  with  full  notice  of  the  title  of  the  vendors  and  of 
the  trusts  on  which  the  property  was  held  by  them ; 
that  the  deed  of  the  Ist  of  July  1814,  did  not,  under  the 
circumstances,  authorize  a  sale  at  all ;  for,  though  the 
trustees  of  that  deed  had  power  to  sell  for  the  purpose 
of  raising  money  to  enable  them  to  purchase  a  larger 
chapel,  yet  that,  when  such  larger  chapel  had  been 
already  obtained  from  other  resources,  the  trustees  had 
no  longer  the  pcwer,  after  the  lapse  of  many  years,  to 

(a)  See  notice  cif  motion,  tmU»  pages  339,  339  and  340. 
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1851.  sell,  when  the  object  for  which  the  sale  had  been  autho- 

Att.-Gen        rized,  had,  already,  been  accomplished  by  other  means. 
V.  It  was  further  argued  that,  even  if  there  was  a  power  to 

^^^*        sell,  yet  the  sale  to  Turner  could  not  be  sustained,  the 
same  having  been  made  on  an  unreasonably  short  notice, 
and  under  circumstances  which  showed  that  it  was  not 
made  bond  fide,  for  the  purpose  of  obtaining  the  best 
price  in  the  market.     I  do  not,  in  the  view  in  which  I 
take  of  this  case,  feel  myself  called  on  to  express  any 
opinion  as  to  the  validity  of  this  sale ;  because,  whether 
it  was  or  was  not  valid,  certainly  the  transaction  gave,  to 
Turner i  all  the  title  which  had  previously  been  vested  in 
Hardy  as  mortgagee.     At  the  time  of  the  sale,  he  had, 
in  himself,  the  legal  title  to  a  term  of  1000  years  in  the 
old  chapel,  by  way  of  security  for  the  sum  of  200/.    Tur- 
ner^  on  the  sale,  paid  that  sum  to  him ;  and  he  concurred 
in  the  conveyance  to  Thtrner ;  so  that,  whatever  rights 
were  possessed  by  Hardy  prior  to  the  sale,  were,  effect- 
ually, transferred  to  Thirner  ;  and  I  am  of  opinion  that 
Hardy,  as  mortgagee,  had  a  right  to  assert  a  title  ad- 
verse to  the  trust ;  and  that  he  or  any  one  claiming  under 
him  by  virtue  of  that  title,  had  the  right  to  use  the 
chapel  for  any  purpose  he  might  think  fit,  without  being 
at  all  bound  by  the  trusts  of  the  deed  of  1814.     The 
Defendant,  Hardy^  it  must  be  observed,  is  not  nor  ever 
was  a  trustee  of  the  old  chapel.     But  it  was  contended 
that  the  trustees  of  the  new  chapel  so  mixed  themselves 
up  with  the  trusts  of  the  old  chapel,  as  to  have  taken 
on  themselves  the  character  of  trustees  of  both.     Sup- 
posing this  to  be  so,  still  the  trusts  affect  the  equity  of 
redemption  only.     For,  when  the  deed  of  the  1st  of  July 
1814  creating  the  trusts,  gave  power  to  raise  money  by 
mortgage,  it,  of  necessity,  gave  power  to  create  a  title 
paramount  to  that  of  the  trustees ;  and,  as  incident  to 
that  title,  the  right  to  use  the  chapel  in  any  way,  whether 
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in  conformity  or  in  opposition  to  the  trusts  of  the  deed.  1851. 

The  power  of  mortgaging  was,  in  fact,  exercised  by  de-       ^.j^  -Gen 
mising,  for  a  term  of  years,  to  a  trustee  for  William  v. 

Hardy  deceased,  by  whom  the  chief  part  of  the  funds  for  Hardy, 
establishing  the  first  chapel,  were  provided:  and  his 
title  to  the  money  as  well  as  the  legal  title  to  the  land, 
became,  afterwards,  vested  in  the  Defendant,  Hardy. 
It  was  contended  that,  whatever  might  have  been  the 
case  of  a  mortgagee  who  was  a  stranger  to  the  trusts, 
yet  that  William  Hardy  deceased,  who  was  the  most 
active  trustee  of  the  old  chapel,  could  not,  in  the  charac- 
ter of  mortgagee,  act  in  a  manner  not  conformable  to  his 
duty  as  trustee.  I  do  not  feel  the  force  of  this  argu- 
ment. It  was  necessary  to  raise  money,  by  mortgage, 
for  the  purposes  of  thetiiist;  and,  that  the  money  should 
be  advanced  by  one  of  the  trustees,  was  natural  and 
quite  proper.  It  may  be  that,  in  taking  the  account  of 
what  is  due  to  him  on  his  security,  the  parties  interested 
in  the  trust  of  the  deed,  may  not  be  bound  by  the  state- 
ment of  the  sum  said  to  be  advanced.  In  taking  the  ac- 
count, there  may  be  various  equities  arising  out  of  the 
character  of  Hardy  as  trustee,  or  as  representing  Wil- 
liam Hardy  deceased,  the  original  mortgagee,  which 
would  not  attach  on  a  mere  stranger.  But  this  goes 
only  to  the  question  of  the  amount  due,  and  not  to  the 
right  of  insisting  on  the  character  of  mortgagee.  In 
truth,  it  is  not  suggested  that  the  whole  200/.  is  not  due; 
and,  on  the  contrary,  it  seems  probable  that,  but  for 
the  voluntary  abandonment,  by  William  Hardy^  of  a 
great  part  of  his  demand,  a  much  larger  sum  would  be 
due  to  those  who  are  now  clothed  with  his  rights.  But, 
be  that  as  it  may,  the  Defendant  Hardy ^  as  representing 
William  Hardy  deceased,  had  a  right  to  insist  on  his 
title  as  mortgagee  until  the  full  amount  due  to  him,  whe- 
ther it  were  more  or  less  than  200/.,  was  duly  paid;  and, 


Hardy. 
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1851.  that  right  having  been  transferred  to  Turjier^  the  Rela- 

Att.*Gbn.       ^^  ^"^  Plaintiffs,  as  claiming  title  under  the  trusts  of 
V.  the  equity  of  redemption,  cannot  obtain  any  relief  ex- 

cept on  the  ordinary  terms  of  redeeming  the  mortgage. 

It  is  proper  that  I  should  advert  to  a  case  referred  to, 
but  not  much  relied  on  by  the  SoUcitor- General;  namely. 
The  Attorney- Qtneral  v.  Monro,  reported  in  9th  Jurist, 
461.     That  was  an  Information  seeking  to  restrain  the 
trustees  of  a  Scotch  Presbyterian  meeting-bouse  at  Man- 
Chester^  from  permitting  it  to  be  used  for  any  purposes 
not  warranted  by  the  trusts  of  their  deed  of  settlement. 
A  motion  was  made  to  restrain  them  accordingly.     The 
trustees  resisted  the  motion  on  the  ground,  among  other 
things,  of  certain  adverse  titles  existing  in  third  parties 
and  transferred  to  the  Defendants,  the  trustees,  or  some 
of  them ;  and,  under  this  alleged  title  paramount,  they 
sought  to  act  in  a  manner  not  warranted  by  the  trust. 
Vtce-Chancellar  Knight  Brtice  would  not  listen  to  this 
defence ;  but  the  ground  on  which  he  went,  was  that 
the  parties  entitled,  if  they  were  entitled  to  an  adverse 
interest,  had  so  conducted  themselves  as  to  lead  those, 
who  were  expending  money  in  building  the  chapel,  to 
suppose  that  no  such  adverse  title  existed,  or  would  ever 
be  enforced  against  the  trustees.     Every  one  must-,  at 
once,  assent  to  the  justice  of  that  decision,  and  the 
soundness  of  the  principle  on  which  it  rested.     But  the 
facts  before  me,  are  such  as  to  make  the  pninciple  on 
which  that  case  proceeded,  wholly  inapplicable.     So  far 
from  there  having  been  any  conduct,  here,  on  the  part 
of  the  mortgagee,  leading  to  the  inference  that  he  did 
not  mean  to  insist  on  the  mortgage,  it  is  part  of  the  case 
made  by  the  Plaintifib,  that  interest  was  regularly  paid, 
every  half-year,  up  to  the  time  of  the  conveyance  to 
Turner. 
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No  other  authority  was  cited  on  this  part  of  the  case ;  1851. 

and  the  conclusion  at  which  I  have  arrived,  is  that  the      ^.^  -Gen 
Defendant,  Hardy^  had  a  right  to  set  up  his  title  as  r. 

vested  in  Turner  ;  and  so  that  I  have  no  right  to  give 
any  relief  against  him  except  on  a  bill  to  redeem  and 
offering  to  pay  what  is  due.  Whether,  on  such  a  bill, 
the  Plaintii&  would  be  entitled  to  relief,  must  depend  on 
the  question  whether  the  sale  was  a  valid  sale  according 
to  the  trusts  of  the  deed  of  the  1st  of  July  1814.  If  the 
sale  was  valid,  then,  under  no  circumstances,  can  the 
Plaintifb  have  the  relief  they  are  seeking.  If  it  was  in- 
valid, then  they  may  get  relief  on  a  bill  offering  to  re- 
deem ;  but  not  otherwise.  In  this  suit,  there  is  no  such 
offer ;  and  so  it  is  not  important  to  inquire  whether  the 
sale  was  or  was  not  valid. 

This  disposes  of  the  relief  sought  by  the  motion,  so  far 
as  regards  the  old  chapel.  The  same  principles,  pre- 
cisely, must  govern  my  decision  as  to  the  new  chapel. 
The  Defendant,  Hardy ^  had  a  right  to  assign  over  his 
mortgage  to  HilL  There  was  something  like  an  attempt 
to  mislead  the  Plaintiffii,  in  the  representations  made  to 
them,  at  the  latter  part  of  the  last  year,  relative  to  the 
transfer  to  Hill;  at  all  events,  something  like  mystery 
in  a  transaction  where  nothing  ought  to  have  been  con- 
cealed or  misrepresented.  In  fact,  however,  the  mort- 
gage was,  eventually,  transferred  to  Hill :  and,  on  the 
grounds  which  I  have  already  explained  as  the  founda- 
tion of  my  judgment  relative  to  the  old  chapel,  I  think 
that  HUl  had  a  perfect  right  to  assert  his  title  as  mort- 
gagee, and  to  bring  an  ejectment  to  obtain  possession. 
I  do  not  shrink  from  going  the  full  length  of  saying  that 
I  think  Hardy  himself  and  his  trustee,  might  have  done 
so,  and,  therefore,  of  course.  Hill  may  do  the  same. 
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1851.  In  order  to  stop  execution  on  the  ejectment,  I  under- 

Att  -Gen        s*^^"^^  that  the  600/.  was  brought  into  Court,  on  an  ar- 
V.  rangement  that  it  should  be  dealt  with  as  I  might  think 

Hardy.  right,  and  as  if  Hill  had  regularly  moved  to  have  the 
money  paid  out  to  him.  If  there  had  been  no  such  ar- 
rangement, I  could  have  done  nothing  but  refuse  any  in- 
junction restraining  Hill  from  taking  possession :  and, 
therefore,  all  I  can  now  do,  is  to  order  that  possession 
be  given  to  him,  unless  the  Plaintiffs  agree  that  the  600/. 
shall  be  paid  out  to  him.  If  this  is  done,  Hill  may  be 
dismissed  from  the  Cause  ;  and,  of  course,  in  taking  the 
account  against  Hardy^  he  will  be  chargeable  with  all 
the  sums  come  to  his  hands  as  trustee,  and  which  he 
ought  to  have  applied  towards  liquidation  of  the  mort- 
gage. If  the  Plaintiffs  prefer  it,  they  may  still  retain 
Hill  as  a  Defendant,  and  then  he,  as  well  as  Hardy ^ 
will  be  responsible  for  any  portion  of  the  600/.,  which,  on 
taking  the  whole  of  the  accounts.  Hardy  could  not  have 
claimed  against  those  by  whom  he  may  be  redeemed. 

The  only  other  relief  asked  by  the  motion,  is  that  the 
Defendant,  Hardy ^  and  the  other  Defendants,  the  trus- 
tees of  the  new  chapel  who  acted  in  concert  with  him, 
may  be  restrained  from  further  acting  as  trustees  in  car- 
rying into  execution  the  trusts  of  the  deed  of  October  1837. 
This  is  asked,  as  to  the  Defendants  Hardy  and  Colman 
on  the  ground  that  they  have  been  duly  expelled  from 
the  society  of  Methodists,  and  so  that,  either  by  the  ex- 
press stipulation  of  the  model  deed,  or,  if  those  provisions 
are  inapplicable,  then  on  general  principles  of  expediency, 
they  are  incapacitated  from  any  longer  executing  trusts 
for  the  benefit  of  a  religious  community  with  which  they 
have  no  connexion,  and  so  may  fairly  be  supposed  to  have  no 
sympathy.  And,  further,  as  to  all  these  Defendants,  it  was 
argued  that  their  conduct  in  encouraging  and  assisting  the 
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scheme  for  putting  the  chapel  into  thehands  of  mortgagees,  1 85 1 . 

and  so  defeating  the  objects  of  the  deed  of  which  they       Att.-Gen. 
were  trustees,  is,  of  itself,  sufficient  to  show  their  unfit-  v. 

ness  for  the  discharge  of  duties  which  it  has  thus  been  Hardy. 
their  object  to  thwart ;  and,  in  fact,  that  they  must  be 
considered  as  having  voluntarily  withdrawn  from  the  so- 
ciety. With  respect  to  the  argument  derived  from  the 
expulsion  of  Hardy  and  Caiman^  I  think  it  is  a  sufficient 
answer  to  say  that  they  dispute  the  validity  of  the  acts 
by  which  they  were  expelled ;  and,  on  looking  at  the 
rules  of  the  society,  I  confess  it  seems  to  me  doubtful,  at 
least,  whether  they  are  not  right.  At  all  events,  neither 
on  this  ground  nor  on  the  more  general  ground  of  unfit- 
ness applicable  to  all  the  trustees  who  take  part  with 
Hardy^  is  there  any  such  urgency  as  to  warrant  me  in 
interposing,  by  a  summary  remedy,  before  the  Cause  is 
brought  to  a  hearing.  The  only  conduct  complained  of 
as  an  alleged  breach  of  trust,  is  the  fact  of  the  trustees 
having,  more  or  less,  assisted  Hardy  and  Hill  in  enforc- 
ing their  mortgage.  That  question  being  disposed  of,  I 
do  not  find  any  other  breach  of  trust,  suggested  as 
likely  to  occur,  rendering  summary  interference  neces- 
sary :  and,  therefore,  though,  at  the  hearing,  it  may,  as 
I  have  already  stated,  be  very  expedient  to  appoint  new 
trustees  in  the  place  of  persons  whose  conduct,  though 
not,  as  I  think,  amounting  to  a  breach  of  trust,  clearly 
indicates  a  total  want  of  sympathy  with  the  feelings  and 
interests  of  those  of  whose  rights  they  are  the  guardians, 
yet  I  do  not  see  any  ground  warranting  me  in  interfering 
on  motion. 

The  result  is  that  I  shall  dismiss  this  motion ;  but, 
under  all  the  circumstances,  I  shall  make  no  order  as  to 
the  costs  of  it. 
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1851. 


Att.-Gbn. 

V. 

Hardy. 


My  Tiew  of  the  cmte  ham  rendered  it  unnecesBary  for  m» 
to  consider  the  qnestion,  whether  this  record  is  so  framed 
as  to  entitle  the  Plaintifib  to  sue  at  all ;  and,  therefore, 
as  to  that  part  of  the  argument,  I  desire  to  be  considered 
as  not  having  expressed  any  opinion  at  all. 


1851: 
19th  February 

and 
19th  March. 


Power. 
Trust. 


WILLIAMS  V.  WILLIAMS. 

X  HE  Plaintiff  was  the  eldest  son,  and  the  Defendants 
Charles  and  Diana  Hamlyn  Williams  were  the  only  other 
surviving  children  of  Sir  James  Williams^  late  of  Clovelly 

Precatoru'tnut.   ^^'"^  ^°  ^^®  county  of  Carmarthen^  Bart,  by  Diana  his 
Family.         wife,  both  deceased:   the  Defendant  Clissold  was  the 

^*  *  personal   representative  of    Lady  Williams.     The  bill 

Construction.  . 

stated   that   Sir  James  made  his  will  dated  the  21  st 

Testotor,  by  his   ^^^^Yi  1826,  and  thereby,  after  devising  the  freehold 

will,  gave  per-  .  ... 

soual  property     hereditaments  therein  described  in  manner  therein  men- 

to  his  wife,  ab-  tioned,  gave  and  bequeathed  all  rents  and  arrears  of 
own  uM  and  ^®°^  which  should  be  due  or  owing  to  him,  at  the  time 
benefit.    By  a     of  his  decease,  from  all,  every  or  any  of  the  tenants  of 

codicil,  which      jjjg  gg^^eg  therein  mentioned  and  of  his  other  estates  in 

was  10  the  form 

of  a  letter  to  his  Devonshire    and    Carmarthenshire^   together  with   the 

wife,  he  said :       lease  of  his  house  in  Upper  Grosvenor  Street  in  the 

"  It  is  my  wish 

that  you  should  enjoy  everything  in  my  power  to  give,  using  your 

judgment  as   to  where   to   dispose  of  it  amongst    your  children 

when  you  can  no  longer  enjoy  it  yawrselfi  but  I  should  be  unhappy 

if  I  thought  it  possible  that  any  one  not  of  your  family ^  should  be 

the  better  for  what,  I  feel  confident,   you  will  so  well  direct  the 

disposal  of." 

Held  that  the  word,  '  family,'  was  not  confined  to  children,  bat 
included  descendants  in  every  degree ;  and  that  the  wife  was  entitled 
to  the  property,  absolutely,  and  not  merely  for  her  life  with  a  power 
in  the  nature  of  a  trust  for  her  children. 
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comity  of  Middle$exj  and  all  the  furniture  therein,  and 
also  all  money  which,  at  the  time  of  his  decease,  shotdd 
be  foand  in  any  of  his  houses,  and  all  money  which 
should  be  at  his  bankers',  also  all  and  every  sum  and 
sums  of  money  which  should  be  then  invested  in  his 
name,  or  in  the  names  of  others  in  trust  for  him,  in  all, 
every  and  any  of  the  public  funds,  and  also  all  his  horses 
not  being  used  for  husbandry,  carriages,  musical  instru- 
ments, pictures,  drawings,  prints,  plate,  linen,  china, 
diamonds,  trinkets,  watches  and  other  ornaments  in  any 
of  his  houses  in  town  or  country,  unto  his  wife.  Dame 
Diana  WilUanUy  absolutely ,  far  her  own  use  and  benefit : 
and  the  said  testator  thereby  directed  his  trustees, 
immediately  after  his  decease  or  as  soon  after  as  they  con- 
veniently could,  to  sell  and  dispose  of  all  and  every  the 
live  and  dead  stock  and  all  other  farming  utensils  and 
implements  of  husbandry  which  might  be  used  in  any  of 
his  farms  holden  by  him,  both  in  Devonshire  and  Car^ 
marthenshire,  at  the  time  of  his  death,  at  or  for  the 
best  price  or  prices  which  could  be  obtained  for  the 
same  ;  and  he  directed  the  produce  of  such  sale  to  be, 
immediately  or  as  soon  as  could  be  thereafter,  paid 
unto  and  divided  equally  between  his  sons,  Charles 
Williams^  and  Orlando  Williams  :  and,  after  giving 
certain  pecuniary  legacies  to  the  persons  in  his  will 
named,  the  testator  appointed  his  wife,  Dame  Diana 
Williams^  jointly  with  John  Webb  and  Zachary  Ham* 
mett  Drake^  executrix  and  executors  of  that  his  will, 
and  requested  that  his  wife  would  act  as  guardian  to 
his  eldest  daughter,  Diana  Hamlyn  Williams^  and  make 
such  provision  for  her  and  in  such  way  as  she,  his  said 
wife,  might  think  advisable. 

The  bin  next  stated  that  the  testator  made  a  codicil 
to  his  will,  which  codicil  was  dated  the  23rd  day  of  Au- 


1851. 


WlIiLIAMS 
V, 

Williams. 


360 


CASES  IN  CHANCERY. 


1851. 


Williams 

V. 
WlLLIA3fS. 


gust  1829,  and  was  in  the  words  and  figures  following. — 
"  Chvelly  Court,  August  23rd  1829— My  dear  Dy :    A 
stamp  for  85.  6d.  is  not  to  be  had  in  these  parts.     I  shall 
therefore,  feel  obliged  to  you  to  give  Charlotte,  with  my 
kindest  love,  the  sum  that  stamp  would  cover,  namely, 
1000/.     It  will  be  a  nice  little  nest  egg  for  her  ;  and  you 
will  find  plenty  at  the  bankers'  after  having  so  done.  Inde- 
pendent of  money  at  the  bankers^  where  I  always  like  a 
good  balance,  there  are  large  arrears  due  from  tenants : 
and  /  hope  my  will  is  so  worded  that  everything  tliat  is 
not  in  strict  settlement  you  will  find  at  your  command.  It 
is  my  wish  that  you  should  enjoy  everything  in  my  power 
to  give,  using  your  judgment  as  to  where  to  dispose  of  it 
amongst  your  children  when  you  can  no  longer  enjoy  it 
yourself:   but  I  should  be  unhappy  if  I  thought  it  possi- 
ble that  any  one  not  of  your  family,  should  be  the  better 
for  what,  I  feel  confident,  you  will  so  well  direct  the  dis- 
posal of     May  Heaven  bless  and  protect  you.     Most 
afiectionately  yours,  James  Williams. — I  direct  this  to 
Charlotte,  from  whose  hands  you  will  receive  it."      The 
bill  next  stated  that,  by  the  words,  "  My  dear  2)y,"  used 
in  the  codicil,  the  testator  meant  and  intended  his  late 
wife  Dame  Diana  Williams ;    and  that,  by  the  name, 
^  Charlotte'*  used  in  the  codicil,  the  testator  meant  and 
intended  his  daughter,  Dame  Cliarlotte  Chichester,  late 
the  wife  of  Sir  Arthur  Chichester,  Bart.,  both  of  whom 
were  since  dead  :  that  the  following  words  were  indorsed, 
by  the  testator,  upon  the  codicil  (that  is  to  say)  :  "  Lady 
Chichester,  to  be  read  by  her  and  then  given  to  her  mo- 
ther by  her :  "  that  the  codicil  was,  in  fact,  sent  by  the 
testator  to  Dame  Charlotte  Chichester ,  and  was  duly  de- 
livered by  her  to  the  said  Dame  Diana  Williams.     The 
bill  further  stated  that  the  testator  died  on  3rd  Decem- 
ber 1829 ;  and  that  his  will  and  codicil  were  duly  proved  by 
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his  executrix  and  executors :  that,  under  and  by  virtue 
of  the  codicil,  Dame  Diana  Williams  became  entitled  to 
all  the  personal  estate  and  effects  of  the  testator^  for  her 
life,  with  a  power  of  appointing  the  same  to  such  of  her 
children^  living  at  the  time  of  her  death,  as  she  should 
think  proper ;  and  that^  in  default  of  and  subject  to  any 
such  appointment,  the  said  personal  estate  vested^  abso- 
lutely^ in  the  children  of  Dame  Diana  Williams  living 
at  the  time  of  her  death  :  that  she,  notwithstanding  the 
codicil,  appropriated  to  her  own  use  the  whole  of  the  per- 
sonal estate  and  effects  of  the  testator,  and  that  she  sold 
large  portions  of  the  personal  estate,  and  converted  the 
proceeds  thereof  to  her  own  use.  The  bill  further  stated 
that  Webb  and  Drake  died  in  the  lifetime  of  Dame 
Diana  Williams:  that  she  died  in  September  1849, 
having  made  her  will  and  appointed  the  Defendant,  Clis- 
soldj  the  executor  thereof :  that  she  left  three  children 
only  her  surviving,  that  is  to  say,  the  Plaintiff,  and  the 
Defendants  Charles  Williams  and  Diana  Hamlyn  Wil- 
liams :  that  she  made  no  appointment,  either  during  her 
life  or  by  her  will,  of  the  personal  estate  and  effects  be- 
queathed to  her,  for  her  life^  by  the  codicil  to  the  will  of 
the  testator  ;  and,  consequently,  the  Plaintiff,  upon  her 
death,  became  absolutely  entitled  to  one- third  part  of 
such  personal  estate  and  effects,  as  one  of  her  three 
children  who  were  living  at  her  death :  but  that  the  De- 
fendant, Charles  Williams,  alleged  that,  under  the  codicil, 
Dame  D,  Williams  became  absolutely  entitled  to  the 
residuary  personal  estate  of  the  testator.  The  bill  prayed, 
amongst  other  things,  that  it  might  be  declared  that,  in 
the  events  that  happened,  the  Plaintiff  became,  under 
and  by  virtue  of  the  codicil  to  the  will  of  the  testator, 
absolutely  entitled  to  one-third  part  of  his  residuary 
personal  estate  and  effects. 
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The  Defendant,  Charles  Williams,  put  in  a  general 
demurrer. 

Mr,  JRolt  and  Mr.  Glasse^  in  support  of  the  demurrer, 
said  that  there  could  be  no  doubt  that  La^y  Williams 
took  an  absolute  interest,  under  the  will,  in  the  property 
thereby  bequeathed  to  her ;  and  that  the  only  question 
was  whether  the  words  in  the  codicil :  "  It  is  my  wish 
that  you  should  enjoy  every  thing  in  m  y  power  to  give, 
using  your  judgment  as  to  where  to  dispose  of  it  amongst 
your  children  when  you  can  no  longer  enjoy  it  yourself: 
but  I  should  be  unhappy  if  I  thought  it  possible  that 
any  one  not  of  your  family,  should  be  the  better  for  what, 
I  feel  confident,  you  will  so  well  direct  the  disposal  of,** 
cut  down  that  interest  to  a  life-interest,  and  imposed  an 
obligation,  on  Lady  Williams^  to  dispose  of  the  property, 
at  her  death,  amongst  her  children :  that  the  testator, 
inmiediately  before  he  used  those  words,  said  he  hoped 
his  will  was  so  worded  that  Lady  Williams  would  find 
every  thing  that  was  not  in  strict  settlement,  at  her  com- 
mand \  which  showed  that  he  intended  the  property  to 
remain  at  her  disposal ;  that,  in  the  next  sentence,  the 
testator  did  not  give  any  direction  or  recommendation,  or 
express  any  wish  or  desire  that  Lady  Williams  should, 
at  her  death,  dispose  of  the  property  amongst  her  chil- 
dren ;  but  assumed  that,  in  the  natural  course  of  things, 
she  would  so  dispose  of  it,  and  expressed  a  wish  to  this 
extent  only — that,  if  she  did  the  act  which  she  probably 
would  do  of  her  own  free  will,  she  would  use  her  judg- 
ment in  doing  it;  and,  consequently,  that  Lady  Wil- 
liams held  the  property,  at  her  death,  unfettered  with 
any  trust  either  express  or  implied  :  Harland  v.  Trigg  {a)  ^ 


(a)   1  Bro.  C.  C.  J  42. 
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Sale  V.  Moore  (6),  Meredith  v.  Heneage  (c),  Lechmere  v. 
Lavie(d),  Knight  v.  Knight  {e),  Curtis  v.  Rippon  (/), 
and  TFiiicA  v.  Brut  ton  (g). 

Mr.  Bethelly  Mr.  Matins  and  Mr.  Karslahe^  in  support 
of  the  bill,  said  that  the  words :  "  using  your  judgment 
as  to  where  to  dispose  of  it  amongst  your  children  when 
you  can  no  longer  enjoy  it  yourself,^^  imposed  a  condition 
or  obligation,  on  Lady  Williams^  to  dispose  of  the  whole 
of  the  property  that  the  testator  had  given  her,  when  she 
could  no  longer  enjoy  it  herself,  that  is  to  say,  at  her 
death,  amongst  her  children ;  that  a  gift  of  lOOZ.  to  A.^ 
he  paying  B.  40/.,  was  not  a  gift  to  ^.,  simpliciter^  but 
was  a  gift  to  him  with  a  condition  annexed  that  he  should 
pay  B,  40/. :  1  SAeppard'*  Touchst.,  Preston  s  edit.,  123: 
that  the  word, '  family  '  in  the  next  sentence,  was  clearly 
equivalent  to,  '  children ;  ^  and  that  sentence  was  ex- 
pressive of  the  testator'^s  confidence  that  Lady  Williams^ 
in  exercising  the  power  with  which  he  had  intrusted 
her,  would  be  influenced  by  considerations  of  prudence 
and  affection. 


1851. 


Williams 
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The  Vice- Chancellor. — The  expression  is:  "your 
family.**'  Had  Lady  Williams  any  children  by  a  former 
husband ! 

Argument  resumed. — She  had  no  children  by  any  one 
but  Sir  Jcmesy  and  she  was  of  an  advanced  age  at  the 
date  of  the  codicil.  We  will  now  make  a  few  observa- 
tions upon  the  cases  cited.     In  Harland  v.  Trigg ^  there 


(b)  1  Sim.  534. 

(c)  Ibid,  542. 

(d)  2Myl.  &Keen,  197. 
(tf)  3  Beav.  148,  and  11 


CI.  &  Fio.  513,  nom.  Knight 
V.  Boughton. 

(J)  5  Madd.  434. 

isi)  14  Sim.  379. 
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was  an  element  of  uncertainty  in  the  word,  *  family : ' 
and,  when  the  objects  of  the  alleged  trust  are  uncertain, 
no  trust  can  be  deemed  to  have  been  effectually  created. 
In  Curtis  v.  Hippon  the  words  relied  on  as  creating  a 
trust,  were  nothing  more  than  words  of  exhortation  to 
the  legatee,  and  words  expressive  of  pei'sonal  confidence 
in  the  moral  and  religious  principles  of  the  legatee. 
Knight  v.  Knight  was  a  case  of  the  same  description. 
There  was  nothing  in  the  will,  in  that  case,  expressive 
of  anything  like  legal  obligation.  Nothing  more  could 
be  implied  from  it,  than  that  the  testator  had  confidence 
in  certain  moral  principles  of  action,  namely,  the  liber- 
ality and  justice  of  the  persons  named  (J),  In  Sale  v. 
Moore,  the  testator  recommended  his  wife  to  consider 
his  near  relations,  if  she  survived  him,  as  he  should  con- 
sider them  himself,  if  he  survived  her.  There,  the  ob- 
jects to  be  considered,  and  the  manner  in  which  they 
were  to  be  considered,  were,  both  of  them,  uncertain. 
In  Meredith  v.  Heneage,  the  testator  said  that  he  had 
given  his  property,  to  his  wife,  unfettered  and  unlimited : 
and  no  words  that  he  could  have  used,  could  have 
more  clearly  indicated  his  intention  that,  whatever  might 
be  the  legal  effect  of  his  language,  he  did  not  mean  to 
limit  or  restrict,  in  the  slightest  degree,  his  wife's  own- 
ership of  the  property.  Besides,  he  directed  her  to  dis- 
tinguish the  heirs  of  the  testator'^s  late  father,  by  devis- 
ing and  bequeathing  the  whole  of  his  property,  together 
and  entire,  to  such  of  them  as  she  might  think  best  de- 
served her  preference.  In  that  case,  therefore,  there 
were  not  only  the  words,  *  unfettered  and  unlimited,'  but 
the  direction  (if  it  may  be  so  called)  that  followed  those 
words,  was  so  uncertain  and  inconsistent  with  itself,  that 
it  was  impossible  for  a  Court  of  Equity  to  carry  it  into 


(/)  See  Lord  Cottenhatn's  judgment,  11  CI.  &  Fin.  551. 
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effect.  In  Lechmere  v.  Lavie^  the  words  were :  "  If  they 
die  single,  of  course  they  will  leave  what  they  have^ 
amongst  their  brothers  and  sisters  or  their  children.^ 
That  was  an  expression  of  confidence  in  the  personal 
qualities  and  rules  of  action  of  the  legatees,  and  it  had 
reference  not  only  to  the  testatrix's  property,  but  to  all 
the  other  property  that  the  legatees  might  possess  at 
their  deaths.  In  Winch  v.  Brutton^  the  testator  gave 
his  property  to  his  wife,  for  her  own  absolute  use,  benefit 
and  disposal,  and  added  that  he  had  given  her  the  abso- 
lute dominion  over  the  whole  of  it ;  and  he  expressed 
nothing  more  than  his  confidence  that  she  would  perform 
a  moral  obligation  in  disposing  of  it.  These  are  all  the 
authorities  that  were  cited ;  and  we  submit  that  not  one 
of  them  approximates  to  the  case  now  under  considera- 
tion. Besides,  this  is  not  a  case  in  which  the  Court  is 
called  upon  to  attach  a  trust  upon  a  person  who  takes 
property  absolutely ;  but  it  is  a  case  in  which  the  lega- 
tee's enjoyment  of  the  property  is  limited  to  her  life, 
and,  at  her  death,  she  is  to  give  it  to  one  or  more  of  her 
children.  In  such  a  case,  if  the  legatee  does  not  exer- 
cise the  power  of  selection  and  distribution,  the  Court 
steps  in  and  says  there  is  an  implied  gift;  equality  is 
equity,  and,  as  the  donee  of  the  power  has  not  exercised 
it,  all  the  objects  of  the  power  shall  share  the  property 
equally. 


1851. 
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V, 

Williams. 


The  following  cases  were  cited  for  the  Plaintiff:  Cary  v. 
Cary  (A),  Malim  v.  KeighUy  (Z),  Wright  v.  Atkyns  (m), 
Harding  v.  Glyn  (n),  Brown  v.  Higgs  (o),  Baikes  v. 


(Ar)  2  Scho.  &  Lef.  173. 
(0  2  Ves.,  jun.,  333. 
(m)  Turn.  &  Russ.  143; 
see  157. 


(n)  lAtk.469. 
(o)  4  Ves.  708 ;  and  5  Ves. 
495. 
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Ward(p)y  Pierson  v.  Gomel (9),  Eade  v,  Eade  (r),  Wood 
V.  Cox  (5),  Walsh  V.  Wallinger  {t). 

In  the  course  of  the  argument  in  support  of  the  bill, 
Mr.  Roll  cWjqA  Johnston  v.  Rowlands  {u)^ 


Mr.  Bethell  said  that  that  ease  was  governed  by  the 
same  principle  as  Meredith  v.  Heneage. 

Mr.  Rolt  in  reply. 

The  argument  for  the  Plaintiff,  has  proceeded, 
entirely,  upon  the  codicil,  without  regard  to  the  will;  and 
it  has  been  said  that  Lady  Williams  was  only  tenant  for 
life,  with  a  power  in  the  nature  of  a  trust  for  her  children. 
The  will,  however,  contains  an  absolute  gift  to  Lady 
WUliams ;  and  it  is  evident,  from  the  codicil,  that  the 
testator  did  not  mean  to  cut  down  that  gift  to  a  gift  for 
life.  He  says  :  ''I  hope  my  will  is  so  worded  that  every 
thing  that  is  not  in  strict  settlement,  you  will  find  at 
yofir  command"  Therefore,  he  refers  to  his  will  and 
confirms  the  absolute  gift  in  it.  He  then  says  that  it  is 
his  wish  that  his  wife  should  enjoy  every  thing  in  his 
power  to  give ;  that  is,  the  corpus  of  the  property :  and, 
in  the  previous  part  of  the  codicil,  he  desires  his  wife 
to  give  1 000/.  to  one  of  his  daughters.  That  is  a  gift 
out  of  the  corpus,  which  he  had  given  her  by  his  will : 
and,  to  that  extent,  and  to  that  extent  only,  the  gift  in 
the  will  is  altered.  Then  he  tells  his  wife  that  she  will 
find  plenty  at  the  bankei*s',  after  she  has  paid  the  1000/.; 
and  that,  independent  of  money  at  the  bankers',  where  he 


{p)   1  Hare,  445. 
(5)  2  Bro.  C.  C.  38. 
(r)  5  Madd.  118. 


{a)  2  Myl.  &  Or.  684. 
(f)  2  Russ.  &  Myl.  78. 
(ti)  2  De  G.  &  Smale,  356. 
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always  liked  a  good  balance,  there  were  large  arrears  due 
from  tenants.  Is  that  language  which  the  testator  would 
have  addressed  to  his  wife,  if  he  had  meant  her  to  be 
only  tenant  for  life  of  the  property  ?  Surely  he  would 
not  have  directed  her  to  pay  the  1000/.,  to  her  daughter, 
and  have  told  her  that,  after  she  had  done  so,  she  would 
find  plenty  at  the  bankers  \  if  he  had  not  meant  her  to  be 
absolute  legatee  of  the  property :  and  the  subsequent 
language  as  to  the  enjoyment  of  the  property,  is  quite 
consistent  with  that  intention.  In  Raikes  v.  Ward  and 
Cary  v.  Gary,  the  gifts  were  made  on  condition,  or,  to 
use  the  words  of  Sheppard^s  Touchstone,  ed  intentione. 

The  decision  in  Malim  v.  Keighley/is  a  very  question- 
able one ;  but,  there,  the  word  '  recommend  ^  was  used. 
It  was  said  that  the  words  in  this  case :  '^  using  your 
judgment  as  to  where  to  dispose  of  it  amongst  your  chil- 
dren,^' create  a  condition ;  and  I  admit  that  they  would 
have  had  that  effect,  if  they  had  been  preceded  by  a  di- 
rection to  dispose  of  the  property  amongst  the  children ; 
but  there  is  no  such  direction.  The  testator  does  not 
say :  '^  disposing  of  it  amongst  your  children,  and  using 
your  best  judgment  in  so  disposing  of  it.""'  He  assumes 
that  she  will  dispose  of  the  property  amongst  her  chil- 
dren, and  that  she  will  use  her  judgment  in  doing  so. 
Moreover,  if  any  one  of  the  children  had  died,  before 
Lady  Williams^  leaving  issue,  she,  according  to  the  argu- 
ment for  the  Plaintiff,  could  not  have  given  any  part  of 
the  property  to  the  issue  of  that  child  ;  but,  according  to 
the  construction  that  I  contend  for,  she  would  have  had 
the  means  of  providing  for  the  issue. 


1851. 


Williams 

V. 

Williams. 


Mr.  Roh  then  referred  to  the  following  passage  in 
Lord  Cottenham*s  judgment  in  Knight  v.  Boughton : 
*•  In  ordinary  cases,  the  testator  must  be  supposed  either 
to  have  considered  his  recommendation  as  equivalent  to 
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a  command,  or  as  imposing  a  condition  upon  the  gift ; 
both  of  which  exclude  the  idea  of  discretion,  which,  in 
the  present  case,  is  necessarily  implied  "(t?).  He  con- 
cluded by  reading  the  following  passage  from  the  judg- 
ment of  the  Lord  Chief  Baron  in  Meredith  v.  Heneage  : 
"  In  considering  these  cases,  it  has  always  occurred  to 
me  that,  if  I  had  made  such  a  will  as  has  been  generaUy 
considered  imperative,  I  should  never  have  intended  it 
to  be  imperative  ;  but,  on  the  contrary,  a  mere  intima- 
tion of  my  wish  that  the  person  to  whom  I  had  given  my 
property,  should,  if  he  pleased,  prefer  those  whom  I  pro- 
posed to  him,  and  who,  next  to  him,  were,  at  the  time, 
the  principal  objects  of  my  regard  "  {x). 


The  Vice-Chancellor  : 

The  real  question  in  these  cases,  always  is  whether 
the  wish  or  desire  or  recommendation  that  is  expressed 
by  the  testator,  is  meant  to  govern  the  conduct  of  the 
party  to  whom  it  is  addressed,  or  whether  it  is  merely 
an  indication  of  that  which  he  thinks  would  be  a  reason- 
able exercise  of  the  discretion  of  the  party ;  leaving  it, 
however,  to  the  party,  to  exercise  his  own  discretion. 
That  is  the  real  question.  I  must  look  into  the  autho- 
rities before  I  decide  this  case ;  but  I  will  now  observe 
that  Harding  v.  Glgn  does  not  seem  to  me  to  apply. 
In  that  case  there  was  clearly  a  power ;  but,  here,  the 
question  is :  Is  there  any  power  ?  Is  there  anything 
more  than  a  request  ?  That  question  arises  prior  to  the 
question  in  Harding  v.  Glgn.  If  there  is  a  power,  the 
Counsel  in  support  of  the  demurrer,  do  not,  as  I  under- 
stand, dispute  that  there  is  an  implied  gift  or  trust  for 
the  children. 


(p)  1 1  CI.  &  Fin.  553. 
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The  Vice-Chancellor  : 
The  question  in  this  case,  is  whether,  under  the 
bequests  in  the  will  and  codicil  of  the  late  Sir  James 
WilliamSy  his  widow,  Lady  Williams^  took  an  absolute 
interest  in  the  personal  property  given  to  her,  or  only  an 
estate  for  life,  with  remainder  to  her  children  as  she 
should  appoint :  and  this  depends  on  the  question 
whether  the  words  of  the  codicil;  "using  your  judg- 
ment where  to  dispose  of  it  amongst  your  children  when 
you  can  no  longer  enjoy  it  yourself,"*'  are  imperative,  or 
only,  in  the  language  of  the  law,  precatory.  On  this 
subject  there  has  been  a  long  series  of  authorities  in 
modem  times,  ending  with  the  case  of  Knight  v. 
Boughton  in  the  House  of  Lords.  The  point  really  to 
be  decided  in  all  these  cases,  is  whether,  looking  at  the 
whole  context  of  the  will,  the  testator  has  meant  to 
impose  an  obligation,  on  his  legatee,  to  carry  his  express 
wishes  into  effect,  or  whether,  having  expressed  his 
wishes,  he  has  meant  to  leave  it  to  the  legatee  to  act  on 
them  or  not  at  his  discretion.  In  some  of  the  cases,  it 
has  been  said  that  the  points  to  be  inquired  into,  are, 
first,  whether  the  subject-matter  to  which  the  preca- 
tory words  apply,  is  clear ;  and,  secondly,  whether  the 
favoured  objects  are  distinctly  ascertained ;  and,  when 
these  two  requisites  concur,  that  is,  when  there  is  no 
doubt  as  to  the  property  to  which,  or  the  persons  to 
whom  the  precatory  words  refer,  there,  it  would  seem 
to  have  been  sometimes  assumed  that  such  words  are  as 
obligatory  as  words  creating  an  express  trust.  I  confess 
that  this  reasoning  has  never  carried  conviction  to  my 
mind.  I  doubt  if  there  can  exist  any  formula  for 
bringing,  to  a  direct  test,  the  question  whether  words  of 
request  or  hope  or  recommendation,  are  or  are  not  to 
be  construed  as  obligatory.  It  may  be  very  safe,  in 
general,  to  say  that,  when  there  is  uncertainty  as  to 
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the  subject-matter,  or  as  to  the  objects  in  whose  favour 
the  request  or  hope  or  recommendation  is  expressed, 
there,  precatory  words  cannot  have  been  intended  to  be 
absolutely  binding.  But  the  converse  of  the  proposition 
is  by  no  means  equally  true.  The  subject-matter  of  the 
bequest  and  the  objects  of  the  testator's  bounty,  may  be 
perfectly  ascertained ;  and  yet  the  context  may  show 
that  words  of  hope  or  request  or  recommendation,  were 
not  intended  to  interfere  with  the  absolute  discretion  of 
the  legatee. 


I  have  made  these  observations  with  reference  to 
some  of  the  arguments  addressed  to  me  and  to  which  I 
was  referred  as  being  to  be  found  in  many  of  the  cases, 
rather  than  because  they  are  absolutely  necessary  to  the 
present  decision.  For  I  am  of  opinion  that,  in  this 
case,  there  is  a  want  of  certainty  as  to  the  objects  to 
whom  the  precatory  words  refer:  and  I  am  also  of 
opinion,  mainly  on  the  ground  of  such  uncertainty,  that, 
looking  at  the  whole  of  the  will  and  codicil  together,  the 
testator  meant  to  give,  to  his  wife,  an  absolute  discre- 
tion over  the  property  bequeathed  to  her. 


There  can  be  no  doubt  but  that,  if  the  matter  had 
rested  on  the  words  of  the  will,  the  widow^s  interest 
would  have  been'absolute.  The  gift  is  to  her,  absolutely, 
for  her  own  use  and  benefit.  Then  comes  the  codicil 
[his  Lordship  read  it] .  The  argument  for  the  Plaintiff 
is  that  the  words:  "using  your  judgment  as  to  where  to 
dispose  of  it  amongst  your  children  when  you  can  no 
longer  enjoy  it  yourself,^'  cut  down  the  preceding  abso- 
lute gift,  and  reduce  the  interest  of  the  legatee  to  a 
life  estate  with  a  power  to  dispose  of  the  whole  among 
her  children  when  she  can  no  longer  enjoy  it  herself, 
that  is,  at  her  death.     I  assume,  for  the  purpose  of 
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argument,  that  this  would  have  been  a  legitimate  construc- 
tion of  the  words  if  the  testator  had  stopped  at  the  words  : 
"  when  you  can  no  longer  enjoy  it  yourself.'^  The  tes- 
tator, however,  does  not  stop  there :  he  goes  on  to  say : 
*^  But  I  should  be  unhappy  if  I  thought  it  possible  that 
any  one  not  of  your  family  should  be  the  better  for  what, 
I  feel  confident,  you  will  so  well  direct  the  disposal  of.^** 
I  think  it  may,  fairly,  be  inferred,  from  the  last  passage, 
that  the  testator  meant  to  say  he  would  not  be  unhappy 
to  think  that  any  one  of  his  wife's  family  should  take  any 
part  of  the  property  bequeathed  which  she  might  think 
fit  to  give  him.  In  other  words,  the  testator  did  not 
consider  that  he  had  said  anything  which  would  prevent 
his  wife  from  giving,  any  part  of  the  property  be- 
queathed, to  any  member  of  her  family.  Now  Lady 
Williams^  at  the  death  of  the  testator,  had,  at  least, 
four  children.  One  of  them,  Lady  Chichester,  was 
married,  and,  of  course,  adult ;  and  she  was  younger 
than  her  sister.  What  were  the  ages  of  the  sons,  does 
not  appear.  In  this  state  of  things  I  think  that  the 
word,  **  family,"  as  used  in  the  codicil,  is  not  confined  to 
children  only;  but  would  include  descendants  in  every 
degree.  The  word,  "  family,"  is  one  of  doubtful  import, 
and  may,  according  to  the  context,  mean  children,  or 
heir,  or  next-of-kin.  But  here,  I  think,  the  words,  "  of 
your  family,"  are  equivalent  to,  "  of  your  blood,''  that  is, 
'*  your  posterity,  your  descendants."  And  the  testator 
must  be  considered  to  have  said  he  was  happy  in 
thinking  of  the  mode  in  which  his  property  would,  even- 
tually, go  ;  for  that  he  felt  confident  his  wife  would  give 
it  to  no  one  who  was  not  one  of  her  descendants.  I 
think  it  is  a  perfectly  le^timate  inference,  from  this, 
that  he  considered  the  language  he  had  used  to  be  such 
as  would  authorize  his  wife  to  give  it  to  any  of  her 
descendants,  that  is,  to  a  class  more  extensive  than 
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children.  How  is  this  to  be  made  consistent  with  the 
language  he  has  used !  It  can  only  be  either  by  saying 
that  the  word,  "  children,"  means,  "descendants,"  or  by 
holding  that  the  wife  took  an  absolute  interest;  an 
interest,  therefore,  which  would  enable  her  to  give  to 
any  one,  with  a  confident  expression  of  belief,  on  the 
part  of  the  testator,  that  she  would  not  exercise  her  dis- 
cretion in  favour  of  any  one  not  a  descendant,  and 
which  confidence  left  him  perfectly  happy  with  respect 
to  the  future  enjoyment  of  his  property.  And  I  think 
this  latter  construction  is  the  true  one :  for,  to  hold 
that  the  word,  ^^  children,^^  means,  ^*  descendants,^  would 
be  to  put  on  it  a  very  forced  interpretation,  and  one 
which  would  lead  to  the  inconvenient  result  that  all 
descendants,  in  whatever  degree,  must  have  something. 
For  the  power,  if  it  be  a  power,  is  one  of  distribution, 
not  of  selection  :  and  so,  if  the  widow  should  die,  with- 
out exercising  the  power,  leaving  children,  grandchildren 
and  great  grandchildren,  they  would  all  take  as  a  class, 
per  capita.  It  is  impossible  to  imagine  that  this  was 
ever  contemplated  by  the  testator;  and  so,  the  only 
other  construction  must  prevail,  namely,  that  which 
would  enable  the  wife  to  give  to  any  descendant  by 
virtue  of  an  absolute  interest  vested  in  her  by  her 
husband.  This  construction  is  conformable  to  the  cur- 
rent of  modem  decisions,  and  to  what  has  been  felt, 
in  latter  times,  to  have  been  ordinarily  the  real  meaning 
of  testators:  and  if,  in  any  case,  such  an  inference 
may  legitimately  be  drawn  from  the  surrounding  circum- 
stances, it  would  be  in  this,  where  the  words  supposed 
to  reduce  the  absolute  interest  to  a  mere  life  estate,  are 
to  be  found,  not  in  the  original  document  whereby  the 
property  was  bequeathed,  but  in  a  subsequent  codicil  of 
80  informal  a  character  that,  in  all  probability,  it  would 
have  been  matter  of  great  surprise  to  the  testator,  if 
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he  had  been  told  it  would  be  treated  as  a  codicil  at  all. 
I  do  not,  however,  rest  on  this  ground.  My  judgment 
is  founded  on  the  consideration  that,  if  I  were  to 
construe  the  words  of  the  codicil  as  reducing  the  wife's 
interest  to  anything  short  of  an  absolute  interest,  it 
could  only  be  by  holding  that  they  cut  it  down  to  a  life 
interest  with  a  power  of  distribution  among  her  children. 
But  I  think  that  this  cannot  be ;  for,  by  the  same 
codicil,  the  testator  shows  a  clear  intention  that  the 
wife  might,  in  her  discretion,  give  to  remoter  descend- 
ants; and  this  latter  intention  can  be  effectuated 
only  by  supposing  that  all  his  expressions  narrowing 
the  wife's  absolute  interest,  were  intended,  merely,  as 
an  expression  of  the  testator's  wishes,  without  meaning 
to  make  them  obligatory.  The  result  is  that  the 
demurrer  must  be  allowed. 


373 


1851. 
Williams 

V. 

Williams. 


THE  SOUTH  STAFFORDSHIRE  RAILWAY  ^,,^^51. 

24th.  25th  and 

COMPANY  V.  HALL.  26th  February. 

rp  and 

X  HIS  was  a  motion  to  dissolve  an  ex  parte  injunction,  22ad  March. 

by  which  the  Defendants  were  restrained  from  taking  jniun  t' 

any  steps  under  a  notice,  which  they  had  served  upon  Land9  Clauses 

the  Plaintiffs,  claiming  compensation  for  damage  alleged  % 

to  be  done  to  a  farm  in  their  occupation,  in  consequence  j£ct. 
of  the  railway  crossing,  on  a  level,  a  road  leading  to  the 


Held,  not- 
withstanding the 
decision  in  The  London  and  North  Western  Railway  Company  y. 
Smith,  that  a  person  who  has  served  a  Railway  Company  with  notice, 
under  the  68tn  sect,  of  the  Lands  Clauses  Act,  claiming  compensa- 
tion on  the  ground  that  his  land  has  been  injuriously  affected  by  the 
execution  of  the  Company's  works,  ought  not  to  be  restrained  from 
proceeding  pursuant  to  his  notice. 
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faim.  The  case  resembled,  very  closely,  The  North 
Western  Railway  Company  v.  Smith  (a)  ;  indeed,  it  was 
said,  by  the  Counsel  in  support  of  the  motion,  that  the 
bill  was  almost  a  transcript  of  the  bill  in  that  case. 

The  68th  sect,  of  the  Lands  Clauses  Act,  8  &  9  Vict, 
c.  18,  under  which  the  notice  was  served^  enacts :  *^  That, 
if  any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands  or  of  any  interest  therein,  which 
shall  have  been  taken  for  or  injuriously  affected  by  the 
execution  of  the  worhs^  and  for  which  the  promoters  of 
the  undertaking  shall  not  have  made  satisfaction  under 
the  provisions  of  this  or  the  special  Act  or  any  Act 
incorporated  therewith^  and,  if  the  compensation  claimed 
in  such  case,  shall  exceed  the  sum  of  50/.,  such  party 
may  have  the  same  settled  either  by  arbitration  or  by 
the  verdict  of  a  jury,  as  he  shall  think  fit ;  and,  if  such 
party  desire  to  have  the  same  settled  by  arbitration,  it 
shall  be  lawful  to  him  to  give  notice  in  writing,  to  the 
promoters  of  the  undertaking,  of  such  his  desire,  stating, 
in  such  notice,  the  nature  of  the  interest  in  such  lands 
in  respect  of  which  he  claims  compensation,  and  the 
amount  of  the  compensation  so  claimed  therein ;  and, 
unless  the  promoters  of  the  undertaking  be  willing  to 
pay  the  amount  of  compensation  so  claimed,  and  shall 
enter  into  a  written  agreement,  for  that  purpose,  within 
twenty-one  days  after  the  receipt  of  any  such  notice 
from  any  party  so  entitled,  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided;  or,  if  the 
party  so  entitled  as  aforesaid,  desire  to  have  such  ques- 
tion of  compensation  settled  by  a  jury,  it  shall  be  lawful 
for  him  to  give  notice  in  writing,  of  such  his  desire,  to 
the  promoters  of  the   undeilaking,  stating  such  par- 


(a)  1  Hall  &  Twells,  161 ;  and  1  Macn.  &  Gord.  216. 
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ticulars  as  aforesaid ;  and,  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  compensa- 
tion so  claimed,  and  enter  into  a  written  agreement  for 
that  purpose,  they  shall,  within  twenty-one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided,  and,  in  default  thereof,  they 
shall  be  liable  to  pay,  to  the  party  so  entitled  as 
aforesaid,  the  amount  of  compensation  so  claimed,  and 
the  same  may  be  recovered  by  him  with  costs,  by  action 
in  any  of  the  superior  Courts.^ 
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The  following  sections  of  the  Railway  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  20,  also  were  refer- 
red to.  Sect.  6.  *'  In  exercising  the  power  given  to  the 
Company,  by  the  special  Act,  to  construct  the  rail- 
way and  to  take  lands  for  that  purpose,  the  Company 
shall  be  subject  to  the  provisions  and  restrictions  con- 
tamed  in  this  Act  and  in  the  Lands  Clauses  Consolida- 
tion Act ;  and  the  Company  shall  make,  to  the  owners 
and  occupiers  of,  and  all  other  parties  interested  in  any 
lands  taken  or  used  for  the  purposes  of  the  railway  or 
injuriously  affected  by  the  construction  thereof^  full  com- 
pensation for  the  value  of  the  lands  so  taken  or  used, 
and  for  all  damage  sustained  by  such  owners,  occupiers, 
and  other  parties,  by  reason  of  the  exercise,  as  regards 
such  lands,  of  the  powers  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  vested  in  the  Com- 
pany ;  and,  except  where  otherwise  provided  by  this  or 
the  special  Act,  the  amount  of  such  compensation  shall 
be  ascertained  and  determined  in  the  manner  provided 
by  the  said  Lands  Clauses  Consolidation  Act  for  deter- 
mining questions  of  compensation  with  regard  to  lands 
purchased  or  taken  under  the  provisions  thereof;  and 
all  the  provisions  of  the  said  last-mentioned  Act,  shall  be 
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applicable  to  determining  the  amount  of  any  such  com- 
pensation, and  to  enforcing  the  payment  or  other  satis- 
faction thereof.''    Sect.  16.  "Subject  to  the  provisions 
and  restrictions  in  this  and  the  special  Act,  and  any 
Act  incorporated  therewith,  it  shall  be  lawful  for  the 
Company,  for  the  purpose  of  constructing  the  railway, 
or  the  accommodation  works  connected  therewith  herein- 
after mentioned,  to  execute  any  of  the  following  works ; 
(that  is  to  say,)  they  may  make  or  construct,  m,  upon, 
across,  under,  or  over  any  lands,  or  any  streets,  hills, 
valleys,   roads,   railroads   or  tramroads,  rivers,  canals, 
brooks,  streams,  or  other  waters,  within  the  lands  de- 
scribed in  the  said  plans  or  mentioned  in  the  said  books 
of  reference  or  any  correction  thereof,  such  temporary 
or  permanent   inclined   planes,  tunnels,  embankments, 
aqueducts,    bridges,    roads,   ways,   passages,    conduits, 
drains,  piers,  arches,  cuttings  and  fences  as  they  think 
proper.     They  may  alter  the  course  of  any  rivers  not 
navigable,  brooks,  streams,  or  watercourses,  and  of  any 
branches  of  navigable  rivers,  such  branches  not  being 
themselves  navigable,  within  such  lauds,  for  the  purpose 
of  constructmg  and  maintaining  tunnels,  bridges,  pas- 
sages,  or  other  works   over  or  under  the  same,  and 
divert  or  alter,  as  well  temporarily  as  permanently,  the 
course  of  any  such  rivers  or  streams  of  water,  roads, 
streets  or  ways,  or  raise  or  sink  the  level  of  any  such 
rivers  or  streams,  roads,  streets  or  ways,  in  order  the 
more  conveniently  to  carry  the  same  over  or  under  or  by 
the  side   of  the   railway,  as   they  may  think   proper : 
They  may  make  drains   or  conduits  into,  through,  or 
under  any  lands  adjoining  the  railway,  for  the  purpose 
of  conveying  water  from  or  to  the  railway :  They  may 
erect  and  construct  such  houses,  warehouses,  offices  and 
other  buildings,   yards,  stations,   wharfs,  engines,  ma- 
chinery, apparatus  and  other  works  and  conveniences  as 
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they  think  proper :  They  may,  from  time  to  time,  alter, 
repair  or  discontinue  the  before-mentioned  works  or  any 
of  them,  and  substitute  others  in  their  stead  ;  and  they 
may  do  all  other  acts  nece^ary  for  making,  maintaining, 
altering,  or  repairing,  and  using  the  railway :  Provided 
always,  that,  in  the  exercise  of  the  powers  by  this  or  the 
special  Act  granted,  the  Company  shall  do  as  little 
damage  as  can  be,  and  shall  make  full  satisfaction,  in 
manner  herein  and  in  the  special  Act  and  any  Act  incor- 
porated therewith  provided,  to  all  parties  interested, 
for  all  damage  by  them  sustained  by  reason  of  the 
exercise  of  such  powers/' 

Mr,  James  Parker  and  Mr.  Willcock,  in  support  of 
the  motion. 

The  bill  in  this  case  is,  almost,  a  transcript  of  the  bill 
in  T/ie  London  and  Nor th- Western  Railway  Company 
V.  Smith.  Lord  Cottenham^s  decision  in  that  case,  ex- 
cited a  good  deal  of  attention  in  the  profession,  and  has 
not  been  generally  approved  of.  We  rely  on  a  case  lately 
decided  by  the  present  Lord  Chancellor^  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke{b).  Every  line  of  the  judgment  in  that 
case,  is  applicable  to  our  case  :  and  we  submit  that  that 
case  and  The  London  and  North-  Western  Railway  Com- 
pany  v.  Smith,  cannot  stand  together.  There  can  be  no 
doubt  that  the  Defendants'  farm  is  injuriously  affected  by 
the  construction  of  the  railway  ;  and,  therefore,  we  are 
entitled  to  call  upon  the  Plaintiffs  to  issue  their  writ,  to 
the  sheriff,  to  summon  a  jury  for  settling  the  amount  of 
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(6)  Mr.  Parker  read,  at  full 
length,  a  transcript  of  the 
short-hand  writer's  notes  of 
the  judgment.     A  report  of 

Vol.  I.     N.  S. 
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the  compensation  which  the  Defendants  are  entitled  to.  It 
will  be  saidy  perhaps,  that  they  are  not  entitled  to  any 
compensation,  because  the  damage  which  they  complain 
of,  was  not  done  during  the  execution  of  the  Plainti&' 
works :  but  we  contend  that  the  68th  clause  of  the  Lands 
Clauses  Act  and  the  6th  clause  of  the  Railways  Clauses 
Act,  are  not  confined  to  damage  done  during  the  progress  of 
the  worhsy  hut  extend  to  damage  consequential  on  the  com- 
pletion of  the  works.  The  road  is  an  easement  to  the  farm, 
and  we  say  that  the  Plaintiffs  have  damaged  it  by  the 
exercise  of  the  powers  conferred  upon  them  by  the  16th 
section  of  the  Railways  Clauses  Act. 

The  East  and  West  India  Docks,  Sic.  v.  Oattke,  was 
mainly  relied  on  in  support  of  the  motion  ;  but  the  fol- 
lowing cases  also  were  cited :  Cooling  v.  The  Great 
Northern  Railway  Company  (c),  Regina  v.  The  Eastern 
Counties  Railway  Company  (cf),  Regina  v.  The  Lancas- 
ter and  Preston  Railway  Company  (e)^  Corrigaly.  The 
London  and  Blackwall  Railway  Company  (f),  Har- 
man  v.  Jones  {g), 

Mr.  Bet  hell  and  Mr.  Speed  in  support  of  the  injunc- 
tion.— No  two  cases  can  be  imagined  more  completely 
identical  than  this  case  and  The  London  and  North- 
Western  Railway  Company  v.  Smith,  on  which  we  rely. 

Here  the  railway  has  been  completed,  and  used,  for 
some  time,  without  complaint :  and  the  owner  of  the 
right  of  way  did  not  claim  any  compensation  in  respect  of 
the  obstruction  of  the  road.  The  Defendants  now  say 
that  their  farm  has  been  injuriously  affected  by  the  rail- 
way having  been  made  across  the  road.     Our  answer 


(c)  14  Jur.  128. 

(d)  2  Queen's  Bench  Rep.  347. 

(e)  6  Queen's  Bench  Rep.  6.59. 


(/)  5  Mann.  &  Gr.  219. 
(g)  Cr.  &  Ph.  299. 
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to  them  is  that  the  Plaintiff  had  authority,  both  un- 
der their  special  Act  and  the  general  Act,  to  do  what 
they  complain  of:  and,  therefore,  they  cannot  say  that 
their  land  has  been  injuriously  affected.  A  person  or 
his  property  may  sustain  damnum  ;  but  cannot  sustain 
injuria  from  a  lawful  act.  The  word,  ^  injuriously/  in 
the  68th  section  of  the  Lands  Clauses  Act  and  the  6th 
section  of  the  Railways  Clauses  Act,  designates  cases  in 
which  Companies  are  doing  what  they  are  not  legally 
authorized  to  do,  or  have  taken  or  are  using  land  with- 
out having  given  the  required  notices.  What  the  Plain- 
tifi&  have  done  was  not  a  wrongful,  but  a  lawful  act. 
Besides,  the  damage  in  respect  of  which  the  Defendants 
say  they  are  entitled  to  compensation,  is,  at  the  utmost, 
consequential :  and  we  contend  that  the  sections  of  the 
Acts  which  they  rely  upon,  provide  only  for  damage  done 
tit  the  execution  of  the  works.  In  Cooling  v.  The  Great 
Northern  Railway  Company^  the  Defendants,  by  iasuing 
their  precept  to  the  sheriff,  admitted  that  it  was  a  case 
for  compensation.  In  Regina  v.  The  Eastern  Counties 
Railway  Company^  the  judgment  proceeded  on  the  pecu- 
liar language  of  the  Company^s  Act.  In  Corrigal  v.  The 
London  and  Blackwall  Railway  Company y  the  Defend- 
ants, by  going  before  a  jury,  had  admitted  that  the  land 
had  been  injuriously  affected.  In  Oattkes  case^  the  com- 
plaint was  of  damage  wantonly  inflicted  by  the  Company 
in  the  execution  of  their  works ;  and  unnecessary  or  wan- 
ton damage,  being  unauthorized,  is  injuria.  Conse- 
quently, that  case  leaves  untouched  the  principle  of  Lord 
Cottenham's  decision  in  Smith's  case,  on  which  we  rely. 
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Mr.  Speed  referred  to  Blakemore  v.  The  Glamorgan- 
shire  Canal  Navigation  (g)y    Webb  v.  The  Manchester 


(ff)  1  Myl.  &  Keen,  154. 
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and  Leeds  Railway  Company  (A),  Frewin  v.  Lewis  (t), 
Poynder  v.  The  Great  Northern  Railway  Company  (j), 
The  King  v.  The  London  Dock  Company  (A:),  The  Sut- 
ton Harbour  Company  v.  Hitchens  (/). 

Mr.  J,  Parker,  in  his  reply,  cited  Thicknesse  v.  The 
Lancaster  Canal  Company  (m),  and  Ilutton  v.  The  Lon- 
don and  South' Western  Railway  Company  (n). 

The    ViCE-CHANCELLOR  : 

This  was  a  motion  to  dissolve  an  injunction  which  I 
granted,  ex  parte^  on  the  2nd  of  January  last.     The  bill 
stated  several  Acts  of  Parliament,  under  which  the  Plain- 
tiff were  incorporated ;    and  that,  under   the  powers 
thereby  given  to  them,  they  proceeded  to  make  their  rail- 
way, and  carried  it,  at  right  angles,  across  a  road  leading 
from  the  village  of  Streetway  to  a  farm  of  the  Defend- 
ants, called  the  Hill  Cottage  Farm.       The  bill  then 
states  that,  on  the  12th  of  December  1850,  the  Defend- 
ants caused  a  notice  to  be  served,   on  the  PlaintiflEs, 
claiming,    from  them,  under   the  68th  section  of  the 
Lands  Clauses   Act,  a  sum  of  550/.  by  way  of  com- 
pensation for  the  damage  occasioned,  to  their  said  farm, 
by  reason  of  the  railway  crossing,  on  a  level,  the  only 
road  to  it ;  and  the  Defendants  called  on  the  Company 
either  to  pay  the  sum  of  550Z.  which  they  so  claimed, 
or  else  to  summon  a  jury  to  assess  the  amount  of  the 
damage.     The  bill  then  charges  that  the  carrying  of  the 
railway  across  the  road  in  question,  was  not  an  injurious 
affecting  of  the  Defendants'*  farm  within  the  true  intent 
and  meaning  of  the  68th  section  of  the  Lands  Clauses 
Act;    and  it  prays,  among  other  things,  an  injunction 


(A)  4  Myl.  &  Cr.  IKi. 
(0  Ibid,  249. 
U)  2  rhill.  330. 
(A)  5  Add.  &  Ell.  163. 


(/)  15  Jur.  70. 

(m)  4  Mees.  &  Wels.  472. 
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restraining  the  Defendants  from  taking  any  proceedings 
whatever  against  the  Plaintiffs  pursuant  to  their  notice, 
or  from  taking  any  other  proceedings,  under  the  Lands 
Clauses  Act,  for  settling  the  amount  of  compensation. 
Upon  an  application  to  me,  ex  parte,  on  the  filing  of  the 
bill,  I  granted  the  injunction  in  conformity  with  the 
prayer,  and  I  did  so  on  the  authority  of  the  case  of 
The  London  and  North-Western  Railway  Company  v. 
Smith  (o).  That  case  appeared  to  me  to  be  an  authority 
precisely  in  point.  There,  the  complaint  of  Smith  was 
that  the  Company  had  carried  their  railway  across  a  pub- 
lic street,  which,  by  their  Act,  they  had  authority  to  do,  and 
so  had  greatly  incommoded  the  inhabitants  of  one  end  of 
the  intersected  street,  making  the  access  to  their  houses 
much  less  convenient  than  it  had  theretofore  been. 
Smithy  as  one  of  such  inhabitants,  had  made  a  claim  for 
compensation,  and  given  the  notice  for  summoning  a  jury ; 
and  the  Company,  thereupon,  filed  their  bill  to  restrain 
Smith  from  proceeding  on  his  notice,  on  the  ground,  as 
in  this  case,  that  the  act  complained  of,  was  not  one  in 
respect  whereof  they  were  liable  to  make  compensation 
at  all.  The  late  Vice- Chancellor  of  England,  in  this 
state  of  things,  refused  an  injunction,  but  Lord  Cotten- 
ham,  on  appeal,  granted  it ;  and  the  ground  of  his  deci- 
sion was  that  this  Court  will  not  permit  a  party  to  put  in 
force  the  powers  given  him,  by  the  Act,  for  assessing  the 
amount  of  his  damage,  until  he  has  first  established  his 
legal  right  to  some  compensation  ;  that  is,  until  he  has 
shown  that  the  damage  complained  of,  is  damage  in  re- 
spect of  which  the  68th  section  of  the  Lands  Clauses  Act 
entitles  the  party  to  redress.  There  is  no  mistake  as  to 
the  grounds  on  which  Lord  Cottenham  proceeded.  The 
course  which  legislation  has  taken  in  these  cases,  has 
been  this  :  Formerly  the  practice  was  to  provide,  by  each 
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special  Act,  that  the  party  claiming  compensation,  should 
call,  on  the  Company,  to  take  steps  for  summoning  the 
jury.  If  the  Company  considered  the  act  complained  of 
to  be  one  in  respect  of  which  the  statute  did  not  entitle 
the  claimant  to  compensation,  they  refused  to  cause  the 
jury  to  be  summoned  ;  and  the  remedy  of  the  daimuit 
was  to  call  on  the  Company,  by  mandamus,  to  take  the 
necessary  steps.  In  this  proceeding,  the  question  whe- 
ther the  case  was  or  was  not  a  case  entitling  the  party 
to  compensation,  was  judicially  decided ;  if  in  the  nega- 
tive, the  mandamus  was  refused,  and  there  was  an  end  to 
the  case ;  if  in  the  affirmative,  a  peremptory  mandamus 
issued ;  the  jury  was  summoned  and  the  amount  of  da- 
mage was  assessed.  But  by  the  general  Lands  Clauses 
Act  (whether  by  any  previous  special  acts  I  am  not  sure) 
this  course  of  proceeding  was  departed  from.  The  Le- 
gislature relieved  the  party  claiming  compensation  from 
the  necessity  of  applying  for  a  mandamus,  by  enabling 
him  to  fix  his  own  amount  of  damages,  where  dami^ 
within  the  meaning  of  the  statute,  has  been  incurred,  and 
by  compelling  the  Company  to  pay  that  amount  unless, 
within  twenty-one  days,  they  take  measures  for  conve- 
ning the  jury.  Where,  therefore,  the  Company  dispute 
both  the  right  of  the  party  to  recover  any  damage  and 
the  amount  claimed,  the  only  course  given  to  them 
by  the  statute,  is,  first,  to  summon  the  jury,  and  then^ 
supposing  the  jury  to  assess  some  amount  of  damage  as 
due,  to  refuse  payment  of  the  sum  so  assessed,  leaving 
the  party  to  recover  it  by  action.  In  such  an  action, 
the  claimant  would  be  obliged  to  aver  that  he  had  sus- 
tained damage  within  the  meaning  of  the  statute.  This 
averment  would  be  traversed  ;  and  so  the  question  of  right 
would  be  determined.  If  the  Company  do  not  dispute  the 
amount  claimed,  but  only  deny  the  right  to  compensation 
at  all,  then  they  will,  of  course,  refuse  to  summon  the  jury, 
and  will  leave  the  party  to  bring  his  action  for  the  amount 
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claimed ;  and,  in  such  an  action,  the  right  will,  at  once,  be 
tried.  In  this  state  of  the  law,  Lord  Cottenham  had  to  de- 
cide, iniYiQC^Qot  The  London  and  North'  Western  Railway 
Company  v.  Smithy  whether  the  Company  were  entitled  to 
any  relief,  in  this  Court,  by  way  of  injunction  restraining 
the  claimant  from  proceeding  to  compel  them  to  summon 
a  jury,  until  he  had  first  established  a  legal  title  to 
something,  by  showing  that  the  acts  complained  of  were 
such  as  constituted  damage  or  injury  within  the  68th 
section  of  the  Lands  Clauses  Act.  His  Lordship,  in  his 
judgment,  after  remarking  that,  under  the  former  state 
of  the  law,  the  mandamus  compelled  the  claimant  to  es- 
tablish his  title  to  relief  before  he  put  the  Company  to 
the  necessity  of  causing  a  jury  to  be  summoned  for  assess- 
ing its  amount,  proceeds  as  follows  :  ^^  Then  comes  an 
Act  of  Parliament,  which,  for  the  purpose  of  correcting 
a  supposed  evil,  creates  a  much  greater  one,  by  pre- 
venting the  Company  from  having  the  means  of  ascer- 
taining the  preliminary  question  of  right,  before  they  go 
to  the  Sheriff's  jury  to  assess  the  amount.  This  state 
of  the  statute  law  alone,  would  be  quite  sufficient  to 
justify  the  interposition  of  this  Court ;  because  it  would 
not  be  just  to  permit  a  party  to  be  involved  in  a  litiga- 
tion of  this  kind,  without  first  ascertaining  whether  the 
right  claimed  does  in  fact  exist.  In  such  a  state  of 
circumstances,  the  only  remedy  is  an  equity,  which 
applies  to  all  cases  where  a  party  is  sought  to  be  af- 
fected, as  this  Company  would  be,  by  the  provisions  of  the 
Act  in  question,  and  entitles  the  party  aggrieved  to  come 
here  for  an  injunction."  This  decision  of  Lord  Gotten- 
ham's,  appeared  to  me  to  be  a  distinct  authority  in  favour 
of  the  Plaintiff  in  the  present  case ;  and  I  granted  the 
injunction  accordingly,  and  I  did  so  without  much  con- 
sidering whether  or  not,  if  the  matter  were  untouched 
by  authority,  I  should  have  come  to  the  same  conclusion. 
It  was  the  decision  of  the  Lord  Chancellor  on  appeal, 
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and,  of  course,  I  was  bound  to  follow  it  in  a  case  where 
the  facts  seemed  to  me  to  be,  in  principle,  the  same ;  and, 
in  fact,  I  have  granted  more  than  one  injunction  acting  on 
that  same  authority.  The  argument  on  the  present  mo- 
tion, has  led  me  to  consider,  more  attentively,  the  princi- 
ples of  Lord  Cottenham's  decision,  and  I  must  confess  that, 
with  the  most  profound  respect  for  all  which  proceeded 
from  that  very  eminent  Judge,  I  cannot  say  that  I  feel 
convinced  by  his  reasoning.  It  may  be  that  the  alterar 
tion  introduced  into  the  law  by  enabling  a  party  claiming 
compensation  to  get  rid  of  the  mandamus,  was  an  unwise 
change.  Still  it  was  the  Act  of  the  Legislature.  A 
course  of  proceeding  is  chalked  out  whereby  a  party  al- 
leging that  he  has  suffered  an  infringement  of  a  legal 
right,  is  enabled,  in  a  particular  mode  of  legal  proceed- 
ing, to  obtain  legal  redress.  He  cannot  get  that  redress 
without  establishing  his  title  to  compensation  and  the 
amount  of  damage  he  has  sustained :  and,  the  Legisla- 
ture having  pointed  out  the  steps  by  which  he  is  to 
arrive  at  that  result,  what  right  has  this  Court  to  say, 
to  a  party  affected  by  no  equity  whatever :  "  You  shall  not 
proceed  to  assert  your  legal  rights  in  the  mode  prescribed 
by  law  ?"  I  can  discover  neither  principle  nor  authority 
for  such  interference.  It  was  contended  that  the  deci- 
sion might  be  supported  on  principles  analogous  to  those 
on  which  this  Court  relieves  against  penalties.  But  I 
do  not  think  that  that  argument  can  be  supported.  The 
ground  of  relief  against  a  penalty,  is  that,  though  there 
is  a  legal  right  to  the  penalty,  yet  the  real  meaning  of 
the  parties,  all  along,  was  that  the  penalty  should  be  a 
mere  security  for  something  else.  Here,  no  such  ques- 
tion can  ever  arise.  The  sum  claimed  is  claimed  not  as 
a  penalty,  but  as  the  real  amount  of  damage  sustained. 
This  the  Company  may  dispute ;  and,  unless  they  do  so, 
they  admit  the  amount  claimed  to  be  the  fair  measure  of 
damage,  if  any  damage  has  been  sustained ;  and,  though 
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it  may  seem  that  the  more  reasonable  course  would  have 
been  to  compel  the  claimant  first  to  establish  his  title  to 
some  damage,  and  then  to  ascertain  the  amount,  yet  I 
cannot  think  it  a  due  exercise  of  the  powers  of  this  Court, 
to  say  that,  because  the  Legislature  has  obliged  a  party 
to  proceed  in  what  appeai*s  to  us  as  an  inconvenient 
course,  therefore,  this  Court  will  step  in  and  compel  him 
to  proceed  diflTerently.  Such  an  exercise  of  authority, 
appears  to  me  to  be  rather  making  than  administering 
law. 
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I  have  felt  warranted  in  making  these  remarks  on  a 
judgment  to  which,  as  being  that  of  a  Court  of  appeal,  I 
should,  ordinarily,  have  been  bound  to  defer,  in  conse- 
quence of  the  recent  decision  of  the  Lord  Chancellor  in 
the  case  of  lite  East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company  v.  Gattke,  In  that 
case  Gattke  made  a  claim  on  the  Company,  under  the  68th 
section,  for  a  sum  of  480/.,  as  compensation  for  damage 
alleged  to  have  been  sustained  by  reason  of  the  dust  and 
dirt  occasioned  by  the  Company  having  damaged  his 
goods,  and  by  reason  of  his  customers  having  been  com- 
pelled, by  the  obstruction  occasioned  by  the  works  of  the 
Company,  to  quit  the  side  of  the  road  on  which  the 
Defendant's  shop  was  situate  and  to  pass  on  the  op- 
posite side;  and  also  by  the  Company  having  stop- 
ped up  a  lane  or  passage  along  which  he  was  entitled  to 
a  right  of  way  to  the  back  part  of  his  premises.  Gattke 
having  made  his  claim  and  served  a  notice,  on  the 
Company,  calling  on  them  to  summon  a  jury,  the  Com- 
pany filed  their  bill  to  restrain  him  from  all  further  pro- 
ceedings under  his  notice,  on  the  ground  that  the  case 
was  not  one  in  which,  under  the  68th  section,  he  was  en- 
titled to  any  compensation  at  all.  Sir  James  Wigram^ 
acting  on  the  authority  of  Lord  Cottenhanis  decision, 
granted  the  injunction.     But,  after  much  consideration, 
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the  Lord  Chancellor  has  dissolved  it.  And  that  decision 
of  the  Lord  Chancellor  appears  to  me  to  be  directly 
in  point  in  the  present  case.  Here,  as  in  that  case, 
the  alleged  grievance  is  personal  to  the  complaining 
party  only,  and  not  extending,  generally  though  with 
different  degrees  of  intensity,  to  all  her  Majesty^s  sub- 
jects, as  in  the  case  before  Lord  Cottenham. 


It  was  argued,  for  the  Company,  that  the  68th  section 
applies,  not  to  damage  occasioned  by  the  works  having 
been  made,  that  is,  by  the  mere  existence  of  the  works, 
but  only  to  such  damage  as  may  have  been  produced  by 
the  works  while  in  progress  of  execution :  and,  here,  it  was 
said,  the  claim  is  wholly  for  damage  occasioned  by  the  ex- 
istence of  the  railway  as  a  completed  work.  Whereas,  in 
Oattkes  case^  some  part  of  the  compensation  claimed, 
was  for  the  annoyance  produced  by  the  works  while  in 
progress.  To  this  argument  there  appears  to  be  two 
answers.  First :  there  is  nothing  on  the  face  of  the  no- 
tice served  on  the  Plaintiffs  in  this  case,  which  would  ex- 
clude the  Defendants  from  giving  evidence  of  and  obtain- 
ing compensation  for  damage  occasioned  to  them  during 
the  progress  of  the  works  as  well  as  since  the  completion 
of  the  railway  ;  and,  secondly,  (on  which  I  mainly  rely) 
that  the  question  whether,  under  the  68th  section,  the 
Defendants  are  entitled  to  compensation  for  damage  re- 
sulting from  the  existence  of  the  railway  as  a  completed 
work,  is  a  purely  legal  question,  to  be  settled  in  the  ordi- 
nary course  of  legal  proceeding  without  the  intervention 
of  this  Court.  I  may  add,  further,  that,  if  there  were 
any  validity  in  this  distinction,  the  Lord  Chancellor^  in 
Gattkes  case^  would  not  have  altogether  dissolved  the 
injunction,  but  have  only  so  modified  it  as  to  make  it  ap- 
plicable to  so  much  only  of  the  Defendants^  claim  as  re- 
lated to  the  injury  arising  from  the  railway  having  been 
made ;  for,  there^  as  in  this  case,  a  part  at  least  of  the 
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damage  for  which  Oattke  sought  relief,  had  been  occa- 
sioned, not  by  the  works  while  in  progress,  but  by  the 
railway  having  been  completed.  And,  not  being  able  to 
discover  any  distinction,  in  principle,  between  this  case 
and  Gattke^Sf  I  shall,  certainly,  act  on  that  decision, 
and  dissolve  the  injunction  which  I  granted  before  that 
case  had  been  decided.  I  should  probably  have  felt 
bound  to  take  that  course  even  if  I  had  not  taken  the 
same  view  of  the  law  as  was  taken  by  the  Lord  Chancel- 
lor. But  I  do  so  the  more  readily  because  I  cannot  but 
admit  the  force  of  the  reasoning  by  which  the  Lord 
Chancellor  justified  his  judgment  in  that  case.  If  there 
is  any  part  of  that  reasoning  the  weight  of  which  I  do 
not  feel,  it  is  the  mode  in  which  his  Lordship  endeavours 
to  distinguish  the  case  before  him  from  that  before  Lord 
Cottenham.  The  only  distinction  pointed  out  in  the 
judgment,  is  that,  in  Lord  Cottenham  8  case,  the  claim- 
ant demanded  compensation  for  what  would,  in  a  greater 
or  a  less  degree,  have  entitled  any  one  of  her  Majesty's 
subjects  to  make  a  similar  demand.  I  doubt  whether 
this  afibrds  any  real  distinction  in  principle.  In  such  a 
case,  it  may  be  much  more  easy  to  say,  by  anticipation, 
that  the  claimant  must  fail  in  establishing  a  legal  title  to 
damages  than  if  he  were  proceeding  on  a  complaint  of 
damage  affecting  his  own  property  alone.  Still,  what 
the  claimant  is  asserting,  is  a  mere  legal  right.  Surely, 
he  is  at  liberty,  if  he  can,  to  establish  this  right  by  the 
ordinary  course  of  law.  Lord  CottenhanCs  decision,  it 
must  be  observed,  does  not  proceed  on  the  ground  that 
the  claimant  had  no  legal  right,  and,  so,  ought  not  to  be 
aUowed  to  harass  the  Company  by  vexatious  proceed- 
ings. If  that  were  a  principle  on  which  the  Court  could 
act,  and  it  had  been  clear  that  there  was  no  legal  right, 
then  the  course  adopted  for  putting  the  question  of  right 
or  no  right  into  a  train  of  legal  inquiry,  would  have  been 
unnecessary.     The  decision  proceeded  on  the  assumption 
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that  there  was  a  legal  question  to  be  decided  as  to  the 
claimant  s  right  of  compensation :  but  this  Court  took, 
into  its  own  hands,  the  obligation  of  obtaining  the  deci- 
sion of  a  Court  of  law  on  the  subject,  instead  of  leaving 
the  claimant  to  establish  it  in  his  own  way.  I  confess, 
therefore,  that  the  same  reasoning  which  led  the  Lord 
Chancellor  to  dissolve  the  injunction  in  Gattkes  case^ 
must,  as  I  should  have  thought,  have  led  him  to  a  simi- 
lar decision  in  Smith's  case.  It  is  not,  however,  neces- 
sary to  discuss  this  point.  For,  if  there  be  any  validity 
in  the  only  distinction  pointed  out,  by  the  Lord  Chan- 
cellor,  as  existing  between  the  two  cases,  namely,  that 
the  damage  complained  of  in  the  one  case,  was  a  public 
wrong,  and,  in  the  other,  a  private  injury,  it  is  clear  that 
the  claim  set  up  in  this  case  ranges  itself  under  the  latter 
head.  The  damage  complained  of  by  the  Defendants  in 
this  case,  affects  them  and  them  only ;  and  so  must  be 
governed  by  the  decision  of  the  Lord  Chancellor,  and  not 
by  that  of  Lord  Cottenham. 


It  is  fit  that  I  should  advert  to  an  argument  pressed 
on  me  by  the  Counsel  for  the  Plaintiffs,  only  to  show  that 
it  had  not  been  overlooked.  It  was  urged  that  the  only 
grievance  insisted  on  by  the  claimants  in  this  case,  was 
that  the  railway  crossed  the  approach  to  their  farm  on 
a  level,  and  that  the  Company  had  not  made  such  gates, 
as,  under  these  circumstances,  they  are,  by  the  Railway 
Clauses  Act,  bound  to  make;  and  for  this,  it  was  con- 
tended, the  Acts  provide  a  special  mode  of  obtaining  re- 
dress by  application  to  two  justices.  The  answer  to  this 
argument  is,  first,  that  though  the  want  of  proper  gates, 
is  v.hat  the  claimants  point  out,  in  the  letter  which  ac- 
companied their  notice,  as  the  subject-matter  of  their 
alleged  grievance ;  yet  the  notice  itself  does  not  so  limit 
their  complaint ;  and,  secondly,  if  this  be  the  only  griev- 
ance, and  if  a  special  mode  of  obtaining  redress  is  given 
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so  as  to  exclude  all  right  under  the  68th  section,  that 
will  afford  the  Company  a  good  legal  defence  against  the 
claim  sought  to  be  enforced  against  them ;  and,  so,  no 
valid  distinction,  in  principle,  can  be  made  between  such 
a  claim  and  a  claim  in  respect  of  which  no  such  special 
mode  of  redress  is  provided. 

I  am,  therefore,  of  opinion  that  this  injunction  must 
be  dissolved. 


1851. 

South  Staf- 
fordshire 
Railway 
Company 

V, 

Hall. 


IN  THE  WINDING-UP  OF  THE   INDEPEND- 
ENT ASSURANCE  COMPANY. 


1851: 
25th  April. 


Joint-stock 
companies 
winding-up 

Acts. 
Contributory. 


HOLT'S   CASE. 

X  HIS  was  a  motion,  on  behalf  of  the  official  manager, 

that  Robert  Holt's  name  might  be  replaced  on  the  list  of 

contributories,  as  the  holder  of  1 50  shares. 

The  managing 

The  provisional  directors  awarded  those  shares,  in  Sep-  CoraDanv  having 

tember  1848,  to  William  Holt,  the  managing  director,  in  had  150  shares 

consideration  of  his  services,     William  and  Robert  were  f  ^*'/l^^  '^  P*™ 

by  the  provi- 

brothers ;  and,  as  William  was  the  covenantee  in  the  sional  directors, 
deed  of  settlement,  and,  consequently,  could  not  covenant  ^  consideration 
with  himself,  Robert^  at  his  request,  executed  the  deed,  ^^^  bemg  'he* 
on  the  2nd  of  October  1848,  as  the  holder  of  the  150  covenantee  in  the 

shares ;  and  several  of  the  other  shareholders  executed  it  ^^^^  of  settle- 
ment, nis  bro- 

after  him.  In  December  1848,  the  directors,  thinking  ther,  at  his  re- 
quest, executed 
the  deed  as  the  holder  of  the  shares ;  and  several  other  share- 
holders executed  it  after  him.  Afterwards  the  directors  rescinded 
the  resolution  by  which  they  had  awarded  the  shares,  and  the  ma- 
naging director  delivered  up  the  certificates  for  the  shares,  to 
them.  The  Master  excluded  the  brother's  name  from  the  list  of 
contributories ;  but  the  Court  ordered  it  to  be  restored. 
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1851.  they  had  done  wrong  in  awarding  the  shares  to  William 

Holt's  Cask     ^^^^9  rescinded  the  resolution  passed  on  that  occasion, 

and,  William  Holt^  at  their  request,  delivered  up  the 
certificates  for  the  shares,  to  them. 

Mr.  Bethell  and  Mr.  Roxburgh^  in  support  of  the 
motion,  said  that  the  position  in  which  Robert  Holt  had 
placed  himself,  with  regard  to  the  other  shareholders, 
by  executing  the  deed,  could  not  be  altered  by  a  verbal 
resolution  of  the  directors :  that  the  deed  provided  only 
two  modes  by  which  a  party  who  had  executed  it,  could 
be  freed  from  the  liability  which  he  had  thereby  in- 
curred: that  one  of  those  modes  was  transferring  his 
shares,  and  the  other,  forfeiting  them;  and  that,  as 
Robert  Holt  had  done  neither  the  one  nor  the  other, 
his  liability  still  continued ;  and,  therefore,  the  Master 
ought  not  to  have  erased  his  name  from  the  list :  David- 
son's case  {a). 

Mr.  Cairns^  for  Robert  Holt^  said  that  there  was  no 
fraud  in  this  case,  as  there  was  in  Davidsons  case ;  but 
that  the  directors,  when  they  allotted  the  shares,  and 
William  Holt^  when  he  accepted  them,  conceived  that 
the  directors  had  authority  to  make  the  allotment :  that 
the  mistake  was  mutual :  that  the  directors,  when  they 
discovered  their  error,  rectified  it,  as  they  were  at 
liberty,  and,  indeed  bound  to  do :  that  the  covenants  in 
fche  deed  were  limited,  and  applied  only  to  the  time 
during  which  the  covenantor  held  shares  in  the  Com- 
pany ;  and,  therefore,  if  he  ceased  to  be  a  shareholder, 
by  any  means,  his  liability  was  at  an  end  :  consequently, 
the  Master  had  properly  excluded  Robert  Holts  name 
from  the  list. 

(a)  3  De  G.  &  Smale,  21. 
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The   Vtce- Chancellor. — Several   of   the    shareholders  1851. 


executed  the  deed  after  Robert  Holt.     They  may  have    Holt's  Case. 
executed  it  on  the  faith  that  he  was  a  shareholder. 

Mr.  Cairns. — Robert  Holt^  like  every  other  share- 
holder who  executed  the  deed,  agreed  to  be  bound  by  it 
80  long  only  as  he  continued  a  shareholder.  Those  who 
executed  it  after  him,  could  not  know  that  he  still  held 
his  shares.  He  might,  for  anything  that  they  could 
know,  have  either  transferred  or  forfeited  his  shares. 

The  Vice-Chancellor  : 
I  do  not  entertain  a  particle  of  doubt  upon  this  case. 

What  Mr.  Robert  Holt's  reason  was  for  executing 
the  deed  of  settlement,  is  a  matter  which  it  is  too  late 
to  speculate  upon  when  he  has  executed  it.  Because, 
by  executing  it,  he  entered  into  engagements  with 
persons  who  were  wholly  ignj^rant  as  to  the  circum- 
stances connected  with  the  shares  in  respect  of  which 
he  executed  the  deed.  Every  one  of  those  individuals 
executed  the  deed  on  the  faith  that  every  person  who 
executed  it,  should,  to  the  extent  of  the  shares  for  which 
he  executed  it,  bear  the  common  liability  and  partici- 
pate in  the  profit  to  be  derived  from  the  imdertaking. 

Now  let  us  see  what  the  terms  of  the  deed  are;  It 
begins  by  reciting  the  intention  to  form  a  Company  to 
be  called  The  Independent  Assurance  Company :  to  raise 
100,000/.  by  8000  shares  of  12/.  10^.  each,  and  that,  on 
each  share,  there  shall  be  a  deposit  of  1^.  Sd,  per  share 
payable  on  the  original  taking  up  of  the  same.  Then  it 
recites  that  the  provisional  directors  have  made  an 
allotment  of  shares  in  the  Company,  commencing  with 
No.  1  and  ranging,  in  a  consecutive  series,  up  to  the 
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1851.  number  2311 ;  and  that,  subscriptions  to  the  Company 

Holt's  Case  '^^^^"g  been  opened,  the  provisional  directors  have  re- 
tained to  themselves,  and,  upon  the  application  of  the 
several  other  parties  thereto,  that  is  Mr.  Robert  Holt 
among  others,  have  apportioned,  to  them,  the  shares  in 
the  Company  set  opposite  to  the  names  of  themselves, 
the  directors,  and  such  other  parties  respectively,  in  the 
first  schedule  thereto  annexed  (that  includes  the  150 
shares  allotted  to  Mr.  Robert  Holt)  ;  and  that  the  direc- 
tors and  the  other  parties  have  paid,  to  the  bankers  of 
the  Company,  the  deposit  of  1^.  id.  on  the  shares  sub- 
scribed for  by  them  respectively.  Then  the  deed  wit- 
nesses, and  it  is  thereby  declared,  between  and  by  the 
several  persons  parties  thereto,  and  each  of  such  persons, 
except  Mr.  William  Holt,  so  far  as  relates  to  the  acts, 
deeds  and  defaults  of  himself  or  herself,  and  of  his  or  her 
heirs,  executors  and  administrators,  and  not  further  or 
otherwise,  doth  thereby,  for  himself  and  herself,  and  his 
and  her  heirs,  executors  and  administrators,  severally 
and  respectively,  covenant,  with  the  said  William  Holt, 
his  executors  and  administrators,  that  all  the  said  several 
persons  parties  to  the  deed  who  are  thereinafter  deno- 
minated by  the  title  of  shareholders  (that  includes  Mr. 
Robert  Holt)^  and  the  several  other  persons  who  sliall 
become  shareholders  as  thereinafter  mentioned,  shall, 
while  holding  shares  in  the  capital  of  the  Company, 
be  and  continue,  until  the  Company  shall  be  dissolved 
under  the  provisions  thereinafter  contained,  a  Company  in 
manner  thereinafter  mentioned :  and  that  each  of  such 
shareholders,  will,  when  required,  pay  up  the  amount  of 
the  instalments  payable  on  the  shares  taken  by  him  or 
her  respectively,  and  perform  the  several  covenants  therein 
contained  on  the  part  of  the  shareholders.  The  deed 
then  provides  for  the  shareholders  transferring  their 
shares  and  for  their  forfeiting   their   shares :    and   it 
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points  out   no   other   mode    by  which   the   sharehold-  1851. 

era  can  cease  to  be  such.  Now  Mr.  Cairns^s  argu-  ^q^x's  Case. 
ment  was  that  the  liabilities  which  the  shareholders 
incurred  by  executing  that  deed,  continued  only  while 
they  were  holding  shares.  But  my  opinion  is  that, 
according  to  the  true  intent  and  meaning  of  the  deed, 
those  liabilities  continued  until  the  parties  ceased  to  fill 
the  character  which  they  represented  themselves  as  hold- 
ing, that  is,  until  they  ceased  to  be  shareholders  in  one 
or  other  of  the  moAeB pointed  out  by  the  deed;  and,  as 
Mr.  Robert  Holt  has  neither  transferred  nor  forfeited 
the  shares,  as  the  holder  of  which  he  executed  the  deed, 
and  as,  by  executing  it,  he  entered,  impliedly,  into  obliga- 
tions with  all  the  other  persons  who  executed  it,  it 
appears  to  me  that  he  must  bear  his  share  of  the  liabili- 
ties which  he  incurred.  Consequently,  his  name  must  be 
restored  to  the  list  of  contributories,  and  the  official 
manager  must  have  his  costs  out  of  the  estate. 

I  do  not  believe  that  any  fraud  was  intended  by  the 
directors.  They  conceived  that  what  they  did  was  right ; 
and,  when  they  found  that  it  was  wrong,  they  undid  what 
they  had  done. 


Vol.  I.     N.  S.  b  ■ 
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IN  THE  WINDING-UP  OF  THE  DIRECT 
BIRMINGHAM,  OXFORD,  READING  AND 
BRIGHTON  RAILWAY  COMPANY. 

ONIONS'S   CASE. 

X  HE  secretary  to  the  Company  wrote  a  letter  to  Mr. 
Onions^  a  provisional  committee-man,  dated  Moor  gate 

Street^  10th  of  October  1845,  and  in  the  following  words : 

a  Company  "  ^^^  '  ^  *™  requested  to  inform  you  that  the  committee 

wrote  to  A,^  a      of  management  has  apportioned  one  hundred  shares  in  the 

member  of  the     Company,  to  each  member  of  the  provisional  committee. 

provisional  com-  -^.  . ,  . 

mittee^  inform-     You  will  please  inform  me,  on  or  before  Wednesday 

morning  next,  whether  you  will  take  that  or  any  less 

number  of  shares.     Should  you  not  reply  by  that  time. 


1851: 
May  28th. 

^ . ' 
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Acceptance  of 

shares. 


ing  him  that 

the  managing 

committee  had 

apportioned  one   the  committee  will  consider   you  decline  taking  any.*' 

hundred  shares  j^^^  Onions  s  answer  to  that  letter  was  dated  Brosley, 
to  each  member  i     i.  >-,      ,  r»  o- 

of  theprovi-         ^he  14th  of  October  1845,  and  was  as  follows  :    "  Sir: 

sional  commit-  In  reply  to  your  circular  of  the  10th  instant  (which  only 
tee  and  request-  ^^^  ^^  y^^^^  ^j^j^  ^^rning)  informing  me  that  I  am  en- 
mg  to  be  m-  ^  .  . 

formed,  on  or       titled  to  one  hundred  shares  in  the  Direct  Birmingham^ 

before  a  certain  Oxford^  Reading^  and  Brighton  Railway  Company,  and 
dav  whether  A»  ,  >/  *.      ^ 

woiid  take  that*  requesting  an  answer  on  or  before  to-morrow  morning,  / 

or  any  less  num-  have  to  request  that  number  of  shares  may  be  reserved 
ber  of  shares,       f  ,. 

otherwise  the       ^^^  ^^' 
committee 

would  consider  The  question  was  whether  Mr.  Onions' s  letter  amounted 
that  he  declined  ^  ^  i..i       i 

taking  any.    A.,  to  an  acceptance  oi  the  shaves. 

in  answer,  re- 

2 nested  that  the  one  hundred  shares  might  he  reserved  for  him.     The 
'curt  directed  an  issue  to  fry  whether  A,  had  accepted  the  shares. 
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The  Vicb-Chancellor  said  that  his  acquaintance  with  1851. 

mercantile  language  was  not  sufficient  to  enable  him  to  de-       Onions's 
cide  that  Mr.  Onions  had  accepted  the  shares  by  request-  Case. 

ing  that  they  might  be  reserved  for  him ;  and  that  he 
should  direct  an  issue,  in  order  that  the  question  might 
be  determined  by  a  jury, 

Mr.  Bethell,  Mr.  Rolt,  Mr.  W.  T.  S.  Daniel  and  Mr. 
Roxburgh^  were  the  Counsel  in  the  case. 


B 
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28th  May. 


Joint-stock 


companies 
UPFILL'S  CASE.  mnding-upActs,, 

^  Contributory. 

1  HE  above-mentioned  Company  was  registered  provi-  ^«^« 

sionally  only.     After  Mr.  UpJUFs  name  had  been  placed  The  Master 
on  the  list  of  contributories  pursuant  to  the  decision  of  ought  not  to 
the  House  of  Lords  (a),  the  Master  made  an  order  for  a  ™*  contribu-^ 
call,  of  21.  1 2^.  6d.  per  share,  upon  that  gentleman  and  tory,  until  he 

certain  other  persons  named  in  the  list.     That  ord^r  was  ^**  ascertained 

_,  1         .ix.^  X        11.1       m.i  ^hat  the  contn- 

founded  on  a  financial  statement  made  by  the  official  ma-  butory  is  liable 

nager,  from  whence  it  appeared  that  certain  debts  re-  ^  pay  ^h®  debt 

mained  due  from  the  Company :  but  there  was  nothing  ^^J^  ^  which 

to  show  that  Mr.  Upjlll  or  any  of  the  other  individuals  the  oillis  made, 

on  whom  the  call  was  made,  were  liable  to  pay  the  debts 


(a)  See  Button  v.  Upjill,  2  House  of  Lords  Cases,  674. 

B  B   2 
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1851.  in  respect  of  which  the  call  was  made;  and,  on  that 

Upfill's       account, 


Case. 


Mr.  Rolt  and  Mr.  W.  T.  S.  Daniel,  for  Mr.  UpfiUy  now 
moved  that  the  order  for  the  call  might  be  discharged. 
They  said  that  a  state  of  facts  ought  to  have  been  laid 
before  the  Master,  before  he  made  the  order,  showing  that 
the  debts  were  incurred  after  Mr.  UpJiU  had  consented  to 
be  a  provisional  committee-man  and  to  take  shares  in  the 
Company ;  and  showing  also  which  of  the  debts  were  in- 
curred by  Mr.  UpJilVs  order  or  under  his  authority,  and 
that  they  were  necessarily  incurred  in  launching  the  con- 
cern :  that  the  liability  to  be  a  contributory  and  the  lia- 
bility to  a  call,  were  not  the  same  thing :  that  the  ques- 
tion as  to  Mr.  UpfilVs  liability  to  the  call,  was  still  open, 
notwithstanding  the  decision  of  the  House  of  Lords: 
that  that  decision  had  established  only  one  step  towards 
his  liability  ;  and  that  the  Master  had  no  power  to  make 
a  call  upon  a  contributory,  until  he  had  ascertained  that 
the  contributory  had,  either  expressly  or  impliedly,  given 
authority  to  incur  the  debt  for  payment  of  which  the 
call  was  made,  or  had  guaranteed  the  payment  of  it. 
They  referred  to  the  judgment  in  Hutton  v.  Upfill,  pages 
691,  692  and  694,  and  to  Lloyd's  case  (i),  Jameses 
case  (c),  Bell  v.  Lord  Mexhorough  (d)  and  the  83rd  sec- 
tion of  the  Winding-up  Act  of  1848,  11  &  12  Vict.  c.  45. 

Mr.  Bethell  and  Mr.  Roxburgh^  for  the  Official  Ma- 
nager, said  that  the  judgment  of  the  House  of  Lords  de- 
cided that,  from  and  after  the  date  of  the  letter  in  which 
Mr.  Upfill  said :  "I  accept  the  one  hundred  shares 
allotted  tp  me,^*  the  provisional  committee  had  power  to 

(6)  Ante,  248.  (c)  Ante,  140. 

(d)  5  Railway  Cases,  149. 


CASES   IN  CHANCERY.  397 

bind  him  by  their  acts  and  engagements,  and  all  things  1651. 


done  by  them,  were  done  as  his  agents  (e).     They  relied       Upfill's 
on  the  28th  section  of  the  Winding-up  Act  of  1849,  12  Cask. 

&  13  Vict.  c.  108 ;  and,  in  order  to  show  its  full  force, 
contrasted  it  with  the  84th  section  of  the  Act  of  1848, 
which  it  repealed.  They  further  said  that  the  order  for 
winding  up  a  company,  was  equivalent  to  a  judgment  in 
favour  of  all  the  creditors  of  the  Company :  that  the 
selection  of  the  parties  to  pay  the  call,  and  the  distribu- 
tion of  the  call  amongst  them,  were  equally  at  the  unre- 
stricted discretion  of  the  Master:  that,  if  there  were  sixty 
persons  on  the  list  of  contributories,  the  Master  might 
order  one  of  them  to  pay  ten  shiUings,  and  another  ten 
pounds ;  or  any  one  of  them  to  pay  the  whole  amount  of 
the  call ;  and  that  too,  notwithstanding  there  might  be, 
eventually,  one  hundred  contributories ;  and,  that  the 
party  or  parties  who  had  paid  the  call,  might  require  the 
Master  to  compel  contribution  from  the  other  contribu- 
tories; which  the  Master  had  power  to  do  under  the 
Acts. 

The  Vice- Chancellor. — Mr.  Bethellhaay  to  a  great  ex- 
tent, satisfied  me  that,  if  Upjilt  was  liable,  with  others, 
to  debts  amounting  to  1000/.,  the  Master  might  make  a 
call,  to  pay  that  sum,  upon  Upfill  alone.  But  I  cannot 
think  that  the  Master  might  make  a  call,  upon  him 
alone,  to  pay  the  whole  of  the  debts  of  the  Company, 
amounting,  perhaps,  to  100,000/. 

Mr,  Rolt  replied. 

The  Vice-chancellor  :  20th  May. 

The  question  in  this  case,  arises  upon  an  order  of  the 

(e)  See  2  House  of  Lords  Cases,  691. 
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^S5l.  Master  of  the  20th  of  December  1 860,  whereby  he  has 

Upfill's       ordered  a  call,  of  21.  1 2«.  6d.  a  share,  on  several  oontri- 

Case.  butories  who  are  named  m  the  order,  including  Mr.  UpfilL 

A  motion  was  made,  before  me,  to  discharge  that  order. 

The  decision  of  the  House  of  Lords  in  UpfilCs  case,  es- 
tablished this  proposition,  simply;  that  Mr.  Upfill  was 
to  be  placed  on  the  list  of  contributories,  as  a  contribu* 
tory  in  respect  of  one  hundred  shares.  Then  the  ques- 
tion arises,  what  is  the  effect  of  that  decision !  Accord* 
ing  to  the  interpretation-clause  in  the  Winding-up  Act, 
it  decides  that  Mr.  Upfill  is  liable  to  contribute  to  ihe 
payment  of  some  debt  of  the  Company,  that  is,  accord- 
ing to  the  construction  which  has  been  put  upon  these 
words,  to  some  debt  of  the  body  of  persons  that  were 
associated  for  forming  the  Company.  The  last  words 
of  Lord  Broughams  judgment  in  UpfiWs  case^  negative 
the  notion  that  merely  being  placed  on  the  list  of  con- 
tributories,  at  all  showed  what  was  the  extent  of  the  lia- 
bility of  the  contributory.  The  being  a  contributory  in 
respect  of  one  hundred  shares  not  showing  in  respect  of 
what  he  is  to  contribute,  it  would  seem  to  follow,  of 
course,  that  it  does  not  show  in  respect  of  what  debts  he 
is  to  contribute.  Now  the  power  of  the  Master  to  make 
calls,  depends  on  sect.  83  of  the  first  Act,  and  sect.  28  of 
the  second  Act.  Sect.  83  enacts:  '^  That  at  any  time 
before  the  whole  of  the  assets  of  the  Company  shall  have 
been  collected  or  converted ;  and,  if  the  assets  remaining 
to  be  collected  or  converted  shall  not  be  capable  of  being 
immediately  realized,  although  such  assets  may  not  ap- 
pear to  be  insufficient ;  and  also,  after  the  assets  of  the 
Company  shall  have  been  wholly  exhausted,  it  shall  be 
lawful,  for  the  Master^  from  time  to  time,  to  make  calls 
on  the  contributories,  or  on  such  individual  contributories 
or  classes  of  contributories  as  he  may  think  proper  (but 
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80  far  only  as  such  contributories  respectively  shall  be  1851. 

liable,  at  law  or  in  equity,  to  pay  the  same)  as  well  for     '^    •     ,  ' 
raising  such  amount  as  may  be  necessary  to  pay  the  debts  Case. 

or  liabilities,  or  any  of  the  debts  or  liabilities  of  such 
Company,  or  any  part  thereof,  or  the  costs,  charges  and 
expenses  of  winding  up  the  same ;  as  al§o  for  the  purpose 
of  adjusting  and  settling  the  respective  claims  of  contri- 
butories upon  each  other,  or  upon  the  Company,  whether 
such  claims  shall  have  arisen  since  or  before  the  date  of 
the  petition  for  dissolution  and  winding-up,  or  for  wind- 
ing-up, as  the  case  may  be,"  and  for  payment  of  the  costs. 
Then  there  is,  in  section  84,  a  direction  as  to  apportion- 
ing the  amount  of  the  calls  ;  but  I  do  not  pay  any  atten- 
tion to  that,  because,  by  the  subsequent  Act,  that  clause 
was  expressly  repealed  and  a  new  clause  introduced  in- 
stead, namely,  section   28,   which  enacts  as  follows: 
^^  That  so  much  of  the  said  recited  Act  as  is  contained 
in  the  section  thereof  numbered  84  ^^  (that  is  the  sec- 
tion to  which  I  have  alluded)  ^'  shall  be  repealed  ;  and, 
in  lieu  thereof,  that,   when  the  Master  shall   think 
proper  to  raise  any  money  by  means  of  a  call,  he  shall 
make  such  call,  from  time  to  time,  upon  the  contribu- 
tories of  the  Company  or  any  of  them,  appearing,  for  the 
time  being,  on  the  list  of  contributories,  although  it  maj 
then  be  under  consideration  or  uncertain  whether  other 
persons  ought  or  ought  not  to  be  included  in  the  list ; 
and,  in  making  any  such  call,  it  shall  be  lawful,  for  the 
Master^  to  fix  such  an  amount  per  share  for  the  same,  as 
shall,  in  his  judgment,  be  likely  to  supply  and  bring  in  the 
whole  sum  for  the  time  being  intended  to  be  raised,  after 
taking  into  consideration  the  probability  that  some  of  the 
contributories  upon  whom  the  said  call  shall  be  made, 
should,  partly  or  wholly,  fail  to  pay  their  respective  pro- 
portions of  the  same."   Therefore,  the  Master  has  power, 
when  he  has  got  the  list  of  contributories,  to  make  calls : 
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1851 .  and  he  is  to  make  a  call  for  such  a  sum  of  money  as  shall 

Upfill's        appear  to  him  will  probably  be  sufficient  to  raise  the  sum 

Cask.  to  be  raised,  having  regard,  inter  alia^  to  the  circum- 

stance that  some  of  the  contributories,  if  such  should  ap- 
pear to  be  the  fact,  may  be  unable  to  pay  at  all.  Taking 
these  two  clauses  together,  it  follows  that  the  Master  has 
an  absolute  power  to  make  a  call  on  any  contributory  : 
that  is,  by  reasonable  intendment,  to  make  a  call  to  the 
full  extent  of  the  whole  sum  to  which  the  contributory 
could  be  made  liable  at  law,  besides  the  costs.  The 
party  on  whom  the  call  is  made,  has  no  right  to  complain 
because  others  may  be  liable  to  the  same  debt:  that 
must  be  made  matter  of  after  arrangement  between  him- 
self and  his  co-contributories.  But,  certainly,  the  Legish 
lature  could  not  have  intended  to  authorize  the  Master 
to  make  a  call,  on  a  contributory,  for  payment  of  debts 
in  respect  of  which  he  is  not  liable  ;  and  so  to  leave  ihe 
contributory,  afterwards,  to  get  repaid  by  those  who 
are  liable.  I  confess  I  should  be  inclined  even  to  torture 
the  language  of  the  Act  of  Parliament  to  exclude  such 
a  construction ;  it  is  so  manifestly  absurd  and  unjust. 
But,  in  fact,  no  such  violence  is  necessary ;  for  section 
83  fully  meets  the  case.  That  section,  which  authorizes 
the  call,  expressly  limits  the  right  to  make  the  call  to  be 
made,  so  far  only  as  the  contributories  shall  be  liable,  at 
law  or  in  equity,  to  pay  the  debts  in  respect  of  which  the 
call  is  made.  That  is  the  language  of  the  Act  of  Parlia- 
ment :  and  it  is  obvious  that  that  must  have  been  the 
meaning :  for  any  other  construction  would  lead  to  the 
notion  that  the  Legislature  had,  wilfully,  committed  an 
act  of  the  grossest  injustice ;  that  the  Master  should 
have  the  power  to  make  contributory  A,^  who,  perhaps, 
may  be  only  liable,  altogether,  to  pay  100/.,  liable  to  pay  a 
call  of  1000/.  made  for  payment  of  other  debts.  Such  a 
construction  would  be  manifestly  unjust  and  absurd.     It 


CASES  IN  CHANCERY.  401 

follows,  therefore,  from  this,  as  I  think,  that  the  Master  1851. 

cannot  make  a  call  on  any  contributory  until  he  has  de-        Upfill's 
cided  that  he  is  liable  to  the  payment  of  the  debt  or  debts  Cass. 

in  respect  of  which  the  call  is  made.  In  respect  of  Com- 
panies fully  formed  and  completely  registered,  where  the 
affiiirs  wound  up  are  strictly  partnership  concerns,  this 
difficulty  does  not  occur :  but,  where  the  afiairs  wound  up 
are  afiairs,  not  of  a  partnership  the  members  of  which  are 
all  liable  to  every  debt,  but  of  an  association  of  persons 
liable,  some  to  one  creditor  and  some  to  another,  there, 
the  most  obvious  principles  of  justice  require  that,  be- 
fore a  call  is  made  upon  any  contributory,  the  liability  in 
respect  of  which  it  is  made,  should  be  ascertained.  Per- 
chance the  contributory  may  choose  to  pay  the  whole 
debt  ofl^,  himself.  It  may  be  a  small  debt,  and  he  may 
prefer  paying  it  ofi;  rather  than  be  involved  in  further 
litigation  about  it.  If  the  Master ^  having  ascertained 
the  liability  of  Mr.  UpfilU  had  exercised  his  discretion  as 
to  the  proper  amount  of  call,  I  should  have  been  very 
unwilling  to  interfere  with  his  discretion.  But,  here,  the 
Master  has  proceeded  upon  what  appears  to  me  an  erro- 
neous principle  ;  and,  therefore,  the  appeal  under  section 
99  of  the  first  Act,  which  authorizes  the  appeal,  is  quite 
proper.  I  shall,  therefore,  discharge  this  order  for  the 
call,  on  the  ground  that  no  call  ought  to  be  made,  on  any 
contributory,  till  the  Master  has  ascertained  him  to  be 
liable,  either  alone  or  jointly  with  others,  to  the  discharge 
of  the  debts  in  respect  of  which  the  call  is  made.  I  am 
aware  that,  beyond  this,  the  contributory  may  be  further 
liable  for  a  share  of  the  costs  of  the  winding-up :  but 
this  does  not  seem  to  me  to  vary  the  principle. 

The  question,  as  to  what  are  the  debts  and  liabilities  to 
which  Mr.  Upjill  is  liable,  is  not  properly  before  me.  The 
Master  must  decide  that :  and  then,  any  party  dissatis- 
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^^^^'  fie<i  with  his  decision,  may  bring  the  case  before  the  Court 


Upfill's       *^y  w*y  of  appeal. 
Cask. 


Order  discharged,  with  costs  out  of  the  estate. 


1851: 

1st  and  2nd 

May. 

Joint-Hock 

companies 

winding-up 

Acts. 

Certificate. 

Contributory, 

The  Master 
certified  that  he 
had  included 
A.*s  name  in 
the  list  of  con- 
tributories,  not 
as  a  shareholder^ 
but  as  a  contri- 
butory in  respect 
of  any  expendi- 
ture which  he 
might  be  proved 
to  have  incurred. 

The  Court 
held  the  certifi- 
cate to  be  in- 
formal, and  di- 
rected the 
Master  to  re- 
view his  certifi- 
cate, with 
hberty,  to  either 


IN  THE  WINDING-UP  OF  THE  SHREWS- 
BURY  AND  LEICESTER  DIRECT  RAILWAY 
COMPANY. 

EX  PARTE  RIDDELL. 

RIDDELL  was  a  member  of  the  provisional  commit- 
tee and  a  trustee  of  the  Company,  but  not  an  allottee  of 
shares  in  it.  The  Master  charged  with  the  winding-up 
of  the  Company,  certified  that  he  had  included  MiddelTs 
name  in  the  list  of  contributories:  **  not  as  a  shareholder, 
but  as  a  contributory  in  respect  of  any  expenditure  which 
he  might  he  proved  to  have  authorized.'''' 

Mr.  Rolt  and  Mr.  W.  T.  8,  Daniel,  for  Riddell^  now 
moved  that  his  name  might  be  expunged  from  the  list, 
on  the  ground  that  the  evidence  produced  before  the 
Master  on  the  part  of  the  official  manager,  did  not  show 
that  Riddell  had  contracted  or  authorized  the  contract- 
ing of  any  debt  or  the  incurring  of  any  expenditure. 

Mr.  Bethell  and   Mr.  Glasse^  for  the  official  man- 
party,  to  adduce  further  evidence. 
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ager,  said  that,  in  November  1845,  Riddell  attended  1851. 

a  meeting  held  at  the  Company's  offices,  and  concur-  Riddell's 

red  in  resolutions  which  authorized  the  incurring  of  ex-  Cass. 
pense. 

The  Vxce-Chancellob  said  that  the  certificate  was 
incorrect  in  point  of  form :  that  the  Master  ought  to 
have  ascertained  that  Riddell  had  authorized  the  in- 
curring of  some  expense  and  to  have  made  him  a 
contributory  in  respect  of  it :  that  it  appeared  that  he 
had  concurred  in  a  resolution  for  appointing  a  gentle- 
man, named  Jellicarse,  secretary  to  the  Company,  at  a 
salary  of  350/.  per  annumf  in  respect  of  which  he  was 
liable  ;  and  therefore,  it  must  be  referred  back,  to  the 
Master,  to  review  his  certificate,  with  liberty  to  either 
party  to  adduce  further  evidence;  and  that  RiddelVs 
costs  of  the  application  must  be  paid  by  the  official  ma- 
nager. 
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1851.  IN  THE  MATTER  OF  THE  TRUSTEE 

24th  and  29th  ACT,  1850. 

January 

and  EX  PARTE  RUSSELL. 

5th  May. 

Trustee  Act  '■^  February  and  April  1846,  M,  Lievesley  and  John 
1850, 13th  and  Russell  and  Eliza  his  wife,  purchased  certain  sums  of 
lAthVtct.  c.  60.  g^Q^jij^  anj  caused  them  to  be  transferred  into  the  names 

of  M.  Lievesley  and  J.  T,  Schomberg ;  and,  by  a  deed- 

The  surnving      ^j  ^^^  ^j^^  j  g^j^  ^f  May  1 846,  they  declared  that  Lie- 

trustee  of  a  sum  ^  i 

of  stock,  neg-       veshy  and  Schomberg y  should  stand  possessed  of  those 

lected,  for  twen-  sums  in  trust  for  Mrs.  Russell^  for  her  separate  use  for 
iJter  a  reqi^st  '^'^^  remainder  in  trust  for  Mr.  Russell  for  life,  remainder 
in  writing  had  in  trust  for  the  children  of  Mr.  and  Mrs.  Russell  as  ten- 
been  made  to  j^ijg  jjj  commonabsolutely:  and  theyfurther  declared  that, 
him  bv  persons  ^  ^ 

who  haa  been      so  often  as  any  trustee  or  trustees  of  the  deed,  should  die 

duly  appointed  or  decline  to  act  or  become  incapable  of  acting,  it  should 
transfer  the '  ^®  lawful  for  Mr.  and  Mrs.  Russell  or  the  survivor  of 
stock  to  them,      them,  and,  after  the  decease  of  the  survivor,  then  for 

The  Court  held    ^j^^  trustees  or  trustee  of  the  deed  or  the  executors  or 

that  they  were 

persona  ahso-       admmistrators  of  the  survivor  of  them,  to  appoint  new 

lutely  entitled     trustees  or  a  new  trustee,  as  the  case  might  be.     Lie- 

within  the  mean-  ^^^^V  ^^®^  ^^  September  1849.     Schomberg  never  ac- 

ing  of  the  Trus-  cepted  the  trusts,  and  declined  to  act  therein  on  Licves- 

tee  Act,  1850,      ^^^  death.     In  consequence  of  which,  Mr.  and  Mrs. 

and  ordered  the      "^  ^ 

stock  to  be  Russell^  by  a  deed-poll  dated  the  27th  of  November 

transferred  to        1850,  and  in  exercise  of  the  power  reserved  to  them  by 

the  declaration  of  trust,  appointed  two  gentlemen, 
named  Dixon  and  Hooper,  trustees  of  the  stock ;  and, 
on  the  30th  of  the  same  month,  Mrs.  Russell  caused  to 
be  delivered,  to  Schomberg,  a  notice  in  writing,  signed 
by  her,  whereby,  after  stating  the  appointment  of  Dixon 


CASES  IN  CHANCERY. 


405 


and  Hooper  to  be  such  trustees,  she  requested  Schom- 
berg  to  receive  the  dividends  of  the  stock  which  were 
payable  at,  or  had  become   payable   since  Lievesleys 
death,  and  to  pay  them  to  her,  or  to  Dixon  and  Hooper^ 
upon  or  for  the  purposes  of  the  trusts  declared  as  before 
mentioned,  and  also  to  transfer  the  capital,  to  Dixon 
and  Hooper^  upon  the  same  trusts ;  and  Mrs.  HiisselL, 
thereby,  gave  Schomherg  notice  that,  unless  he  complied 
with  her  request  within   the  time   mentioned  in  the 
Trustee  Act,  1850,  she  would  apply,  to  the  Court,  to 
make  an  order  vesting  the  sole  right  to  transfer  the 
stock  and  to  receive  the   dividends  thereof,   in   such 
person  or  persons  as  the  Court  should  deem  fit  to  ap- 
point for  such  purposes.*     Schomberg  did  not  comply 
with  the  request.     In  consequence  of  which  a  petition 
was  presented  on  the  14th  of  January  1851,  by  Mrs. 
Russell  by  her  next  friend,  (her  husband  being  out  of  the 
jurisdiction,)  and  by  her  daughter  and  only  child,  Cle- 
mentina Russell^  an  infant,  by  her  next  friend,  and  also 
by  Dixon  and  Hooper^  stating  the  facts  above  men- 
tioned, and  also  that  the  stock  was  then  standing  in  the 
sole  name  of  Schomberg,  *  as  the  survivor  of  the  trustees 
named  in  the  declaration  of  trust,  and  praying  that  the 
right  to  transfer  the  stock  and  to  receive  the  dividends 
which  had  accrued  due  thereon  as  before  mentioned, 
might  be  vested  in  Dixon  and  Hooper^  to  be  held,  by 
them,  upon  the  trusts  declared  by  the  declaration  of 
trust. 


1851. 

Russell's 
Trust. 


*  Sic. 


Mr.  JBevir  appeared  in  support  of  the  petition. 

The  Vice-Chancellor  : 
I  have  found  great  difficulty  in  this  case.     Some  of 

*  The  petition,  appears  to  have  been  presented  under  the 
23rd  sect,  of  the  Act,  which  is  stated  in  the  judgment. 


29th  January. 
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1851.  the  provisions  of  the  Act  under  which  this  petition  Has 

Bussbll's      "^^^  presented,  are  useful ;  others  create  great  embar- 
Trust.         rassment. 

It  appears,  from  the  petition,  that  Mr.  and  Mrs.  JRusseUy 
subsequently  to  their  marriage,  transferred  certain  sums 
of  stock  into  the  names  of  two  trustees,  in  trust  for  Mrs. 
Russell  for  life,  and,  after  her  death,  in  trust  for  Mr. 
Ruisdl,  for  life,  and,  after  the  death  of  the  survivor  of 
tiiem,  in  trust  for  their  children.  The  stock  was  trans- 
ferred without  obtaining  the  consent  of  one  of  the  trus- 
tees. Then  Mr.  and  Mrs.  Ruuell  executed  a  deed-poll 
declaring  the  trusts  of  the  stock.  One  of  the  trustees  is 
since  dead ;  the  other  is  still  living ;  and  he  refuses  to 
transfer  the  stock,  or  to  act,  in  any  manner,  as  a  trustee. 
Under  these  circumstances,  Mr.  and  Mrs.  Russell  ap- 
pointed new  trustees  under  a  power  in  the  deed-peril. 
Then,  in  order  to  get  the  stock  transferred  to  the  new 
trustees,  Mrs.  Russell^  her  child,  and  the  new  trustees 
present  a  petition  under  the  23rd  section  of  the  Act, 
which  says  that,  where  any  sole  trustee  of  any  stock  or 
chose  in  action^  shall  neglect  or  refuse  to  transfer  such 
stock  or  to  receive  the  dividends  thereof,  or  to  sue  for  or 
recover  such  chose  in  action  or  any  interest  in  respect 
thereof,  according  to  the  direction  of  the  person  abso- 
lutely entitled  thereto,  for  the  space  of  twenty-eight  days 
next  after  a  request  in  writing  for  that  purpose  shall 
have  been  made,  to  him,  by  the  person  absolutely  entitled 
thereto^  it  shall  be  lawful,  for  the  Court  of  Chancery,  to 
make  an  order  vesting  the  sole  right  to  transfer  such 
stock  or  to  receive  the  dividends  or  income  thereof,  or 
to  sue  for  and  recover  such  chose  in  action  or  any  inter- 
est in  respect  thereof,  in  such  person  or  persons  as  the 
said  Court  may  appoint.  Now,  supposing  that  the  pro- 
per notice  had  been  given  and  that  the  proper  petition 
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bad  been  presented,  what  order  ought  the  Court  to  make  ?  1 85 1 . 

The  obvious  meaning  is  to  vest  the  stock  in  the  new  trus-  Russell's 
tees.  But  the  23rd  section  does  not  authorize  that.  All  Trust. 
that  it  authorizes  the  Court  to  do,  is  to  make  an  order 
vesting  the  sole  right  to  transfer  the  stock  in  such  per- 
son as  the  Court  may  appoint.  But,  if  I  were  to  make 
an  order  vesting  the  sole  right  to  transfer  the  stock  in  the 
new  trustees,  they  could  not  make  a  transfer  to  themselves ; 
and,  therefore,  some  person  must  still  be  appointed  to 
transfer  it  to  them.  However,  on  looking  at  the  Act,  I 
find  that,  under  the  20th  section,  I  may  order  the  secre- 
tary of  the  Bank  to  transfer  the  stock  to  the  new  trus- 
tees. But  then  another  embarrassment  arises :  for,  un- 
der the  23rd  section,  the  order  for  vesting  the  right  to 
transfer  in  the  new  trustees,  cannot  be  made  unless  the 
request  to  make  the  transfer  shall  have  been  made  by  the 
person  absolutely  entitled  to  the  stock ;  which  must  mean, 
not  a  person  entitled  only  to  a  life-interest,  but  a  person 
absolutely  entitled  to  the  capital.  If  I  had  any  doubt 
as  to  the  meaning  of  those  words,  I  must  construe  them, 
by  reference  to  the  former  Act  of  11  Geo.  IV.  &  1  Will. 
IV.  c.  60.  The  words  of  the  10th  section  of  that  Act 
are  that,  if  the  trustee  shall  neglect  or  refuse  to  transfer 
such  stock,  or  receive  and  pay  over  the  dividends  thereof 
to  the  person  entitled  thereto,  or  to  any  part  thereof 
respectively 9  for  thirty-one  days  next  after  a  request  in 
writing,  for  that  purpose,  shall  have  been  made,  to  him, 
by  the  person  entitled  as  aforesaid.  As  those  words  are 
not  found  in  the  latter  Act,  I  must  presume  that  they 
were  left  out  advisedly,  and  that  the  request  cannot  now  be 
made  by  any  one  except  the  person  entitled  to  the  whole 
fund. 

I  think,  however,  that  I  can  see  my  way  out  of  the  dif- 
ficulty :  at  least,  if  a  case  before  Lord  Langdale  be  cor- 
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1851.  rectly  reported.*    Under  section  23,  an  order  cannot  be 

Russell's  ^^^^  except  after  an  application  by  the  person  absolutely 
Trust.  entitled.  But  section  37  provides  that  an  order,  under 
any  of  the  former  provisions,  for  the  appointment  of  a 
new  trustee  or  trustees,  or  concerning  any  lands,  stock, 
or  chose  in  action  subject  to  a  trust,  may  be  made  upon 
the  application  of  any  person  beneficially  interested  in 
such  lands,  stock,  or  chose  in  action,  whether  under  disa- 
bility or  not,  or  upon  the  application  of  any  person  duly 
appointed  as  a  trustee  thereof.  That  section  does  not 
alone  authorize  it,  but  only  says  that  where,  under 
former  sections,  the  Court,  has  power  to  order  any  act  to 
be  done,  that  act  may  be  done  on  application  by  the 
trustee,  as  well  as  by  a  person  beneficially  interested. 
Still,  you  are  thrown  back  upon  the  former  sections ;  and 
I  do  not  think  that  an  order  can  be  made  under  sect.  23, 
except  on  an  application  by  a  person  absolutely  entitled. 
Lord  Langdalcj  however,  is  reported  to  have  decided 
that  a  trustee  is  a  person  absolutely  entitled  under  the 
other  sections  of  the  Act.  He  is,  in  efiect,  the  person 
absolutely  entitled  to  have  the  fund  transferred  to  him ; 
and,  therefore,  if  the  old  trustee  should  refuse  to  transfer 
for  the  space  of  twenty-eight  days  after  an  application 
made  to  him  by  a  trustee  duly  appointed,  the  case  will  be 
brought  within  the  Act.  This  construction  may,  at  any 
rate,  be  a  very  convenient  one,  and  may  enable  me  to 
get  out  of  the  difficulty ;  but  not  upon  this  petition. 
There  must  be  an  application,  by  the  new  trustees,  to  the 
old  trustee,  and  a  refusal,  on  his  part,  to  transfer ;  and 
then,  upon  another  petition,  I  should  be  enabled  to  make 
the  order. 

Under  these  circumstances  I  shall  dismiss  the  petition 
*  His  Lordship  did  not  mention  the  name  of  the  case. 
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but  without  prejudice  to  any  other  applicfttion  that  the  1851. 

parties  may  be  advised  to  make.  Russell's 

Trust. 


On  the  8th  of  March,  1851,  the  Petitioners  presented 
another  petition,  stating  the  notice  of  the  appointment 
of  Dixon  and  Hooper  to  be  the  new  trustees  and  the 
request  to  receive  and  pay  over  the  dividends  of  the 
stock  to  Mrs.  Russell  and  to  transfer  the  capital  to 
Dixon  and  Hooper,  to  have  been  given  and  made  by 
those  gentlemen  to  Schomberg,  on  the  3ist  of  January 
preceding,  and  that  he  had  refused  to  comply  with  the 
request.  That  petition  was  heard  on  the  6th  of  May, 
1851 ;  and  an  order  was  then  made  for  the  transfer  of 
the  stock  to  Dixon  and  Hooper. 


Vol.  I.     N.  S.  p  f 
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1851:  THE    SHREWSBURY  AND  CHESTER  v.  THE 

31st  March  and       SHREWSBURY  AND   BIRMINGHAM  RAIL- 
1st  and  3rd 
April.  WAY  COMPANY. 

^^ ' '      f\ 

Agreement,       \jii  the  12th  of  July,  1850,  the  following  deed  was 

Injunction,       made  between  the  above-mentioned  incorporated  Com- 
Interim — inter-  ,  ____  ,  . ,  ^  .       ,  m 

ference.         panics :     "  Whereas  the  said  Companies  have,  for  seve- 

.    ral  months  past,  jointly  carried  on  the  traffic,  over  and 

Injunction  to  re-     ,  ,,    .  x-       i«  i.      m 

strain  the  De-      ftlo^g  their  respective  lines  of  railway,  m  passengers, 

fendants  from       parcels,  minerals,  live  stock  and  other  matters  and  things 

entering  into  an  ^^  •  ^^  Wolverhampton  or  places  beyond,  southwards, 
agreement  with  ®     ,  r  tr  j        ^  » 

another  railway    ^nd  destined  for  Saltney  or  Chester  or  places  beyond 

Company, which  Saltney  or  Chester^  northwards,  and  vice  versa:  And 
lation  of  or  in-  whereas  such  traffic  is  hereinafter  designated,  "  through 
consistent  with     traffic  :  ^  And  whereas  the  said  two  Companies  are  de- 

a  subsisting  sirous  of  makincr  the  joint  conduct  and  carryinc:  on  the 

agreement  be-  «.     ,       ,  „    , .    i.  « 

tween  the  Plain-  through  traffic  by  them,  perpetually  binding  upon  each 

tiffs  and  the  De-  other :  Now  these  presents  witness  that,  for  effectuating 

/  sed^  the'in-  ^^^  ^^^  desire,  it  is,  hereby,  mutually  agreed  between  the 

convenience  to  said  Companies,  and  the  said  Shrewsbury  and  Birming" 

arise  from  grant-  ^^^^  Railway  Company,  so  far  as  the  covenants  and  agree- 

tion  being  ments  hereinafter  contained  are   to    be   observed   and 

greater  than  the  performed  by  them  or  their  successors,  do,  hereby,  for 

inconvenience  o  ^j^gn^ggiygg  a^^j  ^\^q\^  successors,  covenant  with  the  said 

anse  from  re-  ^  ' 

fusing  it.  Shrewsbury  and   Chester  Railway  Company  and  their 

In  what  successors,  and  the  said  Shrewsbury  and  Chester  Railway 

cases  the  Court  r  xi  x         j  x    i 

will  interfere  to    Company,  so  far  as  the  covenants  and  agreements  here- 

preserve  pro-        inafter  contained  are  to  be  observed  and  performed  by 

perty  in  iti-         them  or  their  successors,  do,  hereby,  for  themselves  and 

gation,  in  statu  .  . 

qyto^  their  successors,  covenant  with  the  said  Shrewsbury  and 

Birmingham  Railway  Company  and  their  successors,  in 

manner  following,  that  is  to  say :  First :  That  each  of  the 


CASES  IN  CHANCERY.  411 

said  Companies  parties  hereto,  shall  and  wiU,  at  their  1851. 

own  proper  costs  and  charges,  provide  engines  and  car-  rp^^  Shrews- 
riages  and  other  necessary  matters  and  things,  and,  bury  and 
therewith,  convey  and  carry  and  accommodate,  upon  their  Chester 
respective  railways,  all  the  through  traffic,  and  shall  The  Shrews- 
use  their  best  endeavours  to  promote  and  extend,  convey  bury  and 
and  carry,  with  energy  and  punctuality,  the  through  r^jl^^y  Co. 
traffic ;  and  neither  of  the  said  Companies  shall  enter  into 
any  arrangementwith  any  other  Company  or  person^  which 
shall  cause  it  to  be  the  interest  of  such  Company  to  fail 
in,  or  shall  prevent  or  obstruct  the  Company  party  hereto 
entering  into  such  arrangement^  from  faithfully  carrying 
out  the  purposes  of  these  presents  \  and,  in  the  event  of 
either  Company,  directly  or  indirectly,  diverting  or  con- 
tinuing to  divert,  or  causing  or  permitting  to  be  diverted, 
any  portion  of  the  through  traffic,  from  the  railway  of 
the  other  Company,  the  Company  entering  into  such 
arrangement,  or  doing  or  causing  or  permitting  to  be 
done  any  such  act,  shall  pay,  to  the  other  Company,  the 
sum  of  50/.  per  week,  as  and  for  liquidated  damages, 
over  and  above  and  in  addition  to  the  due  proportion  and 
amount  of  fares,  rates  and  tolls  to  which  the  other  Com* 
pany  would  be  entitled,  by  virtue  of  these  presents,  as 
and  for  their  share  of  the  rates,  fares  and  tolls  aris- 
ing from  such  traffic,  if  the  same  had  not  been  so 
diverted:  Second:  That  the  through  traffic  shall  be 
booked  through,  over  the  whole  extent  of  the  railways 
of  the  said  two  Companies  parties  hereto,  and  shall 
be  carried  through  without  trans-shipment ;  and  that 
the  rates,  fares  and  tolls  taken  in  respect  of  the 
through  traffic,  shall  be  divided  between  the  said  two 
Companies,  in  proportion  to  the  length  of  their  re- 
spective railways  traversed  by  such  through  traffic : 
Third:  That  the  engines,  coaches,  waggons  and  other 
carriages,  or  any  or  either  of  them,  of  each  Company, 

F  F  2 
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1851.  may  pass  over  or  along  the  line  of  railway  of  the  othei 

The  Shrews-    Company,  from  the  day  of  the  date  of  these  presents,  upon 

BURY  AND      such  tenus  and  under  such  conditions  and  restrictions, 

and  subject  to  such  provisions  as  are  now  existing  or  shall. 
The  Shrews-    from  time  to  time,  be  mutually  agreed  upon  between  the 

BURY  AND      gaid  Companies,  and,  in  the  event  of  difference  between 
Birmingham      ,  i    n  i  ^i   1 1        i  .        .  i       .     n 

Railway  Co.  ^"®"^5  ^  S"^"  be  settled  by  arbitration  as  hereinafter  pro- 
vided :  Fourth :  That,  for  carrying  into  full  effect  the 
purposes  of  these  presents,  each  Company  shall  be  bound 
by  and  perform  and  fulfil  all  such  rules,  orders  and  regu- 
lations as  have  been,  or  shall  be  agreed  to  by  the  said 
two  Companies,  or,  in  the  event  of  a  difference  between 
them,  as  shall  be  determined  on  by  arbitration  as  herein- 
after provided ;  and,  in  default  thereof,  the  other  Com- 
pany may,  at  the  expense  and  risk  of  the  defaulting  Com- 
pany, from  time  to  time,  carry  out  and  execute  such 
rules,  orders  and  regulations  :  Fifth  :  That  it  shall  be 
competent,  to  either  Company,  to  put  an  end  to  the  ar- 
rangements intended  to  be  hereby  made,  by  giving,  from 
time  to  time,  a  notice  in  writing,  signed  by  the  secretary 
of  such  Company,  of  their  intention  so  to  do,  to  the  other 
Company ;  and  the  said  arrangement  shall,  in  that  case, 
be  at  an  end  at  the  expiration  of  three  years  from  the 
giving  of  such  notice  :  Sixth :  That  any  such  notice  may 
be  withdrawn  by  the  Company  giving  the  same ;  and, 
thereupon,  the  arrangements  hereby  intended  to  be  made, 
shall  continue  in  force  as  though  such  notice  had  not 
been  given  :  Seventh :  That,  from  and  after  the  expira- 
tion of  the  said  term  of  three  years^  the  Company  receiv- 
ing such  notice,  unless  the  same  be  withdrawn,  shall  be,  for 
ever,  entitled  to  use,  with  their  engines  and  carriages  and 
otherwise,  the  railway  and  the  works  and  conveniences 
connected  therewith  of  the  other  of  the  said  Companies, 
for  the  purposes  of  through  traffic,  in  as  full  aud  ample  a 
manner  as  the  Company  owning  the  same  could  use  the 
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tame ;  and  the  Company  which  shall  give  such  notice  as  \Sfi\. 

aforesaid,  shall  and  will,  for  the  purposes  aforesaid,  at  all  ^^^  Shrews- 

times,  afford  every  accom modation  in  stations,  sidings,  book-  bu  ry  an  d 

ing  places,  offices  and  servants,  wharves,  warehouses  and  ^ 

the  use  of  their  cranes  and  water  cranes  to  the  engines,  The  Shrews- 

coaches,  wagccons  and  other  carrias^es  of  the  other  Com-       b^*y  and 

Birmingham 
pany  passing  over  or  along  their  line  of  railway,  and  to    Railway  Co. 

the  passengers,  parcels,  goods,  minerals,  live  stock  and  all 
other  traffic  matters  and  things  whatsoever  carried  by 
the  said  Company,  unless  the  other  Company  shall  think 
fit  to  provide  and  maintain,  separately  and  at  their  sepa- 
rate expense,  any  sidings,  booking-places,  officers  and 
servants,  wharves,  warehouses,  cranes  and  water  cranes 
at  any  station  or  stations  for  the  time  being  on  the  line 
of  the  railway  of  the  Company  giving  such  notice,  and 
which  it  shall  be  lawful  for  them  to  do  without  the  further 
consent  of  that  Company :  Eighth :  That,  in  respect  of 
such  use  and  accommodation  as  is  mentioned  in  the  last 
clause  of  these  presents,  the  Company  enjoying  the  same, 
shall  pay,  to  the  other  Company,  half  of  such  a  proportion 
of  the  whole  rates,  fares  or  tolls  charged  by  the  first-men- 
tioned Company,  (after  deducting,  from  such  rates,  fares 
or  tolls,  the  usual  terminal  charges)  as  the  length  of  the 
railway  of  the  other  Company  traversed,  bears  to  the 
whole  distance  traversed  by  the  through  traffic  in  respect 
of  which  such  rates,  fares  or  tolls  are  charged;  and 
that,  in  the  event  of  difference  between  the  said  two  Com- 
panies, as  to  the  amount  of  the  terminal  charges  to  be  so 
deducted,  the  same  shall  be  fixed  by  arbitration  as  here- 
inafter provided :  Ninth :  That,  in  the  event  of  any  of 
the  differences  hereinbefore  referred  to,  or  any  difference 
as  to  the  true  intent  and  meaning  of  these  presents  aris- 
ing between  the  said  two  Companies,  the  same  shall  be 
settled  and  determined  by  arbitration  in  the  same  man- 
ner as  a  dispute  is  directed  to  be  settled  by  sections  128 
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1851. 


J 


The  Shrews- 
bury AND 
Chester 

V, 

The  Shrews- 
bury AND 
Birmingham 
Railway  Co. 


to  134,  both  inclusive,  of  the  Companies  Clauses  Conso- 
lidation Act  1845  :  Tenth :  That  all  words  and  expres- 
sions used  in  these  presents,  shall  have  the  meanings 
which  are  assigned  to  them  respectively  in  the  Companies 
Clauses  Consolidation  Act  1845  and  the.  Railway  Clauses 
Consolidation  Act  1845  respectively :  and  a  notice  under 
this  deed  shall  be  given  or  served  as  a  notice  is  author- 
ized to  be  served  by  section  135  of  the  first-mentioned  of 
the  said  two  Acts.^' 


The  Defendants  being  about  to  enter  into  an  agree- 
ment with  the  London  and  North- Western  Railway  Com- 
pany, which  the  Plaintifis  considered  would  be  a  violation 
of  or  inconsistent  with  the  agreement  between  them  and 
the  Defendants,  the  bill  was  filed,  on  the  20th  of  March 
1851,  to  restrain  the  Defendants  from  entering  into  that 
agreement.      It  alleged  that  no  notice  had  been  served 
on  the  Plaintiflb  pursuant  to  the  fifth  provision  of  the 
agreement ;  and  that  the  Plaintiflb  had  acted  in  conform- 
ity with  that  agreement  ever  since  it  was  executed ;  and 
so  also  had  the  Defendants  up  to  the  time  of  the  provi- 
sional or  preliminary  agreement  thereinafter  mentioned,* 
and  that  the  Plaintifis  had  entered  into  divers  extensive 
carrying  contracts,  for  extensive  periods,  with  divers  per- 
sons on  the  faith  thereof,  on  which  they  were  liable  to 
large  amounts:    That   the  half-yearly  meeting  of  the 
shareholders  of  the  Shrewsbury  and  Birmingham  Rail- 
way Company,  took  place  on  the  12th  of  February  1851 : 
That  the  report  of  the  directors  submitted  to  that  meet- 
ing, was  not  adopted,  and  a  committee  of  inspection  was 
appointed,  which  consisted  of  certain  shareholders  of  the 
Shrewsbury  and  Birmingham  Company,  one  of  whom  was 


*  The  proposed  agreement  between  the  Defendants  and 
the  London  and  North-Westem  Railway  Company. 
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named  Scott ;    and,  after  the  appointment  of  such  com-  1851. 


; 


mittee,  the  meeting  was  adjourned  until  the  12th  of  »pm,  Shrews- 
March  then  next :  That  the  adjourned  meeting  was  held       bury  and 
on  that  day,  and  the  committee  so  appointed  as  aforesaid,  hester 

made  a  supplementary  report  thereat,  which  was  as  fol-  The  Shrews- 
lows :  "  Supplementary  report  of  the  committee  of  inquiry  bury  and 
to  the  shareholders  of  the  Shrewsbury  and  Birmingham  YiAu*WK\  Co. 
Railway. — Your  committee  have  further  to  report  that 
their  negotiation  with  the  London  and  North- Western 
Company,  has  terminated  in  the  adoption  of  the  follow- 
ing preliminary  arrangement,  the  memorandum  as  to 
which  has  been  signed,  by  Mr.  Stewart^  on  behalf  of  the 
London  and  North- Western  Company,  and  by  Mr.  Scott^ 
on  your  behalf,  and  which  we  now  beg  to  submit  to  the 
shareholders  for  their  consideration  and  approval.  The 
London  and  North- Western  Railway  Company  to  work 
over  the  Shrewsbury  and  Birmingham  line  (and  the 
MadeUy  branch  if  and  when  made),  and  to  have  the  sta- 
tions and  other  conveniences,  and  all  the  powers  and  fa- 
cilities for  that  purpose  of  the  Shrewsbury  and  Birming- 
ham Railway  Company,  from  the  25th  of  March  1851 
till  the  25th  of  March  1872,  on  the  following  terms : 
The  traffic  to  be  fairly  and  fully  worked,  by  the  London 
and  North- Western  Company,  with  a  view  to  its  deve- 
lopment, and  a  competent  amount  of  through  traffic  to 
be  accounted  for,  over  the  line,  by  the  London  and 
North- Western  Company ;  the  Stour  Valley  line  to  be 
opened  within  six  months  from  this  time  :  The  Shrews- 
bury and  Birmingham  Company^  themselves^  to  cease  be- 
ing carriers^  and  to  keep  an  account  of  the  maximum 
tolls  calculated  on  all  traffic  carried  over  the  line  except 
by  the  London  and  North- Western  Company,  and  also  of 
all  their  (the  Shrewsbury  and  Birmingham  Railway  Com- 
pany''s)receiptsfromallothersources,  and  all  those  sources 
of  revenue  to  be  made  as  profitable,  to  the  Shrewsbury  and 
Birmingham  Company,  as  possible :    The  London  and 
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North- Western  Company  to  pay,  to  the  Shrewsbury  and 
Birmingham  Company,  such  a  proportion  of  their  gross 
earnings  as  carriers  over  the  Shrewsbury  and  Birming- 
ham line  (and  branch  if  made),  as  will  make  up,  when 
added  to  the  maximum  tolls  and  other  receipts  and  re- 
venues mentioned  in  the  last  article,  the  following  sums 
annually,  plus  an  annual  sum  (in  each  year)  of  500Z.; 
namely,  first,  The  interest  on  the  debenture-debt  for  the 
time  being  owing  by  the  Shrewsbury  and  Birmingham 
Railway  Company ;  second.  The  dividend  payable  upon 
the  preference-stock  now  issued  by  the  Shrewsbury  and 
^trmn^^am  Company,  amounting  to   135,000/.  stock; 
third.  Interest,  upon  the  ordinary  share  capital  of  the 
Shrewsbury  and  Birmingham  Company,  at  the  following 
rates,  and  to  be  payable  half-yearly,  that  is  to  say,  for 
the  first  two  years,  at  the  rate  of  three  per  cent,  per  an- 
num ;  for  the  second  two  years,  at  the  rate  of  three  and  a 
half  J9er  cent,  per  annum ;  for  the  remainder  of  the  time 
to  the  25th  day  of  March  1872,  at  the  rate  of  four  per 
cent,  per  annum :   The  London  and  North-Western  Com- 
pany to  take  over  the  stock  of  engines^  carriages  §fc, ;  the 
amount  to  be  invested,   when  agreed,  in  the  Madeley 
branch  or  other  new  works  required,  or  in  the  reduction 
of  the  debt :    until  such  investment,   the  London  and 
North- Western  Company  to  pay  iouv  per  cent,  thereon ; 
and  the  London  and  North- Western  also  to  adopt  the 
contracts  with  Kinder  and  Johnson,  and  the  contracts,  if 
any,  for  maintenance  of  way  and  for  stations,  or  any  other 
such  contracts  connected  with  the  ordinary  working  of 
the  line  :  all  contracts  existing  for  the  purchase  or  lease 
of  land  on  the  part  of  the  Shrewsbury  and  Birmingham 
Company,  to  be  added  to  the  capital  of  the  Shrewsbury 
and  Birmingham  Company  within  the  limits  aforesaid  ; 
and  interest  paid  thereon  accordingly :    The  Shrewsbury 
and  Birmingham  Company's  bill  in  Parliament  to  be  pro- 
secuted wholly  or  partially,  or  abandoned  as  hereafter  ar- 
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ranged  with  the  London  and  North- Western  Company, 
and  the  alleged  contracts  betweeen  the  Shrewsbury  and 
Birmingham,  and  Great  Western  and  Shrewsbury  and 
Chester  Companies  (which  the  Shrewsbury  and  Birming- 
ham Companies*  Counsel  advise  to  be  inoperative)  are  not 
to  be  made  binding  on  the  London  and  North-Western 
Company  :  In  consideration  of  this  agreement,  the  rail- 
way stations,  buildings  and  works  to  be  maintained,  by  the 
London  and  North- Western  Company,  in  good  condition 
and  repair :  All  sums,  if  any,  required  to  be  laid  out  for 
additional  works  or  stations  for  the  proper  working  of  the 
line,  to  be  provided,  at  the  request  of  the  London  and 
North- Western  Company,  under  the  borrowing  powers 
of  the  Shrewsbury  and  Birmingham  Company,  and  added 
to  the  debenture  capital  of  the  Company,  and  interest  paid 
thereon  accordingly :  This  agreement  to  be  subject  to 
the  approval  of  the  shareholders  of  both  Companies,  and 
treated  as  the  basis  of  a  fonnal  contract  for  effecting  the 
objects  in  view,  consistently  with  the  powers  of  the  par- 
ties, as  Counsel  may  advise." —  Charles  JE.  Stewart, 
secretary  for  the  London  and  North- Western  Company : 
Robert  Scott  on  behalf  of  the  committee  of  shareholders. 
London^  lOth  March  1851. —  *' Your  committee  have 
further  to  report,  to  the  shareholders,  that  they  have  not 
entered  upon  the  above  negotiation,  until  they  had  fully 
advisedy  with  eminent  Counsel^  upon  the  validity  of  the 
agreements  which  were  submitted  to  their  consideration  by 
the  shareholders^  and  had  theieby  ascertained  that  these 
agreements  were  not  binding  or  such  as  could  be  enforced 
at  law."** — Signed,  on  behalf  of  the  committee,  Robert 
Scott,  chairman. 


1851. 

^ . ' 

The  Shrews- 
bury AND 
Chester 

V, 

The  Shrews- 
bury AND 
Birmingham 
Railway  Co. 


The  bill  then  stated  that  the  last- mentioned  supple- 
mentary report  of  the  said  committee,  was  submitted  to 
the  shareholders  of  the  Shrewsbury  and  Birmingham 
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Railway  Company  at  the  adjourned  meeting  of  the  12th 
of  March  1851,  and  discussed  thereat ;  and  that  it 
would  have  been  adopted  had  it  not  been  ascertained,  by 
the  shareholders,  that  it  could  not  be  legally  enter- 
tained at  the  adjourned  meeting;  and,  thereupon,  the 
shareholders  resolved  that  the  further  consideration  of 
the  report  of  the  directors  and  the  consideration  of  the 
report  of  the  committee  of  inquiry,  including  the  supple- 
mental report,  and  the  further  business  of  the  ordinary 
general  meeting,  should  be  adjourned  until  the  4th  of 
April,  and  that  the  directors  should  be  and  they  were 
thereby  requested  to  call  a  special  general  meeting  on 
that  day,  for  the  purpose  of  adopting  or  refusing 
the  offer  of  the  London  and  North- Western  Company, 
and  determining  whether  so  much  of  a  bill  in  Parlia- 
ment, proposed  by  the  Shrewsbury  and  Chester  Com- 
pany, as  affected  the  interests  of  the  Shrewsbury  and 
Birmingham  Company  or  related  to  an  agreement  with 
it,  should  be  opposed  or  supported^  and  to  consider  and 
determine  upon  all  measures  arising  out  of  the  report  of 
the  committee  of  inquiry.  The  bill  next  stated  that  the 
directors  of  the  Shrewsbury  and  Birmingham  Company, 
had  called  a  special  general  meeting  on  the  4th  of  April, 
for  the  purpose  of  adopting  or  refusing  the  offer  of  the 
London  and  North- Western  Company,  meaning  thereby 
the  provisional  or  preliminary  agreement  signed  by  Stew- 
art and  Scott:  That  the  agreement  of  the  12th  of  July 
1850,  was  one  of  the  agreements  referred  to  in  the  said 
supplementary  report ;  but  it  was  not  the  fact  that  the 
same  was  invalid  or  illegal,  and  that  it  still  continued  to 
be  acted  on :  That,  if  the  provisional  or  preliminary  agree- 
ment signed  by  Stewart  and  Scott,  should  be  carried  out, 
The  London  and  North- Western  Company  would  obtain 
a  complete  control  over  the  Defendants'  lines  of  railway, 
and,  by  means  thereof  and  of  their  own  lines,  would  prevent 
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any  through  traffic  from  coming,  from  the  south,  on,  to  1851. 

or  over  the  Plaintiflfe'  line  from  Chester  to  Shrewsbury^    rp^^  Shrewb- 
and  would  put  a  stop  to  any  through  traffic  passing  over       bury  and 
or  from  the  Plaintifis'  line  of  railway  to  the  south  of       Chester 
Shrewbury^  to  the  Plaintiffs'  very  great  loss  and  damage,    Xhe  Shrswb- 
as  well  as  to  the  loss  and  damage  of  the  public,  and  the       bury  and 
whole  through  traffic  between  London  and  Chester  and    bI^^^y^o* 
the  intervening  places,  would  be  monopolized  by  the 
London  and  North- Western  Company  and  diverted  from 
the  Plaintifib'  lines :  That  the  adjourned  general  meet- 
ing, and  also  the  special  general  meeting  of  the  share- 
holders of  the  Shrewsbury  and  Birmingham  Company, 
was  intended  to  be  and  would  be  held  on  the  4th  of 
April  next;  and  it  was  intended  to  pass  a  resolution 
thereat,  for  the  purpose  of  adopting  the  provisional  or 
preliminary  agreement  signed  by  Stewart  and  Scott; 
and  resolutions  would  be  carried  to  that  effect,  and  the 
seal  of  the  Company  would  be  affixed  to  a  deed  em- 
bracing the   terms   thereof:    That  the  terms  of  that 
agreement  were  a  fraud  on  the  agreement  with  the 
Plaintifib,  of  the  12th  of  July  1850,  and  prepared  for 
the  purpose  of  subverting  it  and  depriving  the  Plaintifib 
of  the  benefit  of  it ;  although  the  Plaintifib  had  always 
acted  in  conformity  therewith,   and  had  come  under 
heavy  habilities  on  divers  contracts  for  carrying  goods, 
extending,  in  some  cases,  over  three  years,  on  the  faith 
of  it :  That  the  Defendants,  unless  they  were  restrained 
from  carrying  out  the  provisional  or  preliminary  agree- 
ment, would  cease  to  be  carriers,  and  would  make  over, 
to    the  London  and  North- Western   Company,   their 
stock  of  engines,  carriages  &c.  and  all  their  rights  in 
respect  of  their  lines  of  railway,  and  incapacitate  them- 
selves from  carrying  out  or  acting  on  their  agreement  with 
the  Plaintif& :  That  the  Act  of  Parliament  referred  to 
in  the  resolution  of  the  adjourned  general  meeting  of  the 
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Shrewsbury  and  Birmingham  Company,  was  promoted 
by  the  Plaintiffs,  and  embraced  the  agreement  of  July 
1850,  and  was  in  furtherance  of  the  due  performance 
thereof. 

The  bill,  after  charging  that  the  provisional  or  pre- 
liminary agreement  signed  by  Stewart  and  Scott^  was  a 
concerted  attempt  to  defeat  the  agreement  of  July  1850, 
and  that  the  latter  agreement  was  valid  and  binding  with- 
out any  Act  of  Parliament,  prayed  that  it  might  be  de- 
clared to  be  valid  and  binding  as  between  the  parties 
thereto ;  and  that  the  Defendants  and  their  directors, 
and  all  other  persons  acting  on  their  behalf  or  with  their 
authority,  might  be  restrained  from  entering  into  or  car- 
rying out  the  intended  agreement  with  the  London  and 
North- Western  Company,  or  any  agreement  similar  there- 
to or  which  should  cause  it  to  be  the  interest  of  the  De- 
fendants to  fail  in,  or  should  prevent  or  obstruct  them 
in  carrying  out  the  purposes  of  the  agreement  of  July 
1850,  and  from  doing  or  omitting  to  do,  or  procuring  the 
doing  or  omission,  either  by  resolution  or  otherwise,  of 
any  act  matter  or  thing  the  doing  or  omission  of  which 
was  or  might  be  in  breach  or  violation  of,  or  repugnant 
to  or  inconsistent  with  that  agreement,  or  any  of  the 
provisions  thereof. 


Mr.  Bethelly    Mr.    Malins   and   Mr.    Giffard^   now 
moved  for  the  injunction  prayed  for  by  the  bill. 


The  Solicitor- General,  Sir  F.  Kelly,  Mr.  Rolt,  Mr. 
Follett  and  Mr.  Prior  opposed  the  motion. 

Mr.  Stuart  and  Mr.  Hardy  appeared  for  two  of  the 
officers  of  the  Shrewsbury  and  Birmingham  Railway 
Company,  who  were  Co-defendants. 
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The  arguments  and  cases  cited  are  noticed  in  the 
judgment. 

The  Vice-Chancellor,  after  stating  the  notice  of 
motion,  continued  thus : 

The  material  facts  of  the  case  are  as  follows :— The 
Plaintifi^,  the  Shrewsbury  and  Chester  Railway  Com- 
pany, have  a  Railway  from  Chester  to  Shrewsbury^ 
opened  the  whole  way.  The  Defendants,  the  Shrews- 
bury and  Birmingham  Railway  Company,  have  a  Rail- 
way from  Shrewsbury  to  Wolverhampton,  and  so  on  to 
Birmingham — that  is,  a  complete  railway  to  Wolver- 
hampton ;  and  from  thence  they  go,  at  present,  by  the 
line  of  the  London  and  North- Western  Railway  Com- 
pany. As  the  two  railways  united,  and,  I  believe,  had  a 
common  terminus  at  Shrewsbury^  it  became,  of  course, 
the  common  interest  of  both  to  provide  for  what  they 
called  the  through  traffic — that  is,  traffic  from  Chester 
to  Wolverhampton  or  Birmingham^  and  from  places 
north  of  Chester^  coming  to  Chester,  and  so  on  to  places 
through  Birmingham  and  south  of  Birmingham  and 
beyond  Birmingham.  They  did  this,  or  supposed  they 
had  done  it,  by  an  agreement  of  the  12th  of  July  1850, 
under  which  each  Company  was  authorized  to  run  their 
engines  and  carriages  through  both  lines ;  and  pro- 
visions were  made  for  ascertaining  the  share  of  each 
Company  in  the  amount  of  toll  received  in  respect  of 
such  transit  over  the  two  lines.  Either  Company  was 
to  be  at  liberty  to  terminate  that  arrangement  by  giving 
three  years'  notice  :  but  then  the  Company  receiving  the 
notice,  was  to  have  liberty,  for  ever,  of  using  the  railway  of 
the  other  Company  on  certain  stipulated  terms,  I  think,  of 
paying  half  the  toll,  or  some  other  arrangement  was  made, 
the  details  of  which  it  is  not  material  for  me  to  go  into. 
This   contract   was  dated  in   July   1850 ;    and   it   re- 
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the  Bemb  of  both  Compuiiea :  bat  its  terms  had,  in 
fact,  been  acted  upon  and  agreed  to,  from  a  time  long 
anterior — namely,  from  October  1849,  and  it  has  oon- 
tinned  in  operation  np  to  the  present  time. 

It  seems  that  a  large  part  of  the  diareholdeis  of  the 
SkrewAwry  and  Bhrmimgham  Railway  Company,  have 
become  anxious  to  get  rid  of  this  arrangemoit,  and  a 
special  general  meeting  of  the  Company  has  been  duly 
conrened,  and  is  to  meet  to-morrow,  the  object  being  to 
obtain  the  sanction  of  the  shareholders  to  an  agreement 
to  be  entered  into  between  the  SArewshay  and  Sir- 
mimgham  Company  and  the  Londom  and  North- Western 
Company,  by  which  the  Shrewsbury  and  Bimdngham 
Company  are,  in  &ct,  to  lease  their  line  to  the  Londom 
and  North- Western  Company  for  twenty-one  years. 
There  was  a  good  deal  of  transaction  between  these 
parties  previously  to  the  conrening  of  the  special  general 
meeting.  I  need  not  advert  to  those  circumstances, 
because  it  all  ended  in  the  fact  that  a  ^)ecial  general 
meeting  for  the  purpose  of  taking  this  matter  into  oon- 
sideration,  was  duly  convened  for  the  4th  of  April,  and 
consequently  b  to  take  place  to-morrow. 

The  terms  of  the  proposed  agreement  appear  in  a 
paper  intituled :  ''  Supplementary  Report  of  the  Com- 
mittee of  Inquiry  of  the  Shareholders  of  the  Skrewsbmy 
and  Birmingham  Company,^'  and  the  material  terms  are 
these  (see  ante^  page  415). 


Now,  there  can  be  no  doubt  of  the  fact  that  the  pro- 
posed agreement  is  an  agreement  altogether  inconsist- 
ent with  the  contract  of  July  1850.  There  could  no 
longer  be  three  years*  joint  traffic,  or,  after  that  time,  a 
perpetual  right,  in  the  Plaintiffe,  to  use  the  line,  if  the 
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contract  was  entered  into ;  and  the  object  of  the  bill  is  1851. 

to  enforce  the  former  agreement,  and  to  prevent  the  rp^^  Shrews- 

Shrewshury  and  Birmingham  Company  from  entering  bury  and 

into  the  proposed  contract  with  the  London  and  North-  Chester 

Western  Company.  The  Shrews- 

bury AND 

The  ground  of  the  Plaintifis'  case  is  that  they  are,  in  R^i^^^y  Qq 
fact,  seeking  the  specific  performance  of  a  partnership 
contract;  and  there  is  no  doubt  that  this  Court  has 
jurisdiction  to  prevent  one  partner  from  excluding  an- 
other from,  or  from  so  acting  as  to  prevent  the  con- 
tinuance of,  the  partnership  according  to  its  terms. 
If  two  parties  agree  to  devote  their  whole  time  to  a 
partnership  concern,  this  Court  will  not  permit  one  of 
them  to  exclude  the  other  from  the  partnership,  or  to 
set  up  a  separate  business  which  makes  it  impossible 
that  he  should  perform  his  partnership  obligation ;  and 
the  bill  seeking  to  restrain  the  violation  of  such  a  part- 
nership contract,  though  it  seeks  nothing  but  an  injunc- 
tion, is,  in  substance,  a  bill  for  a  specific  performance, 
or  at  least  a  bill  to  be  dealt  with  on  principles  analogous 
to  those  on  which  the  Court  acts  with  regard  to  specific 
performance. 

Now  here  the  Plaintiffs  rest  their  title  to  relief  upon 
that  principle.  Their  argument  is  that  the  bill  shows  a 
partnership  contract,  or,  what  is  in  truth  just  like  a  part- 
nership contract,  and  that  it  shows  an  intention  not  only 
to  violate,  but  to  destroy  the  subject-matter  of  it;  and  so 
the  bill  seeks  an  injunction  to  restrain  the  Defendants 
from  thus  violating  the  contract :  in  substance  it  seeks  a 
specific  performance  of  the  contract  of  July  1850. 

The  Defendants  resist  this,  mainly  upon  the  ground 
that  the  alleged  partnership  contract  is  invalid  in  law ; 


424 


CASES   IN   CHANCERY. 


1851. 

^ . ' 

The  Shrews- 
bury AND 
Chester 

V, 

The  Shrews- 
bury AND 
Birmingham 
Railway  Co. 


and  being  so,  they  say  they  have  now  an  opportunity  of 
entering  into  an  agreement  with  the  London  and  North- 
western Company  which  would  be  very  advantageous 
to  them ;  and  that  the  meeting  to  be  held  to-morrow, 
has  been  convened  for  the  purpose  of  obtaining  the  sanc- 
tion of  the  shareholders  to  that  agreement. 

The  question  is,  whether  I  ought  to  restrain  the  share- 
holders at  this  meeting  from  sanctioning,  and  the  Com- 
pany from  entering  into  the  proposed  agreement,  or  any 
agreement  of  a  similar  nature.  The  main  drift  of  the 
argument  addressed  to  me  was  directed  to  the  obtaining 
of  an  injunction  restraining  the  Defendants,  not  from  do- 
ing any  acts  interfering  with  the  due  enjoyment  of  the 
rights  under  the  agreement  of  July  1850,  nor  to  prevent 
them  from  excluding  the  Plaintiffs^  carriages  from  their 
line  while  engaged  in  through  traffic,  but  to  restrain 
them  from  entering  into  a  contract,  the  due  performance 
of  which  will  have  that  effect.  And  this  appears  to  me 
to  be  a  most  important  distinction.  The  resolution  at 
the  meeting  to-morrow  will  not,  and  the  entering  into 
the  agreement  will  not,  affect  the  Plaintiff ;  but  the 
acts  likely  to  be  sanctioned  by  the  one,  and  contracted 
for  by  the  other,  will. 


I  do  not  mean  to  say  that  this  Court  will  not,  under 
some  circumstances,  prevent  parties,  pending  litigation, 
from  alienating,  or  even  entering  into  contracts  relat- 
ing to  subject-matters  of  litigation.  By  such  alienations 
or  contracts  no  eventual  injury  can,  in  general,  result  to 
the  Plaintiff;  but  they  may  impose  on  him  the  necessity  of 
making  additional  parties,  and  may  delay  and  embarrass 
him  in  the  assertion  of  his  rights.  In  some  cases  they 
might  even  tend  to  destroy  the  subject-matter  in  dis- 
pute ;  as  would  clearly  have  been  the  case  in  Wilson  v. 


CASES   IN   CHANCERY. 


425 


Wilson  (a),  which  was  a  suit  for  the  specific  performance 
of  an  agreement,  between  husband  and  wife,  for  separa- 
tion, and,  pending  that  suit  proceedings  were  instituted 
or  carried  on,  in  the  Ecclesiastical  Court,  for  estabh'shing 
the  restitution  of  conjugal  rights.  Of  course,  if  that  suit 
were  dismissed,  it  would  do  no  harm  nor  afiect  the  case 
at  all ;  but  if  once  the  Ecclesiastical  Court  had  decreed 
restitution  of  conjugal  rights,  that  would  substantially 
have  put  an  end  to  the  subject-matter  of  litigation. 
Therefore,  in  that  case,  the  Court  interfered.  This  Court 
therefore  will,  where  the  necessity  of  the  case  requires 
it,  interfere  by  injunction  during  litigation,  not  only  to 
preserve  property  in  statu  qiio,  but  sometimes  also  to 
prevent  the  Defendant  from  affecting  it  by  contracts  or 
conveyances,  or  other  acts. 

But  this  latter  interference  is  by  no  means  a  matter  of 
course;  as  was  stated  by  Lord  Eldon  in  Spilkr  v. 
Spiller(b).  In  that  case  the  Defendant,  Spiller^  had 
contracted  to  sell  to  the  Plainti£&  certain  copyhold  pro- 
perty. I  believe  the  contract  was  a  verbal  contract,  but 
possession  had  been  taken  and  a  part  of  the  purchase- 
money  paid,  and  he  afterwards  became  insolvent,  or  un- 
der some  obligation  to  convey  all  his  property  to  the 
other  Defendants,  Bunscombe  and  Wakeley^  as  trustees. 
The  bill  was  filed,  by  the  purchasers,  against  the  Defend- 
ant Spiller  and  those  other  persons ;  and  it  prayed  the 
specific  performance  of  the  agreement,  and  for  an  injunc- 
tion restraining  the  Defendant  Spiller  from  surrendering 
the  copyhold  premises  to  the  other  Defendants.  There 
can  be  no  doubt  that,  by  doing  so,  he  would  not,  if  the 
Plaintifls  had  a  right  to  specific  performance,  eventually 
prejudice  them  ;  because,  pendente  iite^  their  rights  could 
not  be  affected.     An  injunction,  however,  was  prayed, 
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and  moved  for  on  certificate  of  bill  filed.  The  Lord 
Chancellor  says : — "  The  Plaintiff  are,  under  the  cir- 
cumstanceSy  entitled  to  an  injunction."  Unfortunately, 
what  the  circumstances  were  we  do  not  know.  **  But  I 
wish  it  to  be  understood  as  my  opinion  that,  in  general, 
on  a  bill  for  the  specific  performance  of  an  agreement  to 
sell/^  (just  the  same  principle  must  apply  to  that  which 
is  quasi  a  specific  performance  of  a  partnership  contract) 
— ^^  the  Plaintiff  is  not  entitled  to  restrain  the  owner  from 
dealing  with  his  property :  a  different  doctrine  would  opei^ 
ate  to  control  the  rights  of  ownership,  although  the  agree- 
ment was  such  as  could  not  be  performed.*^  One  sees,  at 
once,  the  good  sense  of  that.  The  Court  may  interfere  if 
the  circumstances  require  it;  but  it  is  a  monstrous  proposi- 
tion to  say :  "  I  will  prevent  you  from  exercising  a  legal 
right,  because  somebody  else  is  trying  to  establish  against 
you  an  equitable  right.*"  Therefore,  Lord  Eldon  says, 
though  the  Court  will  do  it  under  certain  circumstances, 
it  is  by  no  means  a  matter  of  course.  In  that  case,  how- 
ever, he  did  grant  the  injunction. 

When  the  Court  is  called  on  to  interfere  to  preserve 
property  pendente  lite^  there  are,  I  apprehend,  two  points 
on  which  the  Court  must  satisfy  itself.  First,  it  must 
satisfy  itself,  not  that  the  Plaintiff  has,  certainly,  a  right, 
but  that  he  has  a  fair  question  to  raise  as  to  the  exist- 
ence of  such  a  right.  That  was  so  stated  by  Lord  Cot- 
tenham  in  the  case  to  which  such  frequent  reference  was 
made  during  the  argument,  T/ie  Great  Western  Hail" 
way  Company  v.  The  Birmingham  and  Oxford  Junction 
Railway  Company  (c).  Lord  Cottenham  there,  after 
saying  that  the  Court  will,  in  certain  cases,  interfere  to 
preserve  property  in  statu  quo  during  the  pendency  of 
the  suit,  says :  ^^  It  is  true  that  no  purchaser  pendente 


(c)  2  Phill.  597 ;  see  602,  603. 
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Hte  would  gain  a  title ;  but  it  would  embarrafis  the  origi- 
nal purchaser  in  his  suit  against  the  vendor,  which  the 
Court  prevents  by  its  injunction."  Then  he  refers  to  two 
or  three  cases,  and,  among  others,  to  that  of  SpilUry.Spil* 
ler.  "  It  is  true  (he  says)  that  the  Court  will  not  so  inter- 
fere if  it  thinks  that  there  is  no  real  question  between  the 
parties ;  but,  seeing  that  there  is  a  substantial  question 
to  be  decided,  it  will  preserve  the  property  until  such 
question  can  be  regularly  disposed  of.  In  order  to  sup- 
port an  injunction  for  such  a  purpose,  it  is  not  necessary 
for  the  Court  to  decide  upon  the  merits  in  favour  of  the 
PlainUff." 
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Therefore,  the  first  point  on  which  the  Court  has  to 
be  satisfied,  is  not,  as  Lord  Cottenham  says,  positively 
that  the  Plaintiif  is  right,  but  that  he  has  a  fair  question 
to  raise.     But  I  do  not  understand  Lord  Cottenham  as 
meaning  to  say  that,  in  every  case  where  there  is  a 
prima  facie  or  probable  case  suggested,  the  Court  will 
interfere.     That  I  cannot  conceive  to  be  the  doctrine  of 
the  Court.  It  would  be  inconsistent  with  what  Lord  Eldon 
says,  and  inconsistent  with  common  sense ;  for  I  conceive 
that,  even  where  it  is  made  out  that  there  is  a  point  to 
be  decided  which  the  Plaintiff  is  fairly  raising,  still  there 
is  a  further  question,  namely,  whether  interim  interfer- 
ence, on  a  balance  of  convenience  and  inconvenience  to 
the  one  party  and  to  the  other,  is  or  is  not  expedient. 
Where  the  alternative  is  interference  or  probable  de- 
struction of  the  property,  there,  of  course,  the  Court 
will  be  very  ready  to  lend  its  immediate  assistance,  even 
at  considerable  risk  that  it  may  be  encroaching  on  what 
may  eventually  turn  out  to  be  a  legal  right  of  the  Defend- 
ant.     But  where,  on  the  other  hand,  the  only  evil  to 
result  from  non-interference,  is  that  the  Plaintiff  may,  by 
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The  Shrews-  ^ii^harrassed  in  his  litigation,  there,  the  Court  will  be 

BURY  AND  far   more  ready  to  listen  to  any  suggestion  of  the 

Chester  Defendant,   showing   that    interference   during    litiga- 

The  Shrews-  ^^^°  ^'^^  prejudice  his  rights. 

BURY  AND 

ILailw  Y  Co         Acting  on  these   views,  the  first  thing  I  have   to 

satisfy  myself  of,  is  whether  there  is  a  real  question  be- 
tween the  parties  under  the  deed  of  July  1850.  Prim& 
facie^  that  deed  gives  the  Plainti£&  a  good  title.  But 
the  question  is  whether  the  Defendants  have  any  real 
ground  for  disputing  its  validity.  This  is  the  converse 
of  the  question  argued  in  the  case  before  Lord  Cotten- 
ham^  but  I  think  exactly  the  same  principles  apply. 

I  do  not  feel  myself  called  on  to  give  an  opinion 
as  to  whether  the  contract  is  a  valid  contract  or  not. 
It  is  sufiicient  for  me  to  say  that  I  think  there  is  a  ques- 
tion which  the  Defendants  are  entitled  to  raise. 

There  is  another  point  which  has  struck  me.  Suppose 
it  is  invalid,  query,  whether  this  is  not  a  divisible  con- 
tract, so  that  the  Court  might  perform  part  of  it.  It  is 
a  contract  under  seal,  and  there  may  be  a  question  whe- 
ther the  consideration  is  not  entire  and  running  through- 
out ;  and  I  see  a  great  number  of  questions  that  may  be 
raised  on  this  point,  satisfying  me  that  it  is  not  a  mere 
pretence  to  say  that  there  are  doubts  entertained  about 
the  validity  of  the  contract.  I  cannot  say  tliat  I  am  so 
entirely  clear  on  that,  that  I  can  treat  the  Defendants  as 
being  guilty  of  a  sort  of  fraud  or  imposition  on  the  Court 
in  pretending  that  there  is  a  doubt  as  to  its  validity. 

That  being  so,  I  have  this  before  me — a  contract 
sought  to  be  enforced  by  means  of  this  injunction  ;    but 
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lid  or  not.  The  Shrews- 

bury AND 

Then  it  is  said,  in  that  state  of  things,  I  ought  to  be       Chkoter 
governed  by  that  which  occurred  in  the  case  of  The   TheShrbws- 

Chreat  Western  Railway  Company  v.  The  Birmingham      bury  and 

Birmingham 
and  Oxford  Junction  Railway   Company^  which,  it  is    Railway  Co. 

said,  is  precisely  the  same  case.  In  that  case  the  De- 
fendants had  entered  into  a  contract  to  sell  their  railway 
to  the  Plaintifis,  and  the  bill  was  filed  for  a  specific  per- 
formance of  that  agreement.  And  it  alleged  that  the 
Plaintiffii  were  obliged  to  take  such  proceeding,  because 
the  Birmingham  and  Oxford  Company,  contending  for 
the  invalidity  of  their  contract  with  the  Great  Western 
Company,  were  proceeding  to  enter  into  a  contract  to 
sell  to  the  North- Western  Company;  and  the  bill  there, 
as  here,  prayed  that  the  Defendants  might  be  restrained 
by  injunction  from  entering  into  any  agreement  for  the 
sale  of  their  railway  to  the  London  and  North- Western 
Railway  Company,  or  from  in  any  maimer  dealing  with 
such  railway  or  with  the  property  or  effects  thereof,  ex- 
cept with  the  approbation  of  the  Plainti£& ;  and  from 
doing  or  omitting  to  do,  or  procuring  the  doing  or  omis- 
sion of  any  act,  matter  or  thing,  the  doing  or  omission 
of  which  was,  or  might  be,  in  breach  or  violation  of, 
or  repugnant  to,  or  inconsistent  with,  the  said  agree- 
ment. 

It  is  said  the  case  now  before  me  is  precisely  the  same ; 
and,  undoubtedly,  I  feel  that  there  is  a  ver}'  great  resem- 
blance between  the  two  cases.  Lord  Cottenham^  in  that 
case,  did  interfere.  Then,  what  was  pressed  on  me  was 
that  I  ought  to  interfere  just  in  the  same  way,  almost  (so 
to  say)  blindfold.  I  certainly  should  be  the  last  to  dis- 
pute the  proposition  that,  where  a  matter  has  been  de- 
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cided  by  a  superior  Court,  even  if  I  doubted  the  propriety 
of  the  decision,  I  am  bound  to  follow  it.  Therefore,  if  I 
found  this  case  of  The  Cheat  Western  Railway  Company 
V.  The  Birmingham  and  Oxford  Junction  Railway  Com- 
pany^ an  express  authority  guiding  me,  I  should  feel  I 
was  bound  to  act  on  it,  even  if  I  felt  a  doubt  as  to  its  pro- 
priety ;  but  I  cannot  say  that,  on  full  consideration,  I  do 
come  to  that  conclusion.  In  the  first  place.  Lord  Cottenr 
hams  arguments  there,  are  directed  to  the  demurrer.  It 
is  true  that,  on  that  demurrer  being  overruled,  the 
injunction  that  had  been  granted  by  the  Ftce-CAanc^Qbr, 
was  also  established.  But,  unfortunately,  we  have  none  of 
the  arguments  that  were  urged  upon  the  motion  for  the 
injunction ;  nor  have  we,  which  is  much  more  material, 
any  of  the  affidavits  which  were  before  the  Court.  If  it 
is  to  be  assumed,  as  a  matter  of  course,  that  because  the 
bill  was  not  demurrable,  therefore  an  injunction  was  to 
issue,  I  should  say  then  I  have  to  decide  between  what 
Lord  Eldon  says  and  what  Lord  Cottenham  says.  It  is 
quite  clear  Lord  Eldon  says  that  that  is  not  the  law  of 
the  Court :  it  cannot  be  :  and  I  come  to  that  concluaon, 
because,  although  Mr.  Bethell,  who  was  Counsel  in  the 
case,  stated  (I  have  no  doubt  quite  accurately)  that  the 
injunction  was  sustained,  yet  I  very  much  doubt  whether 
that  could  mean  anything  more  than  this,  that  the  injunc- 
tion was  sustained  because  there  were  no  circumstances, 
brought  before  the  Court,  putting  the  propriety  of  the 
injunction  and  the  decision  on  the  demurrer  at  all  in  con- 
flict the  one  with  the  other.  Not  having  the  affidavits 
before  me  in  that  case,  I  do  not  know  what  there  was  to 
show  any  countervailing  inconvenience  that  would  result 
from  issuing  the  injunction.  Probably  there  was  none ; 
and  if  so,  when  it  is  once  determined  that  there  is  a  bill 
for  the  specific  performance  of  an  agreement,  and  that 
the  Defendant  is  going  to  enter  into  a  contract  that  will 
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pulse  of  the  Court  will  be  to  prevent  that.     If  there  was  m^^  Shrews- 
nothing  else  to  hold  the  hands  of  the  Court,  it  would  be       bury  and 
right  to  do  so  ;  and  I  must  take  for  granted  that,  if  the       Chester 
injunction  went,  it  was  because  there  was  nothing  of  that  ipm  Shrsws- 
sort  brought  forward.     I  cannot  but  suppose  that  if  there       bury  and 
had  been  a  conflict  on  the  point,  namely,  what  quantity  of   ^'^^'''^  ^^ 
inconvenience  resulting  to  the  Defendant  would  induce 
the  Court  to  hold  their  hands,  that  would  have  been 
argued,    and    the    affidavits    would    have    been    con- 
trasted, and   Lord  Coltenham  would  have  given  some 
opinion  on  it. 

Is  that  the  case  here  \  I  must  say  that,  so  far 
from  that  being  the  case  here,  I  think  that,  by 
granting  the  injunction  in  the  terms  in  which  I  am 
asked  to  grant  it,  I  might  be  occasioning  to  these 
defendants  irreparable  injury,  to  an  extent  that  it  is 
fearful  to  contemplate.  They  are  proposing  to  enter 
into  a  contract  with  the  London  and  North- Western 
Company,  under  which  the  London  and  North- Western 
Company  bind  themselves,  as  I  understand  it,  to  pay  to 
them  a  sum  which  amounts  to  40,000/.  or  50,000/. 
a-year,  for  twenty-one  years.  Supposing  it  were  to  turn 
out,  in  the  result,  if  I  were  to  issue  this  injunction,  that 
the  Defendants  are  right,  and  that  the  agreement  which 
the  Plaintiffs  have  entered  into,  is  invalid  in  toto,  and 
therefore  there  was  no  legal  bar  to  the  Defendants 
entering  into  this  contract,  (and  Mr.  Chesshire  has 
made  an  affidavit  that  he  believes  this  contract  to  be 
most  highly  beneficial  to  the  Defendants,  and  that  he 
believes  the  London  and  North- Western  Company  are 
now  ready  to  enter  into  it,  but  that  he  verily  believes 
that,  if  it  is  delayed,  they  will  not  be  willing  to  enter  into 
it,)  in  what  predicament  would  this  Court  then  find 
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itself,  if  it  should  have  issued  an  injunction  restraining 
the  Defendants  from  entering  into  a  contract  ex  hypothesi 
a  valid  contract,  which  there  was  no  legal  ground  to 
prevent  them  from  entering  into,  and  then,  afterwards, 
they  should  be  unable  to  enter  into  it,  and  so  lose 
50,000Z.  a-year  for  twenty-one  years  ?  Therefore,  what- 
ever may  have  been  the  case  of  the  Great  Western 
Railway  Company  against  the  Birmingham  and  Oxford 
Company,  in  this  case  it  is  obvious  that  the  effect  of  my 
injunction  will  or  may  be  likely  to  cause  enormous 
injury  to  all  the  shareholders  in  the  Company  who  are 
the  present  Defendants. 


Now,  that  is  the  ground  on  which  I  feel  myself  bound 
in  this  case  to  refuse  the  injunction.  I  have  explained 
it  shortly,  I  hope  clearly,  so  that  the  parties  may  see 
the  ground  upon  which  I  am  acting.  It  is  this,  that, 
although  I  am  perfectly  satisfied  of  the  authority  of  this 
Court  to  issue  an  injunction,  not  merely  to  restrain 
parties  from  doing  acts,  but  also  from  entering  into 
contracts  pending  litigation  that  may  embarrass  the 
Plaintiff  in  his  suit,  and  that  the  Court  is  entitled  to  do 
so  whenever  it  sees  there  is  a  fair  ground  for  litigation 
raised  by  the  Plaintiff,  yet  that  right  of  the  Court  must 
be  guided  by  a  discretion  not  to  exercise  it  where  it 
sees  that,  on  tlie  balance  of  convenience  and  incon- 
venience between  interim  interference  and  non-interim 
interference,  the  balance  greatly  preponderates  in  favour 
of  the  Defendant  and  against  the  Plaintiff.  Now,  here, 
the  injury  to  the  Plaintiffs,  in  comparison  with  the  injury 
to  the  Defendants,  is  extremely  small.  The  contract 
between  the  Plaintiffs  and  the  Defendants  may  be  put 
an  end  to  in  three  years.  The  present  rate  of  through 
traffic  seems  to  be  something  like  12,000/.  a  year. 
Three  years  would  be  something  h'ke  36,000/.,  that  is  on 
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both  lines,  so  that  it  would  be  the  half  of  that.  The 
Plaintifis  would  be  entitled,  if  there  was  no  other 
remedy,  to  an  action  for  that ;  and,  though  it  may  not 
be  quite  easy  for  them  to  prove  the  exact  amount  they 
lose,  yet  that  is  a  matter  not  altogether  incapable  of 
being  estimated:  and,  on  the  whole,  if  the  conveni- 
ence and  the  inconvenience  are  weighed  against  each 
other,  the  inconvenience  seems  to  me  to  preponderate, 
beyond  all  measure,  in  favour  of  the  party  who  has  the 
legal  right  to  enter  into  any  legal  contract  he  pleases. 
That  is  the  short  ground  on  which  I  feel  myself  bound 
to  refuse  the  injunction. 
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I  think  it  is  necessary  for  me  to  add  that  I  had  some 
little  doubt  whether  I  ought  not  to  issue  an  injunction  in 
the  terms  of  the  last  part  of  the  notice  of  motion,  in 
which  I  am  asked  to  restrain  the  party :  ^^  from  doing,  or 
omitting  to  do,  or  procuring  the  doing  or  omission, 
either  by  resolution  or  otherwise,  of  any  act,  matter 
or  thing,  the  doing  or  omission  of  which  is,  or  may  be, 
in  breach  or  violation  of,  or  repugnant  to,  or  incon- 
sistent with  the  agreement  of  July  1850.*^  But,  on  full 
consideration,  I  do  not  think  I  ought.  My  decision 
refusing  this  injunction,  does  not  at  all  prejudice  the 
question  whether,  if  the  proposed  agreement,  or  any 
similar  agreement,  should  be  entered  into,  the  Plaintifis 
may  not  be  entitled  to  an  injunction  restraining  the 
Defendants,  or  rather,  in  that  case,  restraining  the 
North- Western  Company  from  so  acting  under  that 
agreement  as  to  exclude  them  from  the  Shrewsbury  and 
Birmingham  line  or  from  conducting  the  through  traffic 
according  to  the  terms  of  the  agreement  of  July  1850. 
My  refusing  this  injunction  does  not  at  all  prejudice  that 
question;  and  I  think  I  should  ver}*  much  embarrass  the 
case  if  I  were  to  grant  an  injunction  on  that  which,  in 
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truth,  was  not  the  point  argued  before  me.  The  point 
mainly,  almost  entirely,  argued  before  me,  was  as  to 
the  holding  of  this  meeting  and  entering  into  the 
contract.  I  think  I  ought  not  to  embarrass  it  for  two 
reasons.  In  the  first  place  I  think  I  ought  not  to  inter- 
fere to  restrain  parties,  not  from  doing  anything  which 
they  at  present  are  going  to  do,  but  which  it  is  sup- 
posed they  will,  under  a  contract  which  they  will  enter 
into,  authorize  other  persons  to  do.  I  think  that  would 
be  an  unnecessary  anticipation  of  an  evil  that  never  may 
happen.  I  cannot  tell  that  the  meeting  may  sanction 
this  agreement,  or  that  it  will  be  entered  into.  I  am- 
not  tell  that  it  may  not  be  so  modified  as  to  secure,  to 
all  parties,  the  rights  they  may  have  under  the  agree- 
ment of  July  1850;  and,  after  all,  the  parties  to  be 
restrained  in  such  a  case,  namely,  the  London  and 
North- Western  Company  would  have  to  be  made  parties 
by  supplemental  bill,  or  in  some  other  way. 


Therefore,  on  the  ground  I  have  stated,  namely,  the 
enormous  preponderance  of  inconvenience  in  granting 
the  injunction  over  any  possible  inconvenience  in  re- 
fusing it,  I  shall  refuse  the  injunction,  but  I  shall  make 
no  order  as  to  costs. 
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IN   THE     WINDING-UP     OF     THE    DIRECT  1851. 

BIRMINGHAM,    OXFORD,    READING    AND       ^^^  J^«- 


* /- 


BRIGHTON  RAILWAY  COMPANY.  Joint-stock 

companies 

HUNTER'S  CASE.  winding-up 

_  -  Acts, 

Mr.  hunters  name  had  been  placed,   by  the     Contributory, 

Master^  on  the  list  of  contributories  to  the  above-men-  ' 

tioned  Company,  which  was  only  provisionally  registered ;  No  order  ought 
and  the  Vice-Chancellor^  on  appeal,  held  that  it  had  ^^ji  ^    ^^  ^ 
been  properly  so  placed,  on   the  authority  of  UpfilVs  contributories  of 
case  (a).      The    official    manager   not   having  received  *  provisionally 
any  money  on  accoimt  of  the  Company,  and  having  pany,  on  ac- 
incurred  expenses  in  winding    it    up,  and  the  Court  count  of  the 
having  ordered  him  to  pay  costs  out  of  the  estate,  in  urfthe^Com-"^ 
several  cases  in]  which  persons  whose  names  had  been  pany,  until  the 

placed  on  the  list  of  contributories,  had  appealed  to  "^^il^.^^s  of  the 

.  contributories 

the  Court,  (which   expenses    and  costs   amounted   to  ]^ye  been  ascer- 

2063/.)  the  Master  ordered  800/.,  towards  payment  of  tained,  or  at 
that  amount,  to  be  raised  by  a  call  of  12«.  Sd.per  share  jj^^j^^^  jj^s  as- 
on  Mr.  Hunter  (who  held  one  hundred  shares)  and  on  certained  the 

the  other  contributories  whose  names  were  on  the  list.       "ability  of  the 

contnbutones  to 

the  costs  in  re- 
Mr.  RoU  and  Mr.  Shapter  now  moved  that  the  order  spect  of  which 

might  be  discharged  as  to  Mr.  Hunter^  on  the  ground  ^^^  call  is  made, 
that  he  had  not  been  ascertained  to  have  incurred  any  The  contribu- 

liability  whatever  as  a  member  of  the  Company.  tones  of  a  pro- 

visionally regis- 

Mr.  Roxburgh  (Mr.  Bethell  was  with  him)  appeared  are  not  liable,  m 

for  the  official  manager.     In  the  course  of  the  argument,  proportion  to  the 

number  of  their 
shares,  to  the  costs  of  winding  up  the  Company  :  semble, 

(a)  2  House  of  Lords  Cases,  6/1. 
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1851.  Ex  parte  Price  and  Evans  in  the  winding-up  of  the 

Hunter's       ^^^9  Warwick  and  Worcester  Railway  Company^  a 
Case.  case  recently  decided  by  Vice-Chancellor  Knight  Bruce^ 

was  cited. 

The  Vice-Chancbllor,  without  hearing  the  reply, 
said: 

I  am  of  opinion  that,  before  the  Master  can,  in  the 
exercise  of  his  discretion,  make  a  call  for  costs,  he  must 
have  ascertained  that  the  sum  for  which  he  is  making 
the  call,  is  costs  for  which,  in  the  distribution  of  the 
costs  among  the  different  parties,  the  persons  on  whom 
the  call  is  made,  are  liable.  It  does  not  at  all  follow, 
because  2063/.  have  been  incurred  for  costs,  that  800/.  is 
a  proportion  in  respect  of  which  this  gentleman  may 
have  to  contribute.  It  is  not  necessary  for  me  to  say 
more  than  that,  at  the  present  moment,  because  the 
Master  has  only  said  that  there  certainly  will  be  800/.  of 
costs,  and  he  has  made  a  call  to  raise  that  sum.  But  I  very 
much  doubt  whether  any  call  for  costs,  can,  according 
to  the  true  construction  of  the  Act  of  Parliament,  be 
made  till  the  amount  of  the  debts  to  which  each  party 
is  liable,  has  been  ascertained:  because,  though  the 
Master  is  to  make  a  call  not  only  for  the  debts  of  the 
Company  but  also  for  the  costs,  yet  he  is  to  make  the 
call,  in  respect  of  the  costs  as  well  as  the  debts,  so  far 
only  as  the  contributories  shall  be  liable,  at  law  or  in 
equity,  to  pay  the  same.  The  Winding-up  Act  of  1848, 
which  makes  the  contributories  subject  to  these  costs, 
enacts  that  the  general  costs  of  winding  up  the  estate, 
and  the  costs  of  proving  debts  and  trying  issues,  and  of 
all  other  matters  in  which  creditors  or  any  particular  con- 
tributories or  classes  of  contributories  or  alleged  contri- 
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butories  of  such  Company,  shall  be  interested,  shall  be  at  1851. 

the  discretion  of  the  Master  (a).     Surely  it  is  one  ingre-       Hunter's 
dient  in  the  exercise  of  that  discretion  that  the  Master  Case. 

should  find  that  Mr.  Hunter  belongs  to  a  class  the 
whole  of  which  is  liable,  together,  to  a  call  of  some 
given  amount,  be  it  6/.  or  be  it  6000/.  Surely  the 
Master  has  not  proper  data  on  which  to  exercise  his 
discretion,  until  he  has  ascertained  those  facts. 

An  official  manager  who  has  to  wind  up  the  afiairs  of 
an  association,  (erroneously  called  a  Company,)  consist- 
ing of  thirty  or  forty  individuals  each  liable  to  different 
debts,  has  a  most  onerous  task  to  perform.  It  will  be 
very  difficult  for  him  to  get  any  costs  until  the  whole  of 
the  liabilities  has  been  ascertained  and  apportioned.  Till 
the  apportionment  has  been  made,  it  will  be  very  difficult 
for  the  Master  to  make  any  contributory  or  class  of  con- 
tributories,  liable  to  any  particular  amount  of  costs.  It 
seems  to  me  that  the  Master  must  first  ascertain,  ac- 
curately, what  each  party  is  liable  to,  or,  at  all  events, 
that  the  party  belongs  to  a  class  in  respect  of  which  a 
given  portion  of  costs  is,  clearly,  to  be  apportioned.  Till 
that  is  done,  I  do  not  think  that  he  can  make  any  call 
for  costs  upon  any  of  the  contributories. 

I  must  add,  further,  that  it  is  a  problem  unsolvable  by 
me,  why  a  man  is  liable  to  more  costs  because  he  has 
agreed  to  take  one  hundred  shares  than  if  he  has  agreed 
to  take  fifty.  These  are  not  costs  incurred  in  respect 
of  a  formed  Company.  These  are  costs  incurred,  because 
the  taking  of  shares  coupled  with  the  fact  of  the  share- 
holder being  a  provisional  committeeman,  was  considered, 
by  the  House  of  Lords,  to  amount   to  an  authority, 

(a)  See  11  &  12  Vict.  c.  45,  sect.  103. 
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1851.  given  by  the  party  taking  the  shares,  to  incur  costs  on 

Hunter's       ^  account.     If  that  be  the  principle,  I  do  not  see  why 
Case.  the  taking  of  one  hundred  shares  creates  a  liability  be- 

yond that  which  arises  from  taking  fifty.  You  make 
the  parties  your  agents  for  incurring  the  actual  costs, 
which,  after  that  authority,  are  incurred  by  the  pro- 
visional committee. — This  however  is  a  speculation  which 
I  need  not  enter  into  in  the  present  case.  The  ground 
on  which  I  rest  my  judgment  is  that,  till  it  is  ascertained 
that  these  costs  have  been  incurred  in  respect  of  some 
liability  which  attaches  on  this  gentleman  personally, 
or  upon  a  class  of  contributories  of  which  he  is  a 
member,  no  order  can  be  made  for  a  call  for  costs,  any 
more  than  for  any  other  contribution. 

I  suspect  that,  if  official  managers  had,  some  year  or 
two  ago,  understood,  distinctly,  what  I  take  to  be  the 
law  now,  they  would  not  have  been  very  ready  to  incur 
the  responsibility  which  attaches  to  their  office. 

It  does  not  appear  to  me  that  the  case  before  Vice- 
chancellor  Knight  Bruce^  at  all  governs  this :  because, 
there,  the  Master  had  ascertained,  as  I  collect,  that  the 
parties  came  within  a  particular  class  of  contributories, 
namely,  parties  who  had  been  receiving  sums  of  money 
back  in  respect  of  their  scrip ;  and  that  seems  to  me  to 
have  been  an  ingredient  that  mainly  influenced  the  mind 
of  Vice-chancellor  Knight  JBruce^  and  that  probably 
might  have  made  the  order  quite  right. 

Order  discharged  with  costs  to  be  paid  by  the  official 
manager. 


CASES  IN  CHANCERY.  439 


DEEKS  V.  STANHOPE.  1851 : 

12th  June. 

DEEKS  V.  BEBB.  Staying  prO' 

rw%  ,     ,  ...  ceedingB  in  a 

X  HE  bill  in  the  original  suit,  was  filed  in  December  ^i^. 

1842,  by  some  of  the  shareholders  on  behalf  of  them-  Joint-stock 
selves  and  all  the  other  shareholders  of  the  MaryUbone  t^ndino-uo 
Joint-stock  Banking  Company,  except  the  Defendants,  Jet. 
who  were  the  directors  of  the  Company.     That  bill  was  pgu^TT       -f 
amended  three  times  in  1843,  and  a  fourth  time  in  1844,  by  the  share- 
under  an  order  of  the  12th  of  March  in  that  year.  holders  against 

the  directors  of 

a  joint-stock 
In  March  1848,  the  Plaintifls  filed  a  supplemental  Company,  one 

bill  for  the  purpose  of  bringing  the  assignees  of  the  De-  ^  ts^bt^°d' 
fendant  Maclean,  (who  had  become  a  bankrupt,)  before  an  order  under 

the  Court.  ^,^.\^\^  """^ . 

1 2th  Vict.  c.  45, 

for  winding  up 
In  December  1848,  an  order  was  made  under  the  the  affairs  of 

Wmding-up  Act  of  that  year,  by  Vice-ChanceUor  Knight  s^omSZ'Xr- 
BrucCy  on  two  petitions,  (one  of  which  was  presented  by  wards,  the 
the   Defendant   Walker^)  by  which  the  Company  was  Plo,intiffs 
ordered  to  be  dissolved,  and  Master  Kindersley  was  di-  further  proceed- 
rected  to  wind  up  its  a&irs :  see  1  De  6ex  &  Smale,  ings  in  the  suit, 

585:    and  that  order  was  affirmed  by   Lord   Gotten-  migl^tbesteyed, 

*^  until  the  affairs 

Aam,  C.     See  1  Hall  &  Twells,  100.  of  the  Company 

had  been  wound 

In  April   1849,   the   Defendant,  Walker ^  moved   to  ^*^gj. 

dismiss  the  original  bill  for  want  of  prosecution.     On  the      The  Court 

hearing  of  that  motion,  the  Court  gave  the  Plaintifib  '^f ^^^^4  f.^®  "'^• 
°  .  ,  .  tion  with  costs. 

leave  to  amend  the  bill  a  fifth  time ;  which  they  did  in 
June  following.     The  bill,  as  amended  for  the  fifth  and 


Stanhope. 
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1851.  last  time,  prayed  for  an  account  of  all  sums  received  by 

Debks         *^®  directors,  or  by,  with  or  under  their  order,  privity,  sane- 
9.  tion  or  authority,  for  or  in  respect  or  on  account  of  the 

Company,  or  which,  but  for  their  wilful  default  or  neglect, 
might  have  been  so  received ;  and  of  all  sums  properly 
expended  by  them,  or  by  their  direction  or  authority,  in 
respect  or  on  account  of  the  Company ;  and  of  all  bills 
discounted  and  advances,  by  the  Company,  on  which  any 
losses  had  been  sustained,  with  all  the  particulars  rela- 
ting thereto ;  and,  in  particular,  of  all  bills  discounted 
for  and  advances  made  to  the  directors  and  to  their 
relations  and  friends,  or  any  person  or  persons  by  their 
direction  or  procurement,  and  on  what  (if  any)  securities; 
and  that  the  Master  might  inquire  and  state  what  losses 
had  been  sustained,  by  the  Company,  in  respect  or  by 
reason  of  such  bills  and  advances ;  and  might  take  an  ac- 
count of  all  losses  sustained  by  the  Company,  since  it  com- 
menced business,  and  might  inquire  into  and  state  the 
particulars  of  such  losses,  and  how  the  same  were  occa- 
sioned, and  ail  special  circumstances  relating  thereto: 
and  that  the  Master  might  take  an  account  of  all  the 
dealings  and  transactions  of  the  directors  in  regard  to 
the  Company,  not  comprised  in  the  foregoing  accounts 
and   inquiries,   and   might  inquire   into  and  state   all 
special  circumstances,  in  regard  to  such  dealings  and 
transactions,  as  the  nature  thereof  or  the  justice  of  the 
case  might  require :  and  that  all  such  declarations  might 
be  made  and  directions  given  in  regard  to  the  manage- 
ment and  conduct  of  the  directors  and  in  regard  to  the 
accounts  and  inquiries  aforesaid,  as  the  justice  of  the 
case    might   require :    and  that  such  of  the  directors 
as  were   living  and  solvent,   might   be  declared,   per- 
sonally,  and    the   estates  of  such  of    them  as   were 
dead    or   had   become   bankrupt   or  insolvent,    might 
be    declared    to    be    liable   to    make    good    all    that 
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might  be  found  due  to,  and  the  losses  sustained  by  the 
Company,  in  taking  the  accounts  and  making  the  in- 
quiries aforesaid  :  and  that  what  should  be  found  due, 
might  be  ordered  to  be  paid  and  applied,  for  the  benefit 
of  the  shareholders,  in  such  manner  as  the  Court  should 
think  fit :  and  that  all  other  necessary  declarations  and 
directions  might  be  made  and  given  for  the  purpose  of 
affording  the  Plaintiffs  effectual  relief  against  the  De- 
fendants in  respect  of  the  matters  aforesaid :  and  that 
the  executor  of    the   deceased  director,  might  admit 
assets  of  the  deceased  &c.  &c.  and  that  what  might  be 
found  due  from  the  estates  of  the  bankrupt  and  insolvent 
directors,  might  be  proved  against  their  estates;  and 
that,  in  the  mean  time,  their  assignees,  might  be  re- 
strained from  making  or  paying  any  dividend  out  of  their 
estates :  and  that  the  Master  might  take  an  account  of 
all  the  debts  and  liabilities  (if  any)  owing  by  the  Com- 
pany :   and  that  certain  promissory  notes  which  were 
alleged  to  have  been  improperly  obtained  from  three  of 
the  Plaintiff,  and  on  which  the  Defendant,  Rickards^^ 
was  suing  them,  might  be  delivered  up  to  be  cancelled  : 
and  that  all  such  other  declarations  might  be  made  and 
directions  given,  and  decree  made  as  the  circumstances 
and  justice  of  the  case  might  require  :  and  that,  in  the 
mean  time,  the  directors  might  be  restrained  from  suing 
for,  receiving  or  getting  in  the  assets  of  the  Company, 
and  from  further  acting  in  the  affairs  thereof,  or  inter- 
meddling with  the  property,  securities  or  assets  thereof: 
and   that  Richards  might   be  restrained  from  further 
proceeding  in  the  actions  which  he  had  brought  on  the 


1851. 


Deeks 

V, 

Stanhope. 


*  Richards  was  not,  and  never  had  been  a  member  of  the 
Company.  The  bill  alleged  that  he  gave  no  consideration  for 
the  notes,  and  that  they  bad  been  placed  in  his  hands,  for  the 
purpose  of  his  suing  the  makers  thereof. 

Vol.  I.     N.  S.  h  h 
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1851. 

* .- — ' 

Deeks 

V. 

Stanhope. 


promissory  notes :  and  that  a  receiver  of  the  outstanding 
effects  and  credits  of  the  Company  might  be  appointed. 

The  answer,  of  the  Defendant  Walker,  to  the  bill  as 
lastly  amended,  was  filed  in  August  1849.  The  Plain- 
tiffs excepted  to  it,  and,  it  having  been  found  insufficient. 
Walker  put  in  a  further  answer  in  February  1850.  The 
Plaintiffs  referred  back  that  answer  on  the  old  excep- 
tions ;  and  the  Master  having  found  it  to  be  still  insuffi- 
cient, Walker  put  in  a  further  answer  in  April  1850. 
The  answers  of  all  the  other  Defendants,  were  filed 
before  that  time ;  but  no  further  proceedings  had  been 
taken  in  the  Cause. 


The  supplemental  bill  was  amended,  under  an  order 
obtained  in  December  1849,  by  making  Walker  a  De- 
fendant to  it,  in  respect  of  certain  alleged  fraudulent 
transactions  between  him  and  Maclean,  which  the 
Plaintiffs  said  they  had  discovered  in  the  course  of  the 
proceedings,  before  the  Master^  under  the  winding-up 
order.  Walker  demurred  to  the  amended  supplementid 
bill;  and,  in  January  1850,  the  late  Vice- Chancellor  of 
England  allowed  the  demurrer.  The  Plaintiffs  appealed 
*  from  the  order  allowing  the  demurrer ;  and  the  appeal 
was  pending  before  the  Lord  Chancellor^  when  a  motion 
was  made,  on  behalf  of  the  Plaintiffs,  that  all  further 
proceedings  in  the  Causes  might  be  stayed  until  after 
the  affairs  of  the  Company  should  have  been  fully  wound 
up  under  the  winding-up  order;  and  that,  on  the  pro- 
ceedings under  that  order  being  completed,  or  at  such 
other  time  as  the  Court  should  think  fit,  any  of  the 
parties  might  be  at  liberty  to  apply,  to  the  Court, 
touching  the  costs  of  the  suit  or  otherwise,  as  they 
might  be  advised;  or  that  such  other  order  might  be 
made,  as  to  the  conduct  of  the  Causes,  pending  the  pro- 
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ceedings  under  the  wiuding-up  order,  as  should  be  just. 
The  PIaintii&'  solicitor  made  an  affidavit  in  support  of 
the  motion,  stating  that  the  Master  was  proceeding, 
under  the  order,  to  wind  up  the  affairs  of  the  Company, 
but  that  the  list  of  contributories  was  not  finally  settled : 
that,  in  January  1850  and  March  1851,  Walker  carried 
accounts,  into  the  Master's  office,  claiming  large  sums 
to  be  due,  to  him,  from  the  Company  ;  but  the  correctr 
ness  of  those  accounts  had  not  been  inquired  into ;  that 
the  deponent  verily  believed  that,  in  proceeding  under 
the  order,  the  various  questions  raised  by  the  Plaintiffs, 
would,  necessarily,  come  under  the  Masters  considera- 
tion, and  be  adjudicated  upon  ;  and  that  it  was  an  unne- 
cessary expense,  to  all  parties,  that  the  Causes  should  be 
further  proceeded  with,  until  after  the  Master  should 
have  made  his  report  under  the  order ;  and  that,  in  the 
event  of  the  proceedings  in  the  Causes  not  being  stayed,  it 
would  be  necessary  to  go  into  evidence  therein,  and  to 
prove,  over  again,  the  greater  part  of  the  matters  which 
had  been  and  would  be  proved,  before  the  Master^  under 
the  order ;  and  that,  in  the  proceedings  under  the  order, 
every  matter  raised  by  the  pleadings  in  the  suits,  would 
be  decided  by  the  Master. — Walker's  solicitor  made  an 
affidavit  in  opposition  to  the  motion,  stating,  amongst 
other  things,  that  he  believed  that  it  was  necessary,  be- 
fore the  taking  of  Walker's  account  in  the  Masters  office 
could  be  completed  and  the  balance  ultimately  payable 
to  him,  ascertained,  that  the  questions  raised  in  the 
Causes,  so  far  as  it  was  sought,  therein,  to  charge  him, 
should  be  finally  disposed  of;  and  that,  if  the  Plaintiffs^ 
application  to  stay  proceedings  in  the  Causes,  should  be 
granted,  the  effect  would  be  that,  when  the  balance  due 
to  Walker  was  ascertained  by  the  Master  under  the 
winding-up  order,  Walker  would  be  delayed  and  pre- 
vented from  receiving  the  same,  by  reason  of  the  quei^ 

H  H  2 


1851. 


Deeks 

V. 

Stan  HOPS. 
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1851.  tions  and  demands  raised  in  the  suits  having  still  to  be 

Deeks  determined  and  the  amount  of  his  liability  (if  any)  in 

V.  respect  of  such  questions  and  demands  remaining  unav 

Stanhope.      certained ;  and  that  the  Master  would  postpone  making 

any  call  upon  the  shareholders  for  payment  of  what  was 
due  to  Walker,  until  such  questions  and  demands  should 
have  been  determined  by  the  Court,  one  way  or  the  other, 
or  until  the  suit  should  be  dismissed. 

Mr.  BethelU  Mr.  Rolt,  and  Mr.  GlassCy  in  support  of 
the  motion  referred  to  the  29th,  50th,  52nd,  53rd,  56th, 
57th,  58th  and  60th  sections  of  the  Act  of  1848,  and 
said  that  the  winding-up  order  was  a  decretal  order,  made 
under  a  statute,  which  superseded  the  necessity  of  the 
pending  suits  :  indeed,  that  it  was  more  comprehensive 
and  efficacious  than  any  decree  that  the  Court  could  make ; 
and  the  Master  could  dispose  of  every  question  in  the 
suits,  and  at  much  less  expense,  but  he  could  not  dispose 
of  the  costs ;  and,  therefore,  an  order  ought  to  be  made 
in  the  terms  of  the  notice  of  motion. 

Mr.  Stuart^  and  Mr.  Cole,  for  Mr.  Walker  and  cer- 
tain other  parties,  said : 

If  the  suits  have  become  unnecessarj%  the  PIaintii& 
ought  to  have  moved,  not  that  the  proceedings  might  be 
stayed,  but  that  the  bills  might  be  dismissed.  If  the 
winding-up  order  is  more  comprehensive  and  efficacious 
than  any  decree  that  the  Court  can  make  in  the  suits, 
why  did  the  Plaintifls  oppose  the  petitions  for  that  order, 
and,  when  it  had  been  made,  apply  to  discharge  it! 
Why  did  they,  afterwards,  oppose  our  motion  to  dismiss 
their  original  bill,  and  obtain  leave  to  amend  it  and  com- 
pel us  to  answer  the  amendments?  Why  too,  did  they 
make  our  client  a  party  to  their  supplemental  bill,  and 
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appeal  from  the  order  allowing  his  demurrer  to  it  ?  The 
Plaintiifd*  present  application,  is  not  only  inconsistent 
with  their  previous  conduct,  but  repugnant  to  the  58th 
section  of  the  Act  (a),  and  to  what  Lord  Cottenham  said 
in  his  judgment  on  the  motion  to  discharge  the  order  (i). 
Besides,  the  Master  has  not  jurisdiction,  under  the  order, 
to  decide  all  the  questions  in  the  suits.  Richards  is  not 
a  contributory,  nor  even  a  member  of  the  Company :  what 
jurisdiction  then  has  the  Master  over  him  ?  What  ju- 
risdiction has  the  Master  to  order  the  promissory  notes 
to  be  delivered  up  ;  or  to  make  some  of  the  directors  re- 
sponsible for  the  wilful  neglect  or  default  of  their  co-di- 
rectors ;  or  to  restrain  the  assignees  of  the  bankrupt 
directors^  from  making  any  dividends  out  of  their  estates ! 


1851. 

^^ ^ 

Deeks 

V. 

Stan  HOPE, 


The  learned  Counsel,  then  referred  to  ihe  50th,  53rd 
and  60th  sections  of  the  Act,  as  showing  that  the  Legis- 
lature did  not  consider  that  the  winding-up  order  ren- 
dered suits  respecting  the  affairs  of  a  Company,  unneces- 
sary :  and  they  cited  Underwood  v.  Jee  (c). 

Mr.  Southgate^  for  the  Defendant  Stanhope^  said  that 
his  client  ceased  to  be  a  director  and  to  have  any  con- 
nection with  the  Company,  in  1838  :  that  the  bill  con- 
tained charges  of  fraud  against  him,  which  he  denied,  by 
his  answer ;   and  that  he  was  entitled  to  have  those 


(a)  That  section  enacts  that 
except  as  was  expressly  pro- 
vided by  the  Act,  nothing 
therein  contained,  nor  any  pe- 
tition or  order  under  the  same, 
for  the  dissolution  and  wind- 
ing-up,  or  for  the  winding-up 
of  any  Company,  shall  alter 


or  affect  any  actions,  suits 
or  other  proceedings  pending 
at  the  date  of  such  petition. 

(5)  See  1  Hall  &  Twells, 
103. 

(c)  1  HaU  &  Twells,  379  ; 
and  1  Macn.  &  Gord.  276. 
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1851. 

V  ^  / 

Deeks 

9. 

Stanhope. 
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charges  disposed  of,  and  to  be  paid  the  costs  occasioned 
by  them:  Stagg  v.  Knowles  (d).  He  added  that  the 
object  of  the  winding-up  order,  was  to  make  the  share- 
holders pay  their  shares  of  the  losses  sustained  by  the 
Company  ;  and  that  the  object  of  the  suits  was  to  pre- 
vent it. 


Mr.  Roltf  in  reply,  cited  Parbury  v.  Chadwick  (e) 
and  referred  to  the  judgment  in  Lord  MansfiehTs  case{f). 

The  Vicb-Chancellor  : 

I  am  clearly  of  opinion  that  this  is  an  improper  appli- 
cation, and  one  that  I  cannot  listen  to. 

The  suit  was  instituted  by  some  of  the  shareholders 
on  behalf  of  themselves  and  the  other  shareholders  in  the 
JMarglebone  bank,  against  some  persons  who  were  di- 
rectors at  the  time  of  the  filing  of  the  bill,  and  some, 
who  though  not  then  directors,  had  been  so  previously  : 
and  the  object  was  to  wind  up  the  affairs  of  the  Com- 
pany, and  also  to  charge  the  Defendants,  personally,  with 
a  great  deal  of  misconduct  and  personal  liability  in  re- 
spect of  the  mode  in  which  they  had  managed  the  bank. 
I  do  not  think  that  the  circumstance  that  some  of  the 
Defendants  have  ceased  to  be  directors,  materially  affects 
the  case.  The  suit  was  instituted  so  long  ago  as  1842. 
Sometime  afterwards,  a  supplemental  bill  was  filed,  and  an- 
swers have  been  put  in  to  it  as  well  as  to  the  original  bill ; 
and  great  expense  has  been  incurred  and  great  delay  has 
resulted.  In  the  year  1848,  just  six  years  after  the  ori- 
ginal bill  was  filed,  an  order  was  made,  under  the  then 
recently  passed  Winding-up  Act,  to  wind  up  the  affidrs  of 


(d)  3  Hare  241.  (e)  12  Beav.  614. 

(/)  1  Hall  &  Twells,  596. 
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the  Company  :    and  now  what  is  sought,  on  the  part  of  1851. 

the  Plaintiffs  observe,  is  to  stay  all  the  proceedings  in  Deeks 

their  suit  (which  is  now  in  the  state  that  the  answers  are  v. 

in,  but  have  not  been  replied  to)  until  after  the  affairs  of  Stanhope, 
the  Company  shall  have  been  fully  wound  up  under  the 
winding-up  order  and  that,  on  such  proceeding  being 
completed,  or  at  such  other  time  as  the  Court  shall  think 
fit,  (but  there  is  nothing  to  guide  us  as  to  what  that 
other  time  is  to  be)  any  of  the  parties  may  be  at  liberty 
to  apply  to  the  Court  touching  the  costs  of  the  suit* 
This  is  asked  on  a  supposed  analogy  between  this  case 
and  the  case  of  two  suits  instituted  in  this  Court  for  the 
same  purpose,  in  one  of  which  a  decree  has  been  already 
obtained  which  will  give  all  the  relief  that  is  asked  for  in 
the  other.  On  that  subject  the  first  observation  I  must 
make,  is  that,  according  to  my  experience,  the  applica- 
tion to  stay  proceedings  in  such  a  case,  is  the  application 
of  the  Defendant  and  not  of  the  Plaintiff.  The  Defend- 
ant says:  ^'  Why  should  I  be  doubly  vexed  in  this 
matter?  There  is  a  decree  which  will  give  you  the 
relief  you  are  asking  for  in  the  suit  in  which  you  arp 
prosecuting  me.  I,  therefore,  ask  the  Court,  in  the 
exercise  of  a  sound  discretion,  to  stay  all  proceedings : 
taking  care  that  you  have  every  relief  you  could  have 
had  if  you  had  prosecuted  the  suit.^^  Undoubtedly  such 
a  course  of  proceeding  is  very  common  and  quite  con- 
sistent with  justice.  But  I  never  heard  of  such  an 
application  as  this,  where  a  creditor,  having  filed  a  bill, 
against  an  executor,  alleging  that  he  is  a  creditor  and 
charging  the  executor  with  gross  misconduct,  some 
other  creditor  files  a  bill  and  gets  a  decree.  It  would  be 
most  extraordinary  if,  in  such  a  case  as  that,  the  first 
creditor  could  stay  all  proceedings  in  his  suit ;  because 
the  executor  thus  charged  with  misconduct,  might  have 
his  whole  life   dragged  out,  before   the  affairs  of  the 
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1851.  debtor,  are  wound  up.     If  he  is  charged  with  something 


V 


Deeks         ^^  which  he  has  made  a  complete  answer,  why  is  the 
9.  Court  to  stay  the  suit  at  the  instance  of  the  party  who 

Stanhope,      instituted  it,  the  Defendant  objecting,  and  insisting  on 

the  suit  going  on  to  a  hearing,  in  order  that  he  may  fix 
the  Plaintiff,  the  author  of  the  unfounded  charges,  with 
the  costs  of  it  I 

Here  is  a  suit  instituted  for  the  purpose  of  winding  up 
the  affairs  of  a  Company,  (whether  the  words  *'  winding 
up  "  have  been  struck  out  is  immaterial ;  that  is  the  ob- 
ject of  the  suit,)  and  for  the  purpose  of  charging  the 
directors  with  sums  which,  but  for  their  wilful  default, 
they  might  have  received,  and  with  other  misconduct, 
and  seeking  an  injunction,  among  other  things,  and  the 
delivery  up  of  certain  promissory  notes,  which,  the 
Plaintiffi  say,  were  improperly  obtained.  Then  comes 
the  winding-up  order  pending  that  suit  and  while  the 
Defendants  are  answering,  there  being  a  great  number 
of  Defendants,  and  great  delay  having  taken  place  in 
getting  in  their  answers.  The  winding-up  order,  it  is 
said,  gives  all  the  relief  that  could  be  had  in  the  suit ; 
but  I  very  much  doubt  that.  I  should  have  doubted  it 
if  there  were  no  authority  on  the  subject ;  because  what 
is  done  under  the  Winding-up  Act,  seems  to  me  to  be 
indicated,  very  clearly,  by  the  fourteenth  section  of  the 
Act,  which  points  out  what  is  to  be  done.  It  enacts 
that  it  shall  be  lawful  for  the  Court,  on  the  hearing  of 
any  petition  for  the  dissolution  and  winding-up,  or  for 
winding  up,  either  originally  or  subsequently,  or  on  fur- 
ther directions,  to  dismiss  such  petition,  with  or  without 
costs,  or  to  make  an  order  absolute  for  the  dissolution 
and  winding-up,  or  for  the  winding-up  of  the  Company 
under  the  provisions  of  the  Act,  with  or  without  such 
special  directions  as  the  Court  shall  think  fit ;  and,  by 
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auch  order,  it  shall  be  referred,  to  one  of  the  Masters  of 
the  Court,  to  wind  up  the  affairs  of  the  Company  accord- 
ingly, under  the  provisions  of  this  Act.  Now  the  order 
in  this  case,  was  made  without  any  special  directions : 
and  I  very  much  doubt  whether  it  authorizes  anything 
else  than  what  is  commonly  understood  by  winding  up 
affairs ;  that  is,  ascertaining  what  is  owed  by  the  Com- 
pany, and  making  calls,  if  necessary,  for  the  payment  of 
what  is  proved,  paying  it,  and  then  ascertaining  what  are 
the  liabilities  of  the  members,  inter  se^  and  giving  the 
necessary  directions  with  respect  to  those  liabilities.  I 
should  very  much  doubt,  independently  of  authority,  if 
anything  else  is  authorized  by  such  a  general  order.  But  I 
am  very  much  relieved  from  the  necessity  of  giving  my  own 
opinion  upon  it,  because  Lord  Cottenhamj  in  this  very  case, 
has  said  that  this  bill  seeks  relief  which  the  Plaintifis  could 
not  have  under  the  winding-up  order.  Therefore,  unless 
I  am  to  overrule  the  decision  of  Lord  Cottenham^  on  a 
matter  not  only  pari  materia  to  the  case  before  me,  but 
in  the  very  case  before  me,  I  am  bound  to  say  that  this 
bill  seeks  relief  that  the  Plaintiffs  can  not  have  under  the 
Winding-up  Act.  Then,  what  right  have  I,  independ- 
ently of  all  other  objections,  to  stay  proceedings  in  that 
suit  which,  Lord  Cottenham  says,  must  necessarily  be  dis- 
posed of  before  the  winding-up  takes  place.  Therefore, 
on  that  ground  also  I  must  refuse  the  motion. 


1851. 
Deeks 

V. 

Stanhope. 


But,  independently  of  all  this,  the  parties  making  this 
application  (which  is  an  application  to  the  discretion  of 
the  Court)  have  so  conducted  themselves  as  to  render 
it  my  duty  to  refuse  it.  The  winding-up  order  was  ob- 
tained in  December  1848,  and  if  it  be  true  that  all  the 
relief  that  the  suit  can  give,  can  be  obtained  under  that 
order,  the  Plaintif&,  who  had  kept  the  Defendants  in 
Court  for  six  years  previously,  were  bound  to  come  to 
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Deeks 

V. 

Stanhope. 


the  Court  promptly,  and  ask  that  the  proceedings  in  the 
suit  might  be  stayed.  Instead  of  that,  they  amend  their 
bill,  force  the  Defendants  to  put  in  a  further  answer,  and 
except  to  that  answer,  (all  of  which  proceedings  were  un- 
necessary, if,  as  they  now  contend,  the  winding-up  order 
is  more  efficacious  than  the  suit,)  and  they  suffer  two 
years  and  a  half  to  elapse  before  they  ask  the  Court  to 
stay  the  proceedings  in  the  suit.  After  they  have  so 
conducted  themselves,  it  seems  to  me,  as  a  matter  of  dis- 
cretion  merely,  independently  of  all  other  objections, 
that  it  would  be  most  improper  to  grant  their  applicar 
tion :  and  therefore,  on  the  grounds  I  have  stated,  I 
shall  refuse  it  with  costs. 
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THORNHILL  r.  MANNING.  1851: 

_^  30tn  May  and 

JL  HIS  was  a  foreclosure  suit.     After  the  final  order  in        3rd  June, 
it  had  been  signed  and  enrolled^  the  Defendant  served    Mortgagor  and 
the  Plaintiff  with  a  notice  of  motion  that  the  time  fixed,       mortgagee. 
by  the  decree  in   the  Cause,  made  by  the  late  Vice-     j^^f^,?^^' 

Chancellor  of  England^  for  payment,  by  the  Defendant  -; 

to  the  Plaintiff,  of  what  should  be  found  due  to  her,  for  J^the"dtcr^iii 
principal,  interest,  and  in  respect  of  insurance  and  inter*  a  foreclosure 
est  in  the  decree  mentioned,  and  the  costs  in  the  decree  ^^^^  ^^J  P*7' . 
mentioned,  might  be  enlarged  for  one  month  from  the  ^^  interest  and 
time  when  the  order  on  the  motion  should  be  made,  or  costs,  enlarged 
for  such  other  time  as  the  Court  should  think  proper;   Qk^^^  n^^ 
and  that,  for  the  purpose  aforesaid,  the  foreclosure  in  withstanding 
this  Cause  might  be  opened  on  such  terms  as  the  Court  ^  decree  had 
might  deem  expedient ;  the  Defendant  being  ready  and  solute  and  the 
willing  and  offering  to  pay,  into  Court  to  the  credit  of  order  absolute 
this  Cause,  such  an  amount  as  would  cover  the  principal,     *j     roll^f" 
interest,  insurance  and  costs  to  which  the  Plaintiff  was 
or  might  be  entitled,   within  such  time  as   the   Court 
might  direct ;  and  that,  in  the  mean  time,  the  Plaintiff 
might  be  restrained  from  selling  or  disposing  of,  charg- 
ing or  encumbering,  or,  in  any  manner,  dealing  or  inter- 
fering with  the  mortgaged  premises,  and  from  commenc- 
ing or  prosecuting  any  action  of  ejectment  to  recover 
possession  of  such  part  of  the  premises  as  were  not  then 
in  her  possession. 

The  decree  and  the  Mas(er*8  report  made  in  pursu- 
ance of  it,  were  dated  the  7th  of  June  and  the  3rd  of 
August  1850,  respectively.  The  principal,  interest  and 
costs  found  due  by  the  Master^  amounted  to  5724/.: 


Manning. 
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1851.  the    day    on    which   that   sum    ought    to    have    been 

Thornhtll     P*^^'  ^^  ^^^  ^^^  ^^  February,   1851,   which  was  six 
V,  months  after  the  date  of  the  report ;  and,  the  money 

not  having  been  paid,  the  foreclosure  was  made  abso- 
lute on  the  12th  of  the  same  month.  The  notice  of 
motion  was  dated  on  the  11th  of  April  1851 ;  which 
was  after  the  order  absolute  had  been  signed  and  en- 
rolled. The  motion  was  supported  by  affidavits,  the 
material  contents  of  which  are  stated  in  the  judgment. 

Mr.  Bethell  and  Mr.  Bilton,  in  support  of  the  motion, 
said  that  the  value  of  the  mortgaged  estate  was  much 
greater  than  the  sum  found  due  by  the  Master :  and 
they  referred  to  the  passages  in  the  affidavits,  which  are 
stated  in  the  judgment,  and  to  Jones  v.  Creswiche  (a)  and 
the  cases  stated  in  the  report  of  that  case,  and,  particu- 
larly, to  Nanfan  v.  Perkins  (b).  But  they  mainly 
relied  on  Ford  v.  Wastell  (c). 

Mr.  Stuart  and  Mr.  Terrell^  for  the  Plaintiff,  said 
that,  as  the  order  absolute  had  been  signed  and  en- 
rolled, it  had  become  the  order  of  the  Lord  Chancellor^ 
and,  therefore,  the  Vice- Chancellor  had  no  jurisdiction 
to  vary  it ;  and  they  referred  to  Sir  James  WigranCt 
judgment  in  Ford  v.  Wastell  {d)^  to  show  that  the  appli- 
cation ought  to  have  been  made  to  the  Lord  Chancellor. 

The  Vice- Chancellor. — It  is  not  necessary  to  vacate 
the  enrolment.  The  enlargement  of  the  time  for  pay- 
ment of  principal,  interest  and  costs,  leaves  the  order 
absolute  untouched  ;  and  such  appears  to  have  been  Sir 
James  Wigram's  impression  {e). 

(a)  9  Sim.  304.  (c)  2  Phill.  591. 

(6)  Ibid.  308.  (d)  6  Hare,  229. 

(e)  See  6  Hare,  234 . 
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The  Vice-Chancellor,  after  stating  the  object  of  the 
motion,  the  dates  of  the  decree,  order  absolute  and 
notice  of  motion,  and  that  the  notice  was  served  after 
the  enrolment  of  the  order  absolute,  proceeded  thus : 

When  this  motion  was  made,  the  Counsel  for  the 
Plaintiff  objected  that,  if  I  enlarged  the  time  for  pay* 
ment  of  the  sum  found  due  to  the  Plaintiff,  I  should 
vary  the  order  absolute ;  and,  as  that  order  had  been 
signed  by  the  Lord  Chancellor  and  enrolled,  I  had  no 
jurisdiction  to  alter  it.     It  appears,  however,  from  his 
Lordship'^s  judgment  in  Ford  v.  Wastelly  that  the  exten- 
sion of  the  time  is  something  collateral  to  the  order,  and 
that  the  enrolment  of  the  order  is  no  obstacle  to  the  ex- 
tension:  the  order  remains  the  same  order,  notwith- 
standing the  time  is  extended  to  a  future  day.     That 
was  the  clear  opinion  of  the  Lord  Chancellor ;  and  I 
think  that  it  completely  answers  the  objection.     More- 
over, I  have  had  the  advantage  of  conversing  with  Sir 
James  Wigram  upon  the  subject,  and  he  told  me  that  he 
distinctly  understood  that  to  be  what  the  Lord  Chan- 
cellor meant :  and  he  intimated  to  me,  what  is  evident 
from  the  report  in  6th  Hare,  that,  when  Ford  v.  Wastell 
was  before  him,  he  had  very  great  doubt  whether  he  ought 
not  to  make  the  order ;  but  he  thought  it  better  that 
the  case  should  go  before  the  Lord  Chancellor^  and  that 
the  Lord  Chancellor  should  decide  it.     I  think,  there- 
fore, that  the  point  of  form  does  not  stand  in  my  way. 


1851. 
Thornhill 

V, 

Manning. 
3rd  June. 


Then  the  question  is  whether,  on  the  merits,  I  ought 
to  make  the  order. — This  depends  on  what  is  the  doc- 
trine of  the  Court  with  regard  to  mortgages.  They  are 
anomalous  cases:  the  Court,  in  dealing  with  them,  is 
governed  by  rules  which  are  totally  different  from  the 
rules  which  govern   it  in  other  cases.     The  contract 
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^^ .— ' 

Thornhill 

Manning. 


between  a  mortgagor  and  a  mortgagee  has  been  treated 
by  this  Court,  from  time  immemorial,  as  being  some- 
thing different  from  that  which  it  purports  to  be,  namely, 
as  a  contract  for  the  repayment  of  money  for  which  the 
mortgaged  estate  is  a  pledge,  which  the  borrower  may 
redeem  notwithstanding  the  day  named  in  the  proviBO 
for  redemption,  has  long  passed.  That  being  so,  the 
question  is  whether  I  can  act  upon  that  principle  in  the 
present  case,  without  doing  injustice  to  the  mortgs^ee. 


It  is  quite  impossible  to  lay  down  any  general  rule  as 
to  the  circumstances  which  will  induce  the  Court  to  cp^ 
a  decree  of  foreclosure ;  but  this  I  must  observe  that  the 
Court  has  a  very  strong  inclination  to  give  assistance  to 
B  mortgagor,  if  he  applies  promptly  and  the  Court  has 
the  means  of  giving  the  mortgagee  immediate  payment : 
and  perhaps  that  is  the  only  clue  which  the  Court  has  to 
guide  it.  The  mortgagor  must  not  lie  by  and  let  the 
mortgagee  take  possession  of  the  estate  and  deal  with  it 
as  if  he  were  to  hold  it,  permanently,  as  his  own  ;  and, 
then  come  and  say  :  *^  I  am  now  ready  to  pay  you  the 
principal,  interest  and  costs.*"  The  Court  would  not 
then  interfere  on  any  terms.  I  think  that  the  prompt- 
ness of  the  mortgagor,  is  the  great  and  important 
feature  in  the  case  which  must  guide  the  Court  in 
deciding  as  to  what  it  ought  to  do. 


Now  what  are  the  facts  of  this  case  ?  The  order  of 
foreclosure  absolute,  was  made  on  the  1 2th  of  February. 
And  I  must  remark  that  there  had  not  then  been  any 
extension  of  time.  As  the  mortgagor  was  endeavouring 
to  raise  the  money,  it  would  have  been,  almost,  if  not 
quite,  a  matter  of  course,  to  grant  him  three  months 
further  time,  if  he  had  come  before  the  3rd  of  Feb- 
ruary, and  asked  for  it ;  but  which  he  did  not  do.     It 
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appears,  from  the  affidavit  of  Joseph  Manning^  the  son 
of  the  mortgagor,  that,  on  the  23rd  of  January,  which 
was  shortly  before  the  time  when,  according  to  the  de- 
cree, the  money  was  payable,  Mr.  Parker^  the  solicitor  of 
the  mortgagee,  said  that,  if  there  was  no  obstacle  placed 
in  his  way,  he  would  do  the  best  he  could  for  the  mort- 
gagor; and  that  all  that  Miss  TAornhillf  the  mortgagee, 
wanted,  was  her  money,  and  that  she  did  not  want  the 
estate.     That  was  within  a  fortnight  of  the  time  of  pay- 
ment ;  and  I  cannot  but  think  that  the  mortgagor  might 
reasonably  rely  on  that,  as  meaning  tliat,if  the  money  was 
forthcoming,  the  mortgagee  would  not  look  strictly  to 
what  her  legal  rights  were.     The  money,  however,  was 
not  forthcoming ;    and  the  decree  was  made  absolute  on 
the  12th  of  February.     On  the  17th  of  February,  Mrs. 
Porter,  the  daughter  of  the  mortgagor,  went  to  visit 
Miss  ITiornhill;  and  Miss  Thomhill  then  said  that  all 
that  she  wanted  was  her  money ;  and  that  she  would 
write,  to  Mr.  Parker^  to  say  so  ;  and  that,  if  the  money 
was  taken  to  Mr.  Parker^  he  would  not  refuse  it.    After- 
wards Mr.  Parker  said  that,  if  the  Defendant  would 
bring  the  money  to  him,  he  should  have  the  estate. 
Therefore  it  is  clear  that  all  parties  treated  the  estate  as 
being  merely  a  security.     Then,  on  the  22nd  of  March, 
Mr.  Parker  told  Joseph  Manning,  the  son,  that  his  in- 
structions, from  Miss  Thornhilly  were  to  sell  the  estate ; 
for  she  did  not  want  the  property,  but  her  money ;    and 
that  what  was  remaining  after  payment  of  all  principal, 
interest  and  costs,  would  be  given  to,  Mr.  Manning^ 
and  that  would  be  3000/.   Therefore  it  is  quite  clear  that, 
according  to  Mr.  Parkers  estimate,  the  value  of  the 
estate  was  much  greater  than  the  money  due  to  Miss 
Thomhill.     Then,  on  the  9th  of  April,  the  money  was 
actually  tendered  to  Mr.  Parker ;  but  he  refused  to  ac- 
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cept  it :  and,  two  days  afterwards,  the  notice  of  this  mo- 

^  tion  was  served. 

Thornhill 

Manning.  j  ^m  ^f  opinion  that,  applying  the  principles  of  this 

Court  to  such  a  case  as  this,  it  is  quite  out  of  the  ques- 
tion to  say  that  the  mortgagee  is  entitled  to  keep  the 
estate,  or  that  it  is  to  be  treated  otherwise  than  as  a 
pledge.  Consequently  I  think  that  the  mortgagor 
is  entitled  to  the  relief  which  he  asks  by  his  motion : 
but  it  must  be  granted  to  him  on  these  terms :  On 
payment,  to  the  Plaintiff,  on  or  before  the  10th  of  June 
instant,  at  Mr.  Parker's  office,  between  the  hours  of 
eleven  and  twelve,  of  the  sum  reported  due,  let  the  pro- 
ceedings in  the  ejectment  commenced  by  the  mortgagee, 
be  stayed,  and  let  the  time  fixed  by  the  decree,  be  en- 
larged for  a  month  after  the  Master  shall  have  made  his 
report  on  the  reference  hereinafter  directed.  Refer  it, 
to  the  Mastery  to  compute  subsequent  interest  and  to  tax 
subsequent  costs,  including  the  costs  of  the  ejectment 
(because  I  think  that  the  mortgagee  had  a  perfect  right, 
after  the  decree  was  made  absolute,  to  deal  with  the  es- 
tate as  her  property),  and  including  also  the  costs  of  re- 
deeming the  land  tax  (I  do  not  know  that  that  would  be 
allowed  to  a  mortgagee,  but  she  had  a  right  to  treat  her- 
self as  the  owner)  and  including  all  money  bona  fide  ex- 
pended on  the  faith  of  the  order  of  the  12th  of  February 
1851  :  And  refer  it,  to  the  Master,  to  take  an  account  of 
the  rents  received,  by  the  mortgagee,  since  the  date  of 
his  report  of  the  3rd  of  August  1850 :  and,  on  payment 
of  what  shall  be  found  due  to  the  mortgagee,  let  her  re- 
convey  the  estate  to  the  mortgagor,  the  re-conveyance  to 
be  settled  by  the  Master  if  the  parties  differ,  and  to  be  sub- 
ject to  any  contracts  for  leases  &c.  which  the  mortgagee 
may  have  entered  into  on  the  faith  of  the  order  absolute. 
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NEWMAN  V.  WARNER.  1851  : 

T28th  June. 
HIS  was  a  suit  for  specific  performance,  by  the  ven-      '*— — .— — / 

dors  of  a  farm,  part  of  the  estates  comprised  in  a  marriage        y^  ower, 

settlement  dated  in  1817.  Title. 

Vendor  and 

The  settlement,  after  limiting  the  estates  to  the  use  

of  the  wife  for  life;  to  the  use  of  W.  Wichens  and  J.  A  power  of  sale 

Clapton  and  their  heirs  during  her  life,  in  trust  to  pre-  ^^s  eiven  to  A, 

serve  contingent  remainders ;    to  the  use  of  the   hus-  and  jB.,  the 

band  for  life  ;  to  the  use  of  the  same  trustees  and  their  ^^^^^^  ^^  V^' 

serve  contingent 

heirs  for  the  same  purpose,  during  his  life ;  to  the  use  of  remainders,  and 
the  children  of  the  marriage  in  tail ;  and  to  the  use  of  ^^^  survivor  of 
the  wife's  right  heirs,  declared  that,   notwithstanding  executors  and 
the   uses,  limitations  and    trusts   therein  contained,  it  administrators 
should   be   lawful  for  Wickens  and    Clapton,   and  the  Hdd^that"^^^^^^^ 
survivor  of  them^  and  the  executors  and  administrators  tees  appointed 
of  such  survivor^  at  the  request  and  by  the  direction  ^7  ^^^  Court  in 
of  the  husband  and  wife,  or  of  the  survivor  of  them,  ^^^^  j^  could 
such  request  to  be  testified  in  writing  under  their,  his  not  exercise  the 
or  her  hands  and  seals  or  hand  and  seal,  attested  by  P®'*^^'- 
two  or  more  credible  witnesses,  to  sell,  and,  thereupon, 
to  appoint  by  way  of  conveyance,  either  for  money  or 
in  exchange,*  the  settled  estates,  or  any  part  thereof,   *Sic, 
and  the  fee  siaij  le  and  inheritance  thereof,  to  any  per- 
son or  persons,  either  together  or  in  parcels,  for  such 
price  or  prices  in  money,  or  for  such  other  freehold  here- 
ditaments in  England  as  to  them,  the  said  trustees,  with 
such  consent  as  aforesaid,  should  seem  reasonable  and 
proper ;  and  that,  upon  payment  of  the  money  arising 
by  such  sale  or  sales  respectively,  when  any  part  or  parts 
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of  the  settled  tenements  should  be  sold  for  a  valuable  con- 
sideration in  money,  it  should  be  lawful  for  the  trustees 
or  trustee  for  the  time  heing^  to  sign  and  give  proper  re- 
ceipts for  the  monies  for  which  the  same  should  be  sold^ 
which  receipt  or  receipts  of  the  said  W.  Wickens  and 
John  Clapton  or  the  survivor  of  them  or  the  executors  or 
administrators  of  such  survivor ^  should  be  a  sufficient 
discharge  and  discharges,  to  such  purchaser  or  pur- 
chasers, for  the  purchase-money  which,  in  every  such 
receipt,  should  be  acknowledged  or  expressed  to  be  re- 
ceived, and  that  such  purchaser  or  purchasers,  or  any  of 
them,  their  or  any  of  their  heirs,  executors,  administra- 
tors or  assigns,  should  not,  afterwards,  be  obliged  to  see 
to  the  application,  or  be  answerable  or  accountable  for 
any  loss,  misapplication  or  non-application  of  such  pur- 
chase-money so  received,  or  any  part  thereof.  The  set- 
tlement contained  no  power  to  appoint  new  trustees. 
In  1847,  at  which  time  Clapton  was  dead  and  Wickens 
was  resident  abroad,  a  suit  was  instituted  by  the  wife, 
against  her  husband  and  children,  for  the  appointment 
of  new  trustees  of  the  settlement :  and  on  the  hearing  of 
that  suit  for  further  directions  and  of  a  petition  pre- 
sented under  the  11  Geo.  IV.  &  1  Will.  IV.,  c.  60,  an 
order  was  made,  in  obedience  to  which  the  settled  estates 
were  conveyed  by  a  gentleman  named  Hallett,  who  had 
been  appointed  by  the  Court  for  that  purpose,  unto  and 
to  the  use  of  the  Plaintiffs,  their  heirs  and  assigns,  for 
and  during  all  the  estates  and  intei'ests  of  Wickens  in 
the  samCy  under  or  by  virtue  of  the  settlement^  upon  and 
for  the  trusts,  intents  and  purposes  and  with  under  and 
subject  to  the  powers^  provisoes,  declarations  and  agree- 
ments declared  and  contained^  concerning  the  same^  in 
and  by  the  settlement ^  or  such  of  them  as  were  then  sub- 
sisting and  capable  of  taking  effect.  Shortly  afterwards, 
the  plaintifEs  agreed  to  sell  the  farm  to  the  Defendant. 
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The  question,  which  was  raised  by  an  exception  taken  1851. 


Warner. 


by  the  Plaintiffs  to  the  Master's  report  disapproving  of       Newman 
the  title  to  the  farm,  was  whether  the  power  of  sale  in       _    v, 
the  settlement,  was  exercisable  by  the  Plaintiffs. 

Mr.  Stuart  and  Mr.  Chichester^  for  the  Plaintiffs,  re- 
lied on  Drayson  v.  Pocock  (a)  and  on  the  power  of  sale 
not  being  exercisable  without  the  consent  of  the  hus- 
band and  wife. 

The  Vice-chancellor, — In  Drayson  v.  Pocock  the 
legal  estate  in  fee  was  vested  in  the  trustees,  and  the 
only  question  was  whether  they  could  give  a  good  dis- 
charge for  the  purchase-money. 

Mr.  Bethelly  for  the  Defendant,  said  that  where,  as 
was  the  case  in  Drayson  v.  Pocock,  the  legal  estate 
could  be  transferred  and  the  Court  had  to  deal  only  with 
an  equity,  the  decree  or  order  of  the  Court  would  bind 
the  equitable  interest  and  so  secure  the  purchaser  ;  but, 
in  the  present  case,  the  Plaintiffs  could  not  transfer  the 
legal  estate;  for  the  power  of  sale  was  given  to  the 
original  trustees  of  the  settlement  and  the  survivor  of 
them  and  the  executors  or  administrators  of  the  survi- 
vor, and  as  the  Plaintiffs  did  not  fill  any  one  of  those 
characters,  they  could  not  exercise  the  power.  He  re- 
ferred to  Townsend  v.  Wilson  (J),  in  order  to  show  how 
strictly  powers  of  sale  were  construed ;  and  to  Lord 
EldorCs  observations  on  that  case  in  Hall  v.  Dewes(c)t 
and  also  to  Bradford  v.  Delfield  (d). 

Mr.  Rudall,  with  Mr.  Bethell^  said  that  the  present 

{a)  4  Sim.  283.  (c)  Jacob,  189;  see  193. 

\b)  1  Bam.  &  Aid.  608.         {d)  2  Sim.  264. 
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case  was  not  a  case  of  trust,  but  of  a  purely  legal  power, 
collateral  to  the  estates  created  by  the  settlement,  the 
exercise  of  which  would  divest  the  estates  created  by 
the  settlement ;  and  therefore,  Drayson  v.  Pocock  had 
no  application  ;  besides  that  that  case  was  overruled  by 
Cooke  V.    Crawford  {e)  and  Mortimer  v.  Ireland  {f)^ 
which  last  case  was  affirmed  by  the  Lord  C/iancellor: 
that  the  Court  had  no  authority  to  vest,  in  the  trustees  ap- 
pointed by  it,  any  of  the  powers  which  the  authors  of  the 
settlement  had  given  to  the  trustees  appointed  by  them  : 
that  the  trustees  were  not  trustees  in  fee,  but  only  trus- 
tees to  preserve  contingent  remainders  during  the  lives 
of  the   husband  and  wife ;    and  that   the  power  was 
neither  annexed  to  their  estate  nor  incident  to  their 
office;  that  trustees  appointed  by  the  Court,  did  not 
come  in  under  the  instrument  of  which  they  were  ap- 
pointed trustees ;  and  that  it  was  the  universal  opinion 
of  the  profession  that  trustees  appointed  by  the  Court, 
could  not  exercise  any  of  the  discretionary  powers  given, 
by  the  instrument,  to  the  trustees  thereby  appointed : 
Cole  V.  Wade  (g),  in  which  the  observations  made  by  Sir 
W,  Grant,  M.  R.,  were  directly  applicable  to  the  pre- 
sent case :  Fordyce  v.  Bridges  (A),  and  Oglander  v.  Og- 
lander  (i) . 


Mr.  Stuart y  in  reply,  said  that  the  exercise  of  the  power 
was  not  left  to  the  discretion  of  the  Plaintifls  ;  for  it  was 
not  to  be  exercised  by  them  except  at  the  request  and  by 
the  direction  of  the  husband  and  wife  ;  and  that  the  effect 
of  the  decree  in  the  suit  in  which  they  were  appointed 


(e)   13  Sim.  91. 
(/)  6  Hare,  196. 
(g)  16  Ves.  27;  see  44. 
{h)  2  Phill.  497. 


(0  2  De  Gex  &  Smale,  381. 
See  also  Bowles  v.  Weeks,  14 
Sim.  591. 


CASES   IN   CHANCERY. 

trustees,  was  to  substitute  them  for  the  original  trus- 
tees, in  evei-y  respect. 

The  Vice-Chancellor  : 

If  I  felt  any  doubt  upon  the  question  in  this  case,  I 
should  take  time  to  consider  it :  but  I  do  not  entertain 
any  doubt  at  all  upon  it.  What  the  object  of  the  parties 
to  the  settlement  was  in  procuring  new  trustees  to  be  ap- 
pointed, does  not  appear.  Probably  they  thought  that 
the  new  trustees  would  be  able  to  exercise  the  power  of 
sale :  but,  in  that,  they  were  mistaken. 

The  Court  of  Chancery  has,  no  doubt,  jurisdiction  to 
appoint  new  trustees  of  an  instrument,  where  a  proper 
case  for  the  exercise  of  that  jurisdiction,  is  made  out ; 
and  parties  dealing  with  them,  and  paying  them  money, 
will  be  perfectly  safe.  But,  here,  the  question  is  what 
power  the  Court  has  to  alter  the  effect  of  a  settlement 
made  under  the  Statute  of  Uses.  I  am  of  opinion  that 
the  Court  has  no  such  power.  It  may  appoint  new 
trustees ;  and,  under  the  11  Geo.  IV.  &  1  Will.  IV.  c.  60, 
it  may  appoint  any  person  it  thinks  proper  to  transfer 
the  estates  to  them ;  and  his  deed  will  have  the  same 
effect  as  a  deed  executed  by  the  trustees  would  have  had : 
but  it  will  not  transfer  the  power ;  for  the  trustees  them- 
selves could  not  have  transferred  it. 
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When  the  settlement  was  executed,  the  estates  were 
to  go,  in  a  course  of  legal  devolution  under  the  Statute 
of  Uses,  to  certain  persons  for  life,  and  to  others  in  tail, 
in  succession  :  and  the  question  is  how  can  that  be  got 
rid  of?  Why  by  nothing  but  a  stipulation,  by  the  parties 
themselves  who  made  tlie  settlement,  that  there  should 
be  a  power  to  get  rid  of  the  uses.  The  getting  rid  of 
them,  is  an  act  in  derogation  of  what  was  done  before  ; 
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and  a  power  for  such  a  purpose,  must  be  always  strictly 
pursued. 

Here  the  power  was  given  to  A.  and  B,  and  the  survi- 
vor of  them  and  the  executors  and  administrators  of  such 
survivor :  and  that  power  is  now  attempted  to  be  exer- 
cised, not  by  A.  and  B,  or  the  survivor  of  them  or  the 
executors  or  administrators  of  the  survivor,  but  by  per- 
sons to  whom  the  survivor  has  transferred  the  estates — 
transferred  them,  it  is  true,  under  the  sanction  of  the 
Court ;  and,  therefore,  the  parties  claiming  under  the 
settlement,  cannot  find  fault  with  him  for  what  he  has 
done.  But  does  that  give  to  the  parties  to  whom  the 
property  has  been  transferred,  a  power  which  the  parties 
to  the  settlement  did  not  stipulate  that  they  should  have ! 
My  opinion  is  that,  according  to  all  the  authorities,  it  did 
not.  Nothing  can  be  so  strong  as  the  case  of  Totcnsend 
V.  Wikon.  And,  even  supposing  that  case  to  have  been 
wrongly  decided  by  the  Court  of  Queen's  Bench,  still  it 
is  a  complete  authority,  for  this  case :  for,  if  it  was  wrongly 
decided,  it  was  because,  as  Lord  JSldon  considered,  there 
were  circumstances  in  it  which  enabled  the  Court  to  say 
that  the  persons  who  did  execute  the  power,  were  per- 
sons who  were  authorized,  by  the  settlement,  to  execute 
it.  In  that  case  there  were,  originally,  three  trustees  of 
the  settlement ;  and  a  power  of  sale  was  given  to  them 
and  their  heirs.  One  of  them  died,  and  the  other  two 
executed  the  power.  The  Court  of  Queen  s  Bench  held 
that  the  power  was  not  well  executed.  But,  as  the  next 
clause  in  the  settlement  declared  that  the  monies  to  arise 
from  the  sale,  should  be  paid  to  the  three  trustees  or  the 
survivor  or  survivors  of  them,  Lord  Eldon  thought  that, 
taking  the  two  clauses  together,  the  two  surviving  trus- 
tees might  have  executed  the  power.  Whether  the 
Court  of  Queen'*s  Bench  was  right,  or  whether  Lord 
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Eldon  was  right  is  quite  immaterial  so  far  as  the  present 
ease  is  concerned :  both  opinions  were  founded  on  the 
same  principle  ;  and  that  principle  applies  to  the  present 
case.  The  Court  of  Q.  B.  thought  that  the  surviving  trus- 
tees were  not  designated,  by  the  settlement,  as  persons  to 
execute  the  power ;  Lord  Eldon  thought  that  they  were. 
But  neither  the  one  nor  the  other  thought  that  the  power 
could  be  exercised  by  any  one  except  a  person  contem- 
plated by  the  settlement.  But  it  is  impossible  to  say 
that  persons  appointed  trustees  of  a  settlement  under  an 
order  of  the  Court  of  Chancery,  are  persons  contemplated 
by  a  settlement  which  says  that  a  power  shall  be  exer- 
cised by  the  persons  who  are  appointed  trustees  by  it, 
and  the  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor. 
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Therefore,  upon  the  principle  established  by  Townsend 
V.  Wilson^  (whether  that  case  was  rightly  decided,  or 
ought  to  have  been  decided  as  Lord  Eldon  thought,)  and 
without  going  into  the  other  authorities,  I  hold,  not  only 
that  the  Plaintifis  cannot  make  such  a  title  as  a  pur- 
chaser is  bound  to  accept,  but  that  the  Master  is  right  in 
the  conclusion  which  he  has  come  to,  namely,  that  the 
Plaintiffs  cannot  make  any  title  at  all  to  the  farm  which 
they  have  agreed  to  sell  to  the  Defendant :  and,  conse- 
quently, I  shall  overrule  the  exception  taken  by  them  to 
the  Master  s  report,  with  costs. 


Exception  overruled  with  costs. 
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EGERTON  V.  LORD  BROWNLOW. 

1851  : 
30tli  June,  2nd,  JOHN  WILLIAM  seventh  Earl  of  Bridgewater,  by 

Ifthl/ut  ^d    ^^^  ^^^"  ^^^^  ^*^®  ^^^^  ^^  ^^^^^  ^^^^'  ^^^^^  charging  his 
20th  August,     estates  in  Shropshire  and  Cheshire  with  an  annuity  of 

* — Z^.      '  12,000/.  to  his  wife  Charlotte  Catherine  Anne  Countess 

Condition.  of  Bridgewater^  and  with  annuities  of  4000/.  each  to  Sir 

"wir  Charles  and  Lady  Long  his  niece,  gave  all  his  real  estates. 

Earl  of  Bridge-  except  his  copyhold  and  leasehold  estates  thereinafter  de- 

water  devised  vised  and  the  estates  of  which  he  was  either  a  trustee  or 

tates  to  trustees  *  mortgagee,  and  subject,  as  to  his  estates  in  the  counties 

in  trust  to  con-  of  Salop  and  Chester^  to  the  before-mentioned  annuities 

vey  them  to  the  ^^^ j  ^^  ^j^^  powers  for  the  recovery  thereof,  '•  Unto  and  to 

Alfordy  his  the  use  of  John  Earl  Brownlow^  Edward  Herbert  Lord 

great  nephew.       Viscount  Clive^  and  the  said  Sir  Charles  Long,  their  heirs 

for  ninety-nine  j        •        r  x       ^   i.  i. 

vears  if  he  *"^  assigns  for  ever,  upon  trust,  by  such  conveyances  or 

should  so  long     assurances  as  shall  be  deemed  expedient  or  counsel  shall 

live;  remainder   i^^jyjg^  ^q  convey  and  assure,  settle  and  limit  all  my  said 

to  trustees  and  .  . 

their  heirs  dur-    hereditaments  and  real  estate  hereinbefore  devised,  with 

ing  the  life  of      their  appurtenances,  to  the  several  uses,  upon  the  trusts, 

trust  to  pre- '        ^^^  ^^^  ^^®  intents  and  purposes,  and  with,  under  and 

serve  contin-        subject  to  the  powers,  provisoes,  limitations  and  declara- 

gent  remain-        ^j^^^^  hereinafter  by  this  my  will  declared  and  directed 
ders :  remain-  •'  •' 

der  to  the  use 

of  the  heirs  male  of  the  body  of  Lord  Alford  with  divers  remain- 
ders over:  provided  that,  if  Lord  Alford  should  die  not  having 
acquired  the  title  of  Duke  or  Marquis  of  Bridgewater,  the  estate 
directed  to  be  limited  to  the  heirs  male  of  his  bodtj,  should  cease^  and 
the  estates  should,  thereupon,  go  over  and  be  enjoyed  according  to 
the  subsequent  uses  and  limitations  directed  by  his  will. 

Lord  Alford  died  leaving  a  son,  but  without  having  acquired  the 

title. 

Held  that  the  proviso  was  vahd. 


CASES    IN   CHANCERY. 


465 


concerning  the  same :  And  in  the  mean  time  to  permit 
and  suffer  my  said  hereditaments  and  real  estates  to  be 
held  and  enjoyed  by,  or  to  pay,  apply  and  dispose  of  the 
rents,  issues  and  profits  thereof  unto  or  for  the  benefit  of 
such  person  or  persons,  or  for  such  intents  and  purposes  as 
the  same  would  go  or  belong  to  or  be  applicable  if  such 
settlement  had  been  actually  made  pursuant  to  this  my 
will :  And  I  will  and  direct  that  such  conveyance  and 
settlement  shall  be  to  the  use  of  the  heirs  of  my  body : 
remainder  to  the  use  of  the  said  John  Earl  Brown- 
low^  Edward  Herbert  Lord  Viscount  Clive  and  Sir 
Charles  Long,  their  executors,  administrators  and  as- 
signs, for  and  during  the  term  of  ninety  years,  com- 
puted from  the  day  next  before  the  day  of  my  death, 
without  impeachment  of  waste,  upon  the  trusts  and  for 
the  intents  and  purposes,  and  subject  to  the  provisoes 
and  declarations  hereinafter  declared  and  directed  con- 
cerning the  said  term,  and  from  and  after  the  expiration 
or  sooner  determination  of  the  said  term  and  in  the 
mean  time  subject  thereto  and  to  the  trusts  thereof,  to  the 
use  of  James  Walter  Earl  of  Verulam,  and  John  Thomas 
Viscount  Sydney  and  their  heirs^  during  the  natural  life  of 
my  brother  the  Honourable  and  Reverend  Francis  Henry 
Fgerton,  in  trust  to  preserve  contingent  remainders:  with 
remainder  to  the  use  of  the  first  or  only  son  of  the  body  of 
my  said  brother  lawfully  begotten,  born  in  my  lifetime  or 
in  the  womb  at  my  decease,  for  and  during  the  term  of 
ninety-nine  years  thence  next  ensuing,  if  such  first  or 
only  son  shall  so  long  live,  without  impeachment  of  waste: 
with  remainder  to  the  use  of  the  said  Earl  of  Verulam  and 
Viscount  Sydney^  and  their  heirs  during  the  life  of  such 
first  or  only  son,  upon  trust  to  preserve  contingent  re- 
mainders :  with  remainder  to  the  first  and  other  sons 
lawfully  begotten  of  the  body  of  such  first  or  only  son  of 
my  said  brother,  severally  and  successively  according  to 
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seniority,  in  tail  male,  with  several  remainders  and  limita- 
tions to  the  use  of  the  second  and  every  other  younger 
son  and  sons  of  the  body  of  my  said  brother  lawfully  be- 
gotten, bom  in  my  lifetime  or  in  the  womb  at  my  decease, 
for  the  several  terms  of  ninety-nine  years  determinable 
on  their  respective  deaths,  and  to  the  same  trustees  and 
their  heirs  during  the  life  or  lives  of  such  second  and 
other  sons  respectively,  upon  trust  to  preserve  contingent 
remainders,  and  to  the  first  and  other  sons  lawfully  be- 
gotten of  the  body  or  bodies  of  such  second  and  other 
younger  son  or  sons  of  my  said  brother,  severally  and  suc- 
cessively according  to  seniority,  in  tail  male,  such  second 
and  other  younger  sons  of  my  said  brother  to  take  seve- 
rally and  successively,  and  every  elder  of  them  and  the 
issue  male  of  his  body  to  take  and  be  preferred  before 
the  younger  and  the  issue  male  of  his  or  their  body  or 
respective  bodies:  with  remainder  to  the  use  of  the  heirs 
male  of  the  body  of  my  said  brother  lawfully  issuing : 
with  remainder  to  the  use  of  the  said  Charlotte  Catherine 
Anne  Countess  of  Sridgewater^  my  wife,  and  her  assigns 
for  and  during  the  term  of  her  natural  life,  without  im- 
peachment of  waste  :  and  from  and  after  her  decease,  to 
the  use  of  the  said  Dame  Amelia  Long  for  the  term  of 
ninety-nine  years  if  she  shall  so  long  live :  remainder  to 
the  said  John  Earl  Brownlow  and  Edward  Herbert  Lord 
Viscount  Clive  and  their  heirs  during  her  life,  in  trust  to 
preserve  contingent  remainders:  remainder  to  the  use  of 
the  heirs  male  of  the  body  of  the  said  Dame  Amelia 
Long :  remainder  to  the  use  of  John  Hume  Cust^  com- 
monly called  Lord  Viscount  Alford,  the  eldest  son  of  the 
said  John  Earl  Brownlow  by  ray  niece  Sophia  Lady 
BrownloWy  his  late  wife  deceased,  for  and  during  the 
term  of  ninety-nine  years  computed  as  aforesaid,  if  the 
said  John  Hume  Lord  Viscount  Alford  shall  so  long  live: 
remainder  to  the  use  of  the  said  Edward  Herbert  Lord 
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Viscount  Clive  and  Sir  Charles  Long  and  their  heirs, 
during  the  life  of  the  shid  John  Hume  Lord  Viscount -4/- 
fordy  in  trust  to  preserve  contingent  remainders:  re- 
mainder to  the  use  of  the  heirs  male  of  his  body:  with 
remainder,  in  default  of  such  issue,  to  the  use  of  the  Ho- 
nourable Charles  Henry  Cust^  second  and  only  younger 
son  of  the  said  John  Earl  Brownlow  by  the  said  Sophia 
Lady  Brownlow  his  late  wife,  for  the  term  of  ninety-nine 
years  computed  as  aforesaid,  if  he  the  said  Charles  Henry 
Cust  shall  so  long  live  :  remainder  to  the  use  of  the  said 
Edward  Herbert  Lord  Viscount  Clive  and  Sir  Charles 
Long  and  their  heirs  during  the  life  of  the  said  Charles 
Henry  Cust,  upon  trust  to  preserve  contingent  remain- 
ders :  remainder  to  the  use  of  the  heirs  male  of  the  body 
of  the  said  Charles  Henry  Cust :  subject  nevertheless,  as 
to  the  several  uses  and  estates  so  to  be  limited  to  the  said 
John  Hume  Lord  Viscount  Alford  and  Charles  Henry 
Cust,  and  to  the  trustees  during  their  respective  lives, 
and  to  the  heirs  male  of  their  respective  bodies,  to  the 
several  provisoes  for  the  determination  thereof  hereinafter 
contained:  with  remainder  to  the  use  of  Wilbraham 
Egerton,  of  Tatton,  in  the  county  of  Chester,  Esquire,  and 
his  assigns  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste :  and  from  and  after  the 
determination  of  that  estate  by  any  means  in  his  lifetime, 
to  the  use  of  the  said  Edward  Herbert  Lord  Viscount 
Clive  and  Sir  Charles  Long  and  their  heirs,  during  the 
life  of  the  said  Wilbraham  Egerton,  in  trust  to  support 
and  preserve  the  contingent  uses  and  estates  hereinafter 
declared  and  directed,  nevertheless  to  permit  and  suffer 
the  said  Wilbraham  Egerton  or  his  assigns  during  his 
life  to  receive  and  take  the  rents  and  profits  of  the 
premises  for  his  or  their  own  use :  with  remainder, 
from  and  after  the  decease  of  the  said  Wilbraham  Eger- 
ton,  to  the  use  of  William  Tatton  Egerton^  eldest  son 
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of  the  said  Wilbraham  Egerton^  during  his  life,  without 
impeachment  of  waste  :  remainder  to  the  said  Edward 
Herbert  Lord  Viscount  Clive  and  Sir  Charles  Long  and 
their  heirs,  during  his  life,  in  trust  to  preserve  contin- 
gent remainders,  and  to  permit  him  to  take  the  rents 
and  profits  as  aforesaid :  remainder  to  the  first  and 
other  sons  of  the  said  William  Tatton  Egerton^  severally 
and  successively  according  to  seniority,  and  the  heirs 
male  of  their  respective  bodies,  every  elder  son  and  his 
issue  male  to  be  preferred  to  the  younger  and  his  issue 
male  :"  with  divers  remainders  over;  and  with  the  ulti* 
mate  remainder  to  the  testator's  own  right  heirs. 


''And  I  declare  that  in  the  settlement  to  be  made 
pursuant  to  this  my  will,  my  said  estates  are  not  to  be 
limited  successively  to  the  use  of  the  first  and  other 
sons  of  my  said  brother,  or  of  the  said  Dame  Amelia 
Long^  or  of  the  said  Lord  Viscount  Alford,  or  of  the 
said  Charles  Henry  Cast,  in  tail  male,  but  to  the  heirs 
male  of  their  respective  bodies^  in  the  words  of  this  my 
will;  it  being  my  intention  that  the  vesting  of  my  estates 
in  the  Jieirs  male  of  their  respective  bodies^  shall  be  sus- 
pended during  the  lives  of  my  said  brother^  the  said 
Dame  Amelia  Long,  the  said  Lord  Viscount  Alford  and 
the  said  Charles  Henry  Cust,  respectively  f ' 


"  Provided  also,  and  1  declare  my  will  to  be  that  every 
person  who  shall  be  entitled  under  the  uses  and  limita- 
tions of  this  my  will,  or  any  settlement  pursuant  thereto, 
to  the  beneficial  enjoyment  of  my  said  estates  or  any 
part  thereof,  for  any  term  of  years  determinable  on  his 
death,  or  as  tenant  for  life  in  possession,  or  as  tenant  in 
tail  in  possession,  shall  take  and  assume,  or  shall  retain, 
as  the  case  may  require,  the  surname  and  arms  oi Egerton 
only,  and  shall  at  all  times  thereafter  continue  to  use 
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and  bear  such  surname  and  arms,  and  no  others ;  And 
that  in  case  any  such  person   not  then   having  such 
surname  and  arms  shall  neglect  or  refuse  to  assume  and 
take  the  same  for  six  calendar  months  after  he  shall 
become  so  entitled   in    possession,  or  having   then  or 
having  within  the  thne  so  limited  assumed  and  taken 
such  surname  and  arms,  shall  afterwards  discontinue  to 
use  and  bear  the  same,  or  assume  or  use  any  other 
surname,  or  bear  any  other  arms  than  the  name  and 
arms  of  Egerton^  then  and  in  every  such  case,  the  use 
and  estate  directed  to  be  limited  to  every  such  person  so 
refusing,  neglecting,  or  discontinuing  to  use  the  name 
and  arms  of  Egerton  only,  who  shall  take  for  a  term  of 
years  determinable  on  his  death,  or  for  his  life,  and  also 
the  use  or  estate  directed  to  l)e  limited  to  trustees  and 
their  heirs,  during  his  or  her  life,  for  preserving  con- 
tingent remainders,  and  the  trusts  thereof,  and  also  the 
use  or  estate  directed  to  be  limited  to  the  heirs  male  of 
his  body,  or  all  such  of  the  uses  or  estates  directed  to  be 
limited  to  the  sons  of  any  such  person  in  tail  male,  as, 
for  the  time  being,  shall  be  in  contingency  or  suspense, 
as  the  case  may  happen,  shall  thereupon  cease,  deter- 
mine and  be  void ;  or  if  the  person  so  refusing,  neglect- 
ing or  discontinuing  to  use  the  name  and  arms  of  Eger- 
ton only,  shall  be  tenant  in  tail,  whether  by  purchase  or 
descent,  under  or  according  to  the  uses  or  limitations 
declared  or  directed  by  this  my  will,  then  the  estate  tail 
limited  to  or  vested  by  descent  in  him,  shall  absolutely 
determine  and   be  void ;    and  that  thereupon  my  said 
estates  shall  go  over  and  stand  limited  to  the  posterior 
uses  and  limitations  thereof  declared  or  directed  by  this 
my   will,   and    the    powers,   privileges  and   authorities 
annexed  to  the  same,  and  the  trusts  and  purposes  to  be 
declared  thereof  respectively,  shall  be  advanced  and  take 
effect  as  if  the  use  or  estate  uses  or  estates  so  directed 
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to  determine,  had  never  been  created,  and  so  toties 
quoties ;  and  that  every  person  so  assuming  and  taking 
the  surname  and  arms  of  Egerton  in  compliance  with 
such  proviso,  shall  apply  for  and  use  his  utmost  endea- 
vours to  obtain,  as  soon  as  reasonably  may  be,  His 
Majesty *s  licence  or  authority  undei*his  sign  manual,  or 
an  Act  of  Parliament  to  sanction  the  same,  and  every 
person  neglecting  or  refusing  so  to  do  shall  be  deemed 
to  have  refused  to  take  such  surname  and  arms  as  afore- 
said, and  the  said  proviso  shall  take  effect  accordingly  as 
if  he  had  actually  refused  so  to  do,  but  that,  notwith- 
standing such  proviso,  any  person  succeeding  to  the  en- 
joyment of  my  said  estates,  and  having  any  title  of 
honour,  shall  be  at  liberty  to  retain  the  same,  except  as 
hereinafter  provided  in  respect  to  the  said  John  Hume 
Lord  Viscount  Alford  and  Charles  Henry  Cttst : 


"  Provided  always,  and  I  declare  my  will  to  be  that  the 
uses  and  estates  hereinbefore  directed  to  be  limited  to 
the  said  Dame  Amelia  Long  for  ninety-nine  years  if  she 
shall  so  long  live,  and  to  trustees  for  her  life  to  preserve 
contingent  remainders,  and  to  the  heirs  male  of  her  body, 
shall  cease  and  be  void  in  case  there  shall  not  be  any 
issue  male  of  her  body  lawfully  begotten  living  at  the 
determination  of  the  several  precedent  uses  or  estates 
hereinbefore  directed  to  be  limited  during  the  life  of  my 
said  brother  and  to  the  heirs  male  of  his  body,  and  to 
my  said  wife ;  and  that,  in  such  case,  my  said  estates  shall 
go  over  and  be  settled  and  limited  as  if  the  said  Dame 
Amelia  Long  were  actually  dead  without  issue  male ; 
nevertheless,  without  prejudice  to  the  said  annuity  here- 
inbefore given  to  the  said  Sir  Charles  Long  and  Dame 
Amelia  Long^  which  shall,  in  such  case,  continue  charged 
on  my  said  estates  in  Shropshire  and  Cheshire^  and  be 
payable  to  them   respectively  as  I  have  hereinbefore 
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directed :  Provided  always,  and  I  declare  my  will  to  be 
that  in  case  the  use  or  estate  hereinbefore  directed  to  be 
limited  to  my  niece,  the  said  Dame  Amelia  Long^  for 
the  term  of  ninety-nine  years,  shall  be  determined  in  her 
lifetime  by  virtue  of  the  proviso  lastly  hereinbefore  con- 
tained, my  said  est&tes  in  Shropshire  and  Cheshire 
hereinbefore  charged  with  the  pa)Tnent  of  the  said 
annuities  of  4000/.  to  the  said  Sir  Charles  Long  and 
Dame  Amelia  his  wife  respectively,  shall  also  be  charged 
and  chargeable,  in  addition  to  such  of  the  same  annuities 
as  shall  for  the  time  being  be  payable,  with  the  payment 
of  an  annuity  of  8000/.  to  the  said  Dame  Amelia  Long 
or  her  assigns  during  the  remainder  of  her  life,  commen- 
cing from  the  time  when  such  her  estate  for  ninety-nine 
years  shall  be  so  determined,  and  with  the  like  powers 
and  remedies  for  the  recovery  thereof  when  in  arrear ; 
and  such  annuity  of  8000/.  shall  be  payable  half-yearly 
and  clear  of  all  deductions^  on  the  same  several  days  of 
payment,  and  be  raisable  under  the  trusts  of  the  said 
term  of  ninety  years  in  like  manner  as  I  have  herein- 
before directed  in  respect  of  the  said  annuities  of  4000/.; 
the  first  payment  of  the  said  annuity  of  8000/.  to  be  made 
on  such  of  the  said  half-yearly  days  of  payment  as  shall 
next  happen  after  the  commencement  of  the  same  an- 
nuity: "Provided  always,  and  I  declare  my  will  to  be  thai 
if  the  said  John  Hume  Lord  Viscount  Alford  shall  die 
without  having  acquired  the  title  and  dignity  of  Duhe  or 
ilfarytti*  o/*  Bridgewater  *  to  him  and  the  heirs  male  of 
his  body^  then  and  in  such  case  the  use  and  estate  herein- 
before directed  to  be  limited  to  the  heirs  male  of  his  body^ 
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Provisoes  as  to 
neither  Lord  Al- 
ford nor  Mr. 
Cuat  acquiring 
the  title  of 
Duke  or  Mar- 
quis of  Bridge- 
water. 


*  Scroope,  fourth  Earl  of  Bridgewater,  was  created  Mar- 
quis of  Brackley  and  Duke  of  Bridgewater,  The  title  of 
Duke  and  Marquis  became  extinct  on  the  death  of  Francis, 
the  third  Dake  and  sixth  Earl,  in  1803. 


472 


CASES   IN  CHANCERY. 


1851. 

^ . ' 

Egerton 

V. 

Lord 
Brown  LOW. 


shall  cease  and  be  absolutely  void ;  and  that  if  the  Earl* 
dam  q/*Brownlow  shall  descend  and  come  to  him,  and  he 
shall  not  have  acquired^  or  shall  not  acquire  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater,  to  him  and 
the  heirs  male  of  his  body,  before  the  end  of  five  years 
next  after  he  shall  become  Earl  Brt>wnlow,  then  and  in 
such  case  the  several  uses  and  estates  hereinbefore  directed 
to  be  limited  to  the  said  John  Hume  Lord  Viscount 
Alford,  and  to  trustees  during  his  life  for  preserving  con- 
tingent remainders^  and  to  the  heirs  male  of  his  body^ 
shall  thenceforth  cease  and  be  absolutely  void^  and  that 
my  said  hereditaments  and  real  estates  hereinbefore  de- 
vised shall,  in  either  of  the  said  cases,  thereupon  go  over 
and  be  enjoyed  according  to  the  subsequent  uses  and  limi- 
tations declared  and  directed  by  this  my  will,  as  if  the 
said  John  Hume  Lord  Viscount  Alford  were  actually 
dead  without  issue  male :  Provided  also,  and  I  declare 
my  will  to  be  that  if  it  sliall  happen  that  the  said  John 
Hume  Lord  Viscount  A/ford  shall  not  acquire  the  title 
and  dignity  of  Duke  or  Marquis  of  Bridgewater  to  hira 
and  the  heirs  male  of  his  body,  with  the  immediate  limi- 
tation over  of  such  title  and  dignity  to  the  said  Charles 
Henry  Cust  and  the  heirs  male  of  his  body,  or  to  the 
heirs  male  of  his  body  if  he  shall  be  dead  leaving  issue 
male,  and  also,  that  the  said  Charles  Henry  Cust  shall 
not  acquire  the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater  to  him  and  the  heirs  male  of  his  body,  then 
and  in  such  case  the  use  and  estate  hereinbefore  directed 
to  be  limited  to  the  heirs  male  of  the  body  of  the  said 
Charles  Henry  Cust,  shall  cease  and  be  absolutely  void : 
and  that  if  the  Earldom  of  Brownlow  shall  descend  and 
come  to  him  the  said  Charles  Henry  Cust,  and  he  shall 
not  have  acquired  or  shall  not  acquire  the  title  and  dig- 
nity of  Duke  or  Marquis  of  Bridgewater  to  him  and  the 
heirs  male  of  his  body,  before  the  end  of  five  years  next 
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after  he  shall  become  Earl  Brownlow^  then  and  in  such 
case  the  several  uses  and  estates  herembefore  directed  to 
be  limited  to  the  said  Charles  Henry  Cust  and  to  trus- 
tees during  his  life  for  preserving  contingent  remainders^ 
and  to  the  heirs  male  of  his  body,  shall  thenceforth  cease 
and  be  void,  and  that  in  either  of  such  cases  my  said 
hereditaments  and  real  estates  hereinbefore  devised  shall 
thereupon  go  over  and  be  enjoyed  according  to  the  sub- 
sequent uses  and  limitations  of  this  my  will,  as  if  the 
said  Charles  Henry  Cust  were  actually  dead  without 
issue  male  :  Provided  also,  and  I  declare  my  will  to  be, 
that  if  my  brother  the  said  Francis  Henry  Egerton  shall 
be  created  Duke  or  Marquis  of  Bridgewater^  with  such 
limitations  over  of  the  said  title  and  dignity  as  that  the 
same  may,  immediately  after  the  failure  of  issue  male  of 
my  said  brother,  come  to  the  said  John  Hume  Lord  Vis- 
count Alford  and  the  heirs  male  of  his  body,  and  after 
them  to  the  said  Charles  Henry  Cust  and  the  heirs  male 
of  his  body ;  then  and  in  such  case  my  said  heredita- 
ments and  real  estates  hereinbefore  devised  shall  be  set- 
tled, limited  and  enjoyed  in  such  manner  as  if  the  several 
provisoes  hereinbefore  expressed  for  the  determination  of 
the  uses  or  estates  directed  to  be  limited  to  the  said  John 
Hume  Lord  Viscount  Alford  and  Charles  Henry  Cust^ 
and  to  trustees  during  their  lives  for  preserving  contin- 
gent remainders,  and  to  the  heirs  male  of  their  bodies 
respectively,  subsequent  to  the  proviso  for  taking  and 
using  the  name  and  arms  of  Egerton  only,  had  not  been 
contained  in  this  my  will :  Provided  also,  and  I  declare 
my  will  to  be  that  if  the  said  John  Earl  Brownlow  shall, 
in  case  of  the  death  and  failure  of  issue  male  of  my  said 
brother  in  his  lifetime,  be  created  Duke  or  Marquis  of 
BridgewateTj  the  said  title  and  dignity  being  limited  to 
him  and  the  heirs  male  of  his  body  by  the  said  Sophia 
Lady  Brownlow  his  late  wife  only,  and  not  being  inherit- 
VoL.  L     N.   S.  K  K 


1851. 


Egerton 

V, 

Lord 
Brovtnlow. 


Proviso  as  to 
Lord  Brown- 
low being 
created  Duke  or 
Marquis  of 
Bridgewater 
with  a  limita' 
tion  of  the  title 
to  him  and  the 
heirs  male  of  his 
body  by  his  late 
wife. 
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able  by  or  limited  io  any  other  issue  male  of  the  said 
John  Earl  Brownlow^  the  same  shall  be  thenceforth 
equivalent  to  the  acquisition  of  such  title  and  dignity  by 
the  said  John  Hume  Lord  Viscount  Alford^  to  him  and 
the  heirs  male  of  his  body,  with  limitations  over  to  the 
said  Charles  Henry  Ciist  and  the  heirs  male  of  his  body; 
and  my  said  hereditaments  and  real  estates  shall  be  set- 
tled and  limited  so  as  to  go  and  be  enjoyed,  thenceforth 
and  for  the  future,  as  if  the  several  provisoes  hereinbefore 
expressed  for  the  determination  of  the  several  uses  or 
estates  directed  to  be  limited  to  the  said  John  Hume 
Lord  Viscount  A  If  or  d^  and  to  the  said  Charles  Henry 
CusU  and  to  trustees  during  their  lives  for  preserving 
contingent  remainders,  and  to  the  heirs  male  of  their 
bodies  respectively,  subsequent  to  the  proviso  for  taking 
and  using  the  name  and  arms  of  Egerton  only,  had  not 
been  contained  in  this  my  will,  notwithstanding  the  pre- 
vious determination,  if  it  shall  happen,  of  the  uses  or 
estates  directed  to  be  limited  to  the  heirs  male  of  the 
bodies  of  the  said  John  Hume  Lord  Viscount  Alford  and 
Charles  Henry  Cust^  uiider  any  of  such  several  provi- 
soes :  Provided  always,  and  I  declare  my  will  to  be  that 
if  the  said  John  Earl  Brownlow  shall  hereafter  take  any 
other  title  than  Duke  or  Marquis  of  Bridgewaier^  so  as 
to  be  inheritable  by  or  limited  to  the  issue  male  of  his 
body  by  the  said  Sophia  Lady  Brownlow  his  late  wife, 
or  any  of  them,  then  and  in  such  case  the  uses  and  estates 
hereinbefore  declared  and  directed  to  be  limited  to  the 
said  John  Hume  Lord  Viscount  Alford  and  Charles 
Henry  Cust,  and  to  trustees  during  their  lives  for  pre- 
serving contingent  remainders,  and  to  the  heirs  male  of 
their  bodies  respectively,  shall  thenceforth  cease  and  be 
void,  and  that  thereupon  my  said  hereditaments  and  real 
estates  shall  go  over,  and  be  limited  and  enjoyed  accord- 
ing to  this  my  will,  as  if  the  said  John  Hume  Lord  Vis- 
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count  Alford  and  Charles  Henry  Oust  were  actually  dead  1 85 1 . 

without  issue  male.  'eg.bton 

"  Provided  also,  and  I  declare  my  will  and  intention  to     ^    Lord 

OKOWNltOl^ 

be  that  my  said  hereditaments  and  real  estates  shall  not  xi.    •     • 

•^  JtToviso  in  case 

be  enjoyed  by  the  said  John  Hume  Lord  Viscount  Alford  Lord  Alford  or 

or  the  heirs  male  of  his  body,  if  he  shall  by  any  means   ^^^^  Henry 

i_  .  1  .  ,  .,/.,,       rx  ,      Ci«^  should 

whatsoever  succeed  to  or  take  any  title  (other  than  Duke  t^j^g  ,my  ^^i^ 

of  Bridgewater)  to  which  the  Marquis  *  of  Bridgewater  higher  than 
shall  not,  if  then,  or  would  not  if  thereafter  to  be  ere-    f^sM       i^^ 
ated,  be  superior  in  rank  or  have  precedence  being  of  except  that  of 
the  same  rank,  nor  by  the  said  Charles  Henry  Cust  or  ^^®  ^^ 
the  heirs  male  of  his  body,  if  he  shall  take  any  title  either  ^  ^; 
by  immediate  creation,  limitation  over  or  otherwise  other 
than  Duke  of  Bridgewater^  to  which  the  Marquis  *  of  *  sic, 
Bridgewater  shall  not,  if  then,  or  would  not  if  thereafter 
to  be  created,  be  superior  in  rank,  or  take  precedence  if 
of  the  same  rank,  and  that  the  uses  and  estates  herein- 
before directed  to  be  limited  to  such  of  them  the  said 
John  Hume  Lord  Viscount  Alford  and  Charles  Henry 
Cust  as  shall  take  any  such  title  contrary  to  this  my  will, 
and  to  trustees  for  his  life  to  preserve  contingent  re- 
mainders, and  to  the  heirs  male  of  his  body,  shall  thence- 
forth cease  and  be  void,  and  thereupon  my  said  heredita- 
ments and  real  estates  shall  go  over  and  be  enjoyed  ac- 
cording to  the  subsequent  uses  or  limitations  of  this  my 
will,  as  if  he  or  they  taking  such  other  title  contrary  to 
this  my  will,  were  actually  dead  without  issue  male/** 

The  testator  then  declared  that  the  term  of  ninety  Xrusts  of  the 
years  should  be  upon  the  following,  amongst  other  trusts,  ninety  years' 
namely,  to  pay  the  annuities  given  to  his  wife  and  Sir  ^""* 
Charles  and  Lady  Long  out  of  the  rents  of  his  Shrop- 
shire and  Cheshire  estates,  and  an  annuity  of  18,000/.  to 
his  brother  Francis  Henry  Egerton,  and  a  yearly  sum 

K  K  2 
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not  exceeding  8OOO/.9  for  the  maintenance  and  education 
of  Lord  Alford  and  Charles  Henry  Cust  during  their 
minorities  (in  case  they  should  become  entitled  to  the 
estates,  before  they  attained  twenty-ono,  in  remainder 
immediately  expectant  on  the  determination  of  the  term 
of  ninety  years,)  out  of  the  rest  of  his  trust  estates  in 
general. 


Power  to  join- 
ture, &c. 


And  he  declared  that  his  brother  should  be  empow- 
ered, by  the  settlement  to  be  made  of  his  estates,  to 
charge  them  with  a  jointure  and  with  portions ;  and  that, 
by  the  same  settlement,  there  should  be  given  to  each 
and  every  male  person  who,  after  the  death  of  his  said 
brother,  should  succeed  to  and  for  the  time  being  be  en- 
titled in  possession  for  the  term  of  ninety-nine  years  de- 
terminable on  his  death,  or  as  tenant  for  life  in  possession, 
or  tenant  in  tail  in  possession,  under  the  uses,  limita- 
tions or  trusts  thereby  declared  or  directed,  (except  the 
trustees  or  trustee  for  preserving  contingent  remainders,) 
in  the  same  order  and  priority  as  they  should  respectively 
succeed  to  the  possession  of  his  said  estates,  such  or  the 
like  power  and  authority  to  charge  all  or  any  of  his  said 
estates  with  a  jointure  for  any  woman  or  women  whom 
he  should  have  married  or  should  marry,  except  that  his 
estates  or  any  part  thereof  should  never,  at  any  one  time, 
be  chargeable,  under  any  appointments  or  settlements  to 
be  made  under  and  in  pursuance  of  the  powers  thereby 
given  to  his  brother  and  to  the  several  other  persons 
aforesaid  in  that  behalf,  or  under  any  of  such  powers, 
with  the  payment  of  more  than  two  such  jointures. 


Proviso  deter-  "  Provided  also,  and  I  declare  my  will  to  be  that  if  the 

miriing  jointures  ^^^  ^^  ^^^^^^  hereinbefore  limited  to  the  said  John  Hume 

to  be  made  by  , 

Lot  A  Alford  dindi  Lord  Viscount  Alford  tor  the  term  of  ninety-nine  years, 

Charles  Henry    detenninable  as  aforesaid,  or  the  use  or  estate  limited  to 
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the  heirs  male  of  his  body  as  aforesaid,  shall  be  deter-  1851. 

mined  and  made  void  by  virtue  or  according  to  any  of       Eqerton 
the  provisoes  for  that  purpose  hereinbefore  contained,  v, 

any  jointure  to  be  made  or  covenanted  to  be  made  by     ^      ®*^ 
him  as  aforesaid,  shall  thenceforth  cease  and  be  void,  and  ^^^  ^  ^^^  ^jxe 
that  if  the  use  or  estate  hereinbefore  limited  to  the  said  limitations  to 
Charles  Henry  Cust  for  ninety-nine  years  determinable  ,  ?™  "*,     ^^ 
as  aforesaid,  or  the  use  or  estate  hereinbefore  limited  to  should  become 
the  heirs  male  of  his  body,  shall  be  determined  and  made  ^^^^* 
void  by  virtue  or  according  to  any  of  the  provisoes  for 
that  purpose  hereinbefore  contained,  any  jointure  to  be 
made  or  covenanted  to  be  made  by  him  as  aforesaid,  shall 
thenceforth  cease  and  be  void,  and  that  any  jointure 
which  shall  have  been  made  or  covenanted  and  agreed  to 
be  made  by  any  person  whose  estate  or  interest  shall  be 
determined  by  reason  of  his  refusing,  neglecting  or  dis- 
continuing to  use  the  name  and  arms  of  Egerton^  or  of 
his  using  any  other  surname  or  arms,  or  of  his  refusal  or 
neglect  to  apply  for  the  King's  licence  or  an  Act  of  Par- 
liament for  that  purpose,  shall  thencefoilh  cease  and  be 
absolutely  void." 

The  testator  made  several  codicils,  the  first  of  which  First  codicil, 
was,  in  part,  as  follows :  '^  In  case  my  wife  Charlotte  Car 
therine  Anne  Countess  of  JBridgewater  shall  become  en- 
titled to  my  real  estates,  as  tenant  for  life  in  possession, 
under  the  uses  or  trusts  declared  and  directed  by  my 
will,  I  recommend  it  to  her  (but  leaving  her  at  liberty 
according  to  her  own  discretion  to  comply  with  such 
recommendation  or  not,  and  not  intending  it  to  be 
obligatory)  to  make  such  allowance  as  she  may  think 
proper,  from  time  to  time,  out  of  the  annual  income  of 
the  estates  to  which  she  shall  be  so  entitled,  for  or 
towards  the  maintenance  and  support  of  such  of  the 
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male  descendants  of  my  late  niece  Sophia  Lady  Brown- 
low  deceased  as  may,  for  the  time  being,  be  Marquis  or 
Duke  of  Bridgewater  or  the  apparent  or  presumptive 
heir  to  such  title  in  case  the  Right  Honourable  John 
Earl  BrownloWy  her  husband,  shall  be  created  Marquis  or 
Duke  of  Bridgewater  in  the  manner  expressed  in  my 
will  and  be  living :  and  I  desire  that  the  allowance  to  be 
made  for  that  purpose  may  be  applied  in  such  manner  as 
my  said  wife  shall  direct :  And  in  case  the  Right  Hon- 
ourable John  Hume  Lord  Viscount  Alfordy  the  eldest 
son  and  heir  apparent  of  the  said  John  Earl  Brownlow^ 
shall  come  into  the  enjoyment  of  my  said  trust  estates 
under  the  uses  or  limitations  thereof  declared  and  di- 
rected by  my  said  will,  I  recommend  it  to  him  to  permit 
his  younger  brother,  the  Honourable  Charles  Henry 
Custy  to  enjoy  the  estates  to  which  the  said  John  Hume 
Lord  Viscount  Alford  is  now  entitled  in  remainder 
under  the  limitations  of  the  will  of  his  paternal  grand- 
father the  late  Lord  Brownlow  and  the  several  settle- 
ments made  on  the  marriage  of  the  said  John  ESarl 
Brownlow  with  the  said  Sophia  Lady  Brownlow  his  late 
wife:  and  if  the  said  Lord  Viscount  Alford  shall  be- 
come Duke  or  Marquis  of  Bridgewater^  so  that  my 
estates  shall  be  permanently  settled  on  him  and  his  male 
descendants,  that  he  shall  settle  or  concur  in  settling  the 
said  other  estates  to  which  he  is  now  entitled  as  afore- 
said,  upon  his  said  younger  brother  and  his  male  issue  in 
a  course  of  strict  limitation  ;  but  I  declare  this  is  to  be 
understood  as  a  recommendation  only,  and  is  not  in* 
tended  to  be  imposed  upon  him  as  an  obligation,  as,  other- 
wise, his  refusal  to  comply  therewith  might  tend  to  defeat 
my  object  of  uniting  my  estates  to  the  title  of  Duke  or 
Marquis  of  Bridgewater  according  to  the  limitations 
contained  in  my  will,  if  it  shall  be  the  pleasure  of  the 
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Croum  to  create  such  title  so  as  to  come  to  the  heirs  1851. 

male  of  the  said  John  Earl  Brownlow  and  his  issue  male       Egbrton 

by  the  said  Sophia  his  late  wife."  o. 

Lord 

B  ROW  N  LtOlV 

The  testator  died,  without  issue,  on  the  21  st  of  October  Qp^^j^  ^f  testa- 
1823 ;  and,  thereupon,  his  brother,  Francis  Henry  Eyer-  tor  and  other 
ton^  became  Earl  of  Bridgewater  He  died  a  bachelor,  on  events, 
the  11th  of  February  1829,  without  having  been  created 
either  Duke  or  Marquis  of  Bridgewater ;  and,  on  his 
death,  the  Earldom  became  extinct.  Lady  Long^  who  be- 
came Lady  Famboroughy  in  consequence  of  her  husband 
having  been  created  Lord  Farnborough,  died,  without 
leaving  issue,  on  the  16th  of  June  1887.  She  and 
Sophia  Lady  Brownlow^  deceased,  the  mother  of  Lord 
Alford  and  Charles  Henry  Ctisty  were  the  only  children 
of  Lady  Amelia  Hume,  the  testator^s  only  sister ;  and, 
on  Lady  Famborough's  death.  Lord  Alford  became  the 
t^stator^s  heir-at-law.  Lord  Farnborough  died  on  the 
18th  of  January  1838;  and,  in  June  1840,  Wilbraham 
Egerton,  Esq.  the  elder,  was  appointed  a  trustee  of  the 
will  in  his  place.  The  testator's  widow  died  on  the  11th 
of  Februar}'  1849.  Lord  Alford  complied  with  the 
direction  in  the  will  as  to  taking  the  name  and  arms  of 
Egerton  and  exercised  the  power  of  jointuring,  contained 
in  the  will.  He  died  on  the  3rd  of  January  1851, 
leaving  the  Plaintiff,  who  was  an  infant,  his  eldest  son 
and  the  heir  male  of  his  body.  The  Plaintiff  and  Charles 
Henry  Cust  also  complied  with  the  direction  as  to  taking 
the  name  and  arms  of  Egerton. 

The  bill  which  was  filed  in  February  1851  against  Pleadings, 
the  trustees,    Lord  Alford" s  widow,  in  whose   favour 
his   Lordship  had   exercised  the  power   of  jointuring 
contained  in  the  will,  Charles  Henry  Egerton  and  his 
son  and    William  Tatton  Egerton  and   his  son,  after 
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stating  the  will  and  codicils  and  the  facts  above  detailed, 
alleged  that  there  was  not,  at  the  time  of  the  date  of 
the  will  or  of  the  testator^s  death,  a  Dukedom  or  Mar- 
quisate  of  Bridgewater  either  in  existence  or  abeyance ; 
and  that  it  had  not,  since  the  decease  of  the  testator, 
been  the  pleasure  of  the  Crown  to  create  any  such 
Dukedom  or  Marquisate,  or  any  such  title  of  Duke  or 
Marquis  of  Bridgewater :  That  the  PlaintiflTs  father 
did  not,  after  the  date  of  the  will,  succeed  to,  acquire 
or  take  any  title  whatever ;  and  that  John  Elarl  Broum- 
low  had  not,  since  the  date  of  the  will,  taken  any  title 
whatever :  That  the  Plaintiff  was  advised  that,  notwith- 
standing the  provisoes  and  declarations  in  the  will  having 
reference  to  the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater^  he  was  equitable  tenant  in  tail  in  posses- 
sion^ under  or  by  virtue  of  the  will,  of  the  estates  subject 
to  the  trusts  thereof:  That  Charles  Henry  Egerton^ 
Wilbraham  Egerton  the  elder,  William  Tatton  EgerUm 
and  Wilbraham  Egerton,  the  son  of  William  Tatton 
Egerton^  contended  that,  by  reason  of  the  Plaintiff's 
father  having  died  without  acquiring  the  title  and  dignity 
of  Duke  or  Marquis  o/*  Bridgewater  to  him  and  the  heirs 
male  of  his  body,  the  use  and  estate  by  the  will  directed 
to  be  limited  to  the  heirs  male  of  the  Plaintiffs  father, 
had  ceased  and  become  absolutely  void^  and  that  the  testa- 
tor*s  estates  had  gone  over  to  Charles  Henry  Egerton, 
and  that  Charles  Henry  Egerton  was  then  entitled  to 
the  receipt  of  the  rents  and  profits  of  all  the  estates ; 
and  that  his  son  also  claimed  an  interest  in  the  matters 
in  question  in  the  suit :  That  the  Plaintiff^s  title  being 
disputed  as  aforesaid,  the  trustees  of  the  will  were  unable 
to  act  without  the  direction  of  the  Court. 


The  bill  prayed  that  it  might  be  declared,  by  the 
Court,  that  the  Plaintiff  was,  under  and  by  virtue  of  the 
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will,  equitable  tenant  in  tail  male  in  possession  of  the 
estates  subject  to  the  trusts  of  the  will ;  and  that  the 
trustees  might  be  decreed  to  account,  with  him,  for 
such  (if  any)  of  the  rents  and  profits  of  the  estates, 
from  the  death  of  his  father,  as  might  have  been 
received  by  them  :  And  that  some  person  might  be  ap- 
pointed to  manage  the  estates  and  receive  the  rents  and 
profits  thereof,  in  the  mean  time  and  until  it  should 
have  been  ascertained  whether  the  Plaintiff  or  Charles 
Htnry  JEgerton  was  the  party  entitled  to  the  pos- 
session and  receipt  of  the  rents  and  profits  of  the 
estates. 


1851. 


Egerton 

r. 

Lord 

Brown  LOW. 


All  the  Defendants,  except  Lady  Alfard,  demurred  to 
the  bill  for  want  of  equity. 


Mr.  Russell  and  Mr.  Oiffard^  for  Charles  Henry  Eger-  Argument  in 
ton  and  his  son,  said  that  the  testator  had  directed  the  support  of  the 
limitations  to  Lord  Alford  and  Charles  Henry  Egerton 
and  the  heirs  male  of  their  bodies,  to  be  made  subject 
to  the  provisoes  contained  in  the  subsequent  part  of  his 
will;  80  that  the  provisoes  were  incorporated  with  the 
creation  of  the  estates :  that  Lord  Alford  was  to  have 
the  whole  of  his  life  to  perform  the  condition  of  acquir- 
ing the  title  of  Duke  or  Marquis  of  Bridgewater ;  and, 
therefore,  it  could  not  defeat  the  interest  which  he  was 
to  take ;  and  that,  quoad  his  heirs  male,  it  was  a  condi- 
tion precedent ;  for  the  performance  of  it  must,  neces- 
sarily, precede  the  vesting  of  any  estate  in  them :  that 
there  was  nothing  that  invalidated  the  condition  in  the 
slightest  degree :  that  it  was  not  impossible  to  be  per- 
formed at  the  time  of  its  creation :  that  it  did  not  offend 
against  any  rule  or  maxim  of  law :  that  it  did  not  in- 
volve anything  that  was  either  malum  in  se^  or  malum 
prohibitum^   or   repugnant  to   the   estate,   nor  was   it 
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i^inst  public  policy  ;*  but,  on  the  contrary,  it  was  an 
incitement  to  the  parties  on  whom  it  was  imposed,  to 
be  good  and  loyal  subjects :  that,  though  it  was  not  in 
the  power  of  the  parties,  themselves,  to  perform  the 
condition,  it  was,  nevertheless,  good :  that  the  Crown 
could  do  no  wrong ;  and,  therefore,  there  was  no  ground 
for  assuming  that  it  would  be  actuated  by  any  unworthy 
motive  in  the  exercise  of  its  prerogative,  or  that  it  would 
confer  distinctions  upon  persons  who  were  undeserving 
of  them ;  and  that  it  had  frequently  conferred  a  peerage 
on  the  ground  that  the  person  on  whom  it  was  conferred, 
held  the  property  of  the  last  person  who  had  held  the 
peerage.  They  cited  Mitchell  v.  Reynolds  (a),  Co.  Litt. 
206  and  207;  Shep.  Touch.  129;  Com.  Dig.  title 
Condition,  D.  1  and  2 ;  1  Rolle's  Abr.  41 9  and  420 ; 
Doe  V.  Lord  Scarborough  (6),  and  Cooke  v.  l\imer  (c), 
and  they  distinguished  the  case  of  Lord  Kingston  v. 
Pierrepoint  {d)  from  the  present,  on  the  ground  that 
it  was  illegal  to  purchase  a  peerage,  and  therefore  the 
bequest  in  that  case,  which  was  made  for  that  purpose, 
was  clearly  void. 

The  Solicitor' General^  Mr.  Malins,  Mr.  Elmsley  and 
Mr.  Rendally  for  Wilbraham  Egerton  the  elder  and  Wil- 
liam Tatton  Egerton  and  his  son,  after  observing  that 
the  trusts  of  the  will  were  executory,  and,  therefore,  the 
Court  might  mould  them  so  as  to  give  effect  to  the  tes- 
tator^s  intention,  and  that  the  proviso  as  to  acquiring 
the   title   of  Duke   or   Marquis   of  Bridgewater,   was 

*  The  late  Mr.  Bell,  Mr.  Sanders  and  Mr.  Duval,  had 
given  an  opinion,  in  conjunction  with  Mr.  Temple,  that  the 
condition  was  void  as  being  against  public  policy,  but  they 
did  not  state  their  reasons. 

(a)  1  P.  Wms.  189.  (c)  15  Mees.  &  Wels.  727 ; 

(b)  3  Adol.  &  Ell.  3  and      and  14  Sim.  493. 
897.  (rf)   I  Vern.  5. 
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incorporated  with  the  limitations  directed  to  be  made 
of  the  estates,  contended  that  the  effect  of  the  limi- 
tations and  the  proviso  taken  together,  was  to  create, 
not  a  condition  properly  so  called,  but  a  contingent 
remainder  with  a  double  aspect;  that  the  contingency 
was  perfectly  good  and  valid  in  law ;  and,  accord- 
ingly, the  Court  ought,  if  Lord  Alford  had  not  died, 
to  have  directed  the  estates  to  be  limited  to  him  for 
ninety-nine  years  if  he  should  so  long  live;  remainder 
to  the  trustees  during  his  life,  in  trust  to  preserve  con- 
tingent remainders ;  remainder,  if  he  should  acquire  the 
title,  to  the  heirs  male  of  his  body,  but,  if  he  should  not 
acquire  it,  to  Charles  Henry  Cust :  that,  by  the  expres- 
sion, ^'  acquire  the  title  ^'  the  testator  meant,  ^^  acquire  it 
by  the  grant  or  creation  of  the  Crown,^^  as  appeared 
from  his  first  codicil ;  and  it  was  not  to  be  assumed  that 
any  improper  means  would  be  resorted  to  in  order  to 
obtain  the  title:  that,  whether  the  proviso  created 
a  contingency,  or  whether  it  created  a  condition,  and 
whether  the  condition  was  precedent  or  subsequent, 
it  was  quite  consistent  with  the  rules  of  law  and  with 
public  policy;  and,  Lord  Alford  having  died  without 
either  of  the  titles  having  been  conferred  upon  him,  the 
consequence  was  that  the  Plaintiff's  interest  in  the 
estates  under  the  will,  never  arose,  or  if  it  did,  it 
had  been  divested.  Papillon  v.  Voice  («),  Lord  Stam- 
ford V.  Sir  John  Hobart  (/),  Loddington  v.  Kime  (^), 
Tollemache  v.  Lord  Coventry  (k),  Perkinses  Profitable 
Book,  317 ;  Rolle  s  Abr.  451  ;  Tippen  v.  Cosen  (i), 
Gulliver  v.  Shuckburgh  Ashby  (A),  Page  v.  Hay  ward  (/)t 


[e)  2P.  Wms.  471. 
(/)  3  Brown's  P.O.  31. 
Ig)  1  Lord  Raym.  203  and 
1  Salk.  224. 
(A)  2Clar.  &  Fin.  611. 


(t)  4   Mod.  381,  and  Car* 
thew,  272. 

{k)  4  Burr.  1930. 
(/)  2  Salk.  570. 


1851. 
Egerton 

V, 

Loan 
Brown  LOW. 
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Shep.  Touchstone,  116,  117,  125,  and  133;  Peyton  v. 
Bury  (m),  Davies  v.  Lowndes  (n),  Mackworth  v.  Hinx- 
man  (o). 

Sir  F.  Kelly,  Mr.  Bet  hell,  and  Mr.  C.  Hall  for  the 
Plaintiff. 


Argument  in 
support  of  the 
biU. 


The  proviso  in  question  creates  a  conditional  limita- 
tion.: consequently  the  condition  involved  in  it,  is  a  con- 
dition subsequent :  and,  as  the  effect  of  such  a  condition 
is  to  defeat  estates  previously  limited,  it  is  odious  in  law, 
and  must  be  construed  strictly :  Gilbert  on  Uses,  3rd 
edition  (p),  Doe  v.  Crisp  (q).  The  proviso  cannot  be 
embodied  with  the  limitations,  as  the  Solicitor- General 
contended  it  could  ;  for  it  makes  the  uses  directed  to  be 
limited  to  Lord  A  If  or  d  and  to  the  trustees  to  preserve 
contingent  remainders  during  his  life,  as  well  as  the  use 
directed  to  be  limited  to  the  heirs  male  of  his  body,  to 
cease  and  be  absolutely  void,  in  the  event  of  the 
Earldom  of  Brownlow  descending  upon  him  and  of  his 
not  acquiring  the  title  of  Duke  or  Marquis  of  Bridge- 
water  within  five  years  afterwards. 


Next  we  contend  that  the  condition  is  void  because 
it  is  an  impossible  condition.  The  condition,  which,  as 
we  said  before,  must  be  construed  strictly,  is  not  if  the 
Crown  shall  not  be  pleased  to  confer  the  title  on  Lord 
Alford,  but  if  he  shall  fail  to  acquire  the  title.  The 
word,  '  acquire  ^  is  totally  inapplicable  to  a  title :  for  it 
cannot  be  acquired  by  a  subject,  as  a  fortune  or  fame  may 


(m)  2  P.  Wms.  626. 
(n)  2  Scott,  71. 
(o)  2  Keen,  658. 


{p)  Note  to  page  152^  see 
particularly  177. 

{q)  8  Adol.  &  Ell.  779. 
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be,  that  is,  it  cannot  be  obtained  by  his  own  acts  or  exer** 
tions.  The  Duke  of  Wellington  cannot  be  said  to  have 
acquired  the  title  of  duke,  by  gaining  the  battle  of  Vitto- 
ria ;  though  the  title  was  conferred  upon  him  in  conse- 
quence of  his  having  gained  that  battle.  If,  however, 
the  condition  is  not  impossible,  the  conferring  of  a  parti- 
cular title  upon  a  particular  individual,  is  so  remote  a 
possibility,  that  the  law  will  not  allow  it  to  be  made  the 
subject  of  a  condition  :  Shep.  Touchst.  129,  132,  133; 
Co.  Litt.  220;  Bac.  Abr.  title.  Conditions  (M);  Com. 
Dig.  title.  Condition  (D  D,  1  and  2)  ;  2  Black.  Com- 
ment. 166;  Cholmley^s  case{r)^  Perkinses  Prof. 'Book, 
142 ;  Fearne's  Cont.  Rem.  248,  250,  261.  The  instances 
which  are  put  in  those  authorities,  are  precisely  in 
point :  it  was  quite  as  impossible  for  Lord  Alford  to 
procure  himself  to  be  created  either  Duke  or  Marquis  of 
BridgewateTy  as  it  was  for  him  to  go  to  Rome  in  three 
days.  So  the  reviving  of  an  extinct  peerage,  the  creation 
of  a  corporation,  and  the  coming  into  esse  of  a  person 
bearing  a  particular  name  and  his  afterwards  dying  with- 
out issue,  are  events  so  improbable  that  the  law  will  not 
allow  the  vesting  of  an  estate  to  depend  upon  the  happen- 
ing of  any  of  them. 


1851. 


Egerton 

V. 

Lord 
Brownlow. 


Another  ground  on  which  we  contend  that  the  condi- 
tion is  void,  is  that  it  is  against  public  policy :  for  it  tends 
to  induce  Lord  Alford ^  and  holds  out  to  him  the  strong- 
est temptation  to  use,  in  a  corrupt  and  unconstitutional 
manner,  the  great  power  and  influence  which  the  testa- 
tor's estates,  (which  are  worth  more  than  60,000/.  a 
year)  would  give  him,  in  order  to  obtain  the  title ;  and  it 
tends  to  induce  him  to  use,  in  like  manner  and  for  the 
same  purpose,  the  vote  in  the  House  of  Peers  which  he 


(r)  2  Co.  50.a. ;  see  3  Ca.  in  Chan.  29,  pi.  8. 
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woald  acquire  when  his  father's  earldom  should  descend 
upon  him :  an  event  which  the  testator  himself  contem- 
plates. It  is  no  answer  to  this  objection  to  say  that  the 
Crown  can  do  no  wrong,  and  that  the  law  will  not  pre- 
sume that  the  ministers  of  the  Crown  will  be  actuated  by 
any  improper  motives,  or  that  Lord  AlfordviWi  resort  to 
any  corrupt  or  unconstitutional  practices  in  order  to  ob- 
tain the  title.  In  Lord  Kingston  v.  Pierrepoint  {s)  the 
legatees  of  the  10,000/.  were  expressly  enjoined,  by  the 
testator,  to  use  lawful  means  to  procure  a  dukedom ;  but, 
nevertheless,  the  bequest  was  held  to  be  void.  If  the  con- 
dition tends  to  induce  Lord  Alford  to  do,  or  holds  out  to 
him  an  inducement  or  temptation  to  do  what  is  unlaw- 
ful or  unconstitutional,  it  is  void  :  Gilbert  v.  Sykes  (t). 
That  case  and  the  cases  referred  to  in  the  judgment 
in  it,  show  that,  though  the  law  does  not  presume  that 
a  subject  of  this  realm  will  act  illegally  or  immorally, 
still  it  will  not  uphold  a  contract  which  places  his  interest 
in  conflict  with  his  duty,  or  holds  out  an  inducement  or 
temptation  to  him  to  act  illegally  or  immorally.  The 
principle  of  that  case  applies,  very  closely,  to  the  present ; 
and  we  submit  that  a  Court  of  Equity  will  not  uphold  a 
clause  in  a  will  which  makes  it  the  interest  of  a  party  in- 
terested under  the  will,  or  holds  out  an  inducement  or 
temptation  to  him  to  act  corruptly  or  unconstitutionally. 
In  the  case  cited  and  the  cases  there  referred  to,  the 
temptation  was  trifling:  in  this  case  it  is  property 
producing  more  than  60,000/.  a  year,  which  must  go 
away  from  Lord  Alford  and  his  heirs  male,  unless  he 
obtains  the  title.     And  we  may  here  remark  that,  by 


(*)   1  Veru.  5. 

{t)  16  East,  150.  This  case  and  the  cases  of  Co/e  v.  Gower, 
Da  Costa  v.  Jones,  and  Jones  v.  Randall  which  Lord  Ellenho- 
rough,  C  J.,  refers  to  in  bis  judgment,  were  much  rehed  upon. 
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another  clause  in  the  will.  Lord  Alford  and  his  heirs 
male  are  to  lose  this  most  valuable  property,  if  he  suc- 
ceeds to  or  takes,  in  any  manner,  any  title,  other  than 
that  of  Duke  of  Bridgewater^  to  which  the  title  of 
Marquis  of  Bridgewater  shall  not  have  precedence.  Do 
not  these  clauses  hold  out  the  strongest  inducement  and 
temptation,  to  Lord  Alfordy  to  use  his  power  and  influ- 
ence as  a  peer,  when  he  shall  become  one,  and  the  great 
power  and  influence  which  such  immense  property  will 
give  him,  to  influence,  and,  it  may  be,  to  corrupt  the 
ministers  of  the  Crown  in  order  to  procure  the  title  of 
Duke  or  Marquis  of  JBrtd^eti^a^er,  the  procuring  of  which 
is  the  condition  on  which  he  and  his  descendants  are  to 
retain  the  property. 


1851. 


EOERTON 
V, 

Lord 
Brown  LOW. 


There  is  one  other  objection  to  the  clause  which 
creates  that  condition ;  namely,  that  it  tends  to  perplex 
and  embarrass  the  Crown,  if  not  to  fetter  and  restrain  it, 
in  the  exercise  of  its  prerogative  of  conferring  titles. 
That  clause,  in  effect,  tells  the  Crown  that,  unless  it  con- 
fers the  title  of  Duke  or  Marquis  of  Bridgewater  upon 
Lord  Alfordy  he  will  lose  60,000/.  a  year.  Now,  suppose 
that  Ml*.  Charles  Henry  Egerton  or  one  of  the  remain- 
dermen, the  Egertons  of  Cheshire^  had  rendered  import 
tant  services  to  his  Sovereign  and  country,  and  that  the 
Sovereign,  in  order  to  reward  his  merits,  were  about  to 
confer  on  him  the  title  of  Duke  or  Marquis  of  Bridge- 
water^  would  not  the  Sovereign  be  placed  in  a  situation 
in  which  no  subject  has  a  right  to  place  his  Sovereign,  if 
she  were  told  that,  if  she  did  what  she  was  about  to  do, 
she  would  deprive  Lord  Alford  and  his  family  of  more 
than  60,000/.  a  year  ? 


The  Vice- Chancellor, — Is  there  any  clause  in  the  will 
which  makes  the  uses  limited  to  Lord  Alford  and  his 
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heirs  male,  cease,  if  any  one  else  becomes  Duke  or  Mar- 
quis of  JBridgewater  i  According  to  a  petition  now  pend- 
ing in  the  House  of  Lords,  there  are  two  Dukes  of  ilfoiU- 
rose :  and  we  all  know  that  there  are  two  Lords  Stanley^ 
and  several  Lords  Orey,  Might  there  not  be  two  Dukes 
or  Marquises  of  JBridgewater  i 


Argument  resumed. — There  is  no  such  clause  in  the 
will ;  and  there,  certainly,  might  be  two  Dukes  or  Mar- 
quises of  JBridgewater  :  but  it  is  a  remote  probability, 
and  the  same  embarrassment  and  perplexity  would  exist 
in  the  mind  of  the  Crown,  as  if  it  had  not  the  power  to 
confer  the  same  title  upon  two  individuals.  Suppose  that 
the  Crown,  when  it  was  about  to  ennoble  Lord  Francis 
Egerton,  had  intended  to  bestow  upon  him  the  title  of 
Marquis  of  JBridgewater  instead  of  Earl  of  Ellesmere^  can 
any  one  say  that  it  would  not  have  been  very  much  em- 
barrassed and  perplexed,  in  the  exercise  of  the  royal  pre- 
rogative, when  it  was  told  of  this  proviso,  notwithstand- 
ing the  possibility  of  there  being  two  Marquises  of  Bridge- 
water  \  Again,  suppose  the  Crown  not  to  have  conferred 
the  title  of  Duke  or  Marquis  of  JBridgewater  upon  any 
one,  and  to  be  minded  to  confer  it  on  Lord  Alford,  would 
it  not  feel  very  much  perplexed  and  embarrassed  when  it 
was  told  that,  by  exercising  the  royal  prerogative  in  the 
manner  proposed,  it  would  be  disposing,  in  effect,  of  pro- 
perty to  the  amount  of  60,000/.  a  year — that  it  would  fix 
that  property  in  Lord  Aljord  and  his  descendants,  and 
deprive  Mr.  Charles  Henry  Egerton  and  the  Egertons  of 
Cheshire,  of  all  chance  of  succeeding  to  it !  What  right 
has  a  subject  to  place  the  Crown  in  a  situation  in  which  it 
cannot  exercise  the  royal  prerogative,  without  interfering 
with  private  rights  \  It  does  so  happen  that  Lord  Al- 
ford  was  the  testator's  heir-at-law ;  but  he  might  have 
been  only  a  distant  relation,  and  Mr.  Wilbraham  Eger^ 
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ton,  might  have  been  the  heir :  in  that  case  the  Crown 
would  have  been  placed  in  a  situation  still  more  embar- 
rassing and  perplexing. 

The  learned  Counsel  then  observed  that  the  clause  in 
the  will  which  provided  that  the  estates  should  not  be  en- 
joyed by  Lord  Alford  or  his  heirs  male  if  he  should  suc- 
ceed to  or  take  any  higher  title  than  that  of  Marquis  of 
Sridgewater,  except  that  of  Duke  of  Bridgewater^  im- 
posed a  penalty  upon  Lord  A  Iford  if  he  did  not  do  what 
no  subject  had  the  power  to  do,  namely,  refuse  to  accept 
a  peerage  :  The  Duke  of  QueensberryB  case  (u),  Lord 
PurbecKs  case  {x)  :  and  also  that  it  tended  to  embarrass 
and  perplex  the  Crown;  for  Lord  Alford  might  have 
rendered  important  services  to  his  country,  and  the 
Crown  might  have  been  disposed  to  reward  his  services 
by  creating  him  not  Duke  or  Marquis  of  Bridgewater, 
but  Duke  or  Marquis  of  Cheshire.  The  learned  Counsel 
concluded  by  submitting  that  the  condition  was  void,  as 
being  impossible  to  be  performed ;  as  violating  public 
policy,  and  as  interfering  with  the  exercise  of  the  pre- 
rogative of  the  Crown;  and,  consequently,  that  the  estates 
had  become  vested  in  the  Plaintiff,  as  the  heir  male  of 
the  body  of  Lord  Alford ;  and,  therefore,  the  demurrers 
ought  to  be  overruled. 


1851. 


Egerton 

V. 

Lord 
Brownlow. 


The  Vice-  Chancellor  said  that  the  question  was  a  legal 
one ;  and,  therefore,  that  he  ought  to  take  the  opinion  of 
a  Court  of  law  upon  it.  The  Counsel  replied  that  it 
was  doubtful  whether  the  Court  could  direct  a  case  to 
be  stated  for  the  opinion  of  a  Court  of  law,  except  at  the 
hearing  of  a  Cause ;  but  that,  however  that  might  be,  they 
wished  his  Lordship  to  decide  the  question. 


(«)  1  P.  Wms.  582. 
Vol.  I.     N.  S. 


(x)  1  Shower's  P.  C.  1 

L  L 
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Judgment, 
20th  August. 


Mr.  Russell  VLai,  the  Solicitor- General  vefWei. 

The  Vice-Chanckllor  : 

The  bill  in  this  case  was  filed  by  John  William  Spen- 
cer Brownlow  Egerton^  the  infant  son  and  heir  of  the 
late  Lord  Alford^  against  the  trustees  of  the  will  of  John 
William  late  Earl  of  Bridgewater  and  others;  and  it 
prays  that  the  Plaintiff  may  be  declared  to  be  equitable 
tenant  in  tail  male  in  possession  of  the  estates  thereby 
devised :  and  that  the  trustees  may  be  decreed  to  ac- 
count with  him  for  the  rents  and  profita  received  by 
them  since  the  decease  of  Lord  Alford,  The  question 
in  the  Cause  turns,  entirely,  on  the  validity  of  certain 
clauses  contained  in  the  will :  and  the  bill,  therefore, 
states  the  will  at  full  length.  The  material  Clauses  are 
as  follows,  &c.,  &c.* 


The  bill|  after  setting  out  the  will  and  codicils,  states 
that  the  testator  died  on  the  21st  of  October  1823,  and 
that,  soon  afterwards,  the  executors  proved  the  will  and 
codicils,  Lord  Alford  being  then  in  the  twelfth  year  of 
his  age.  And  it  then  goes  on  to  state  all  the  facts  ne- 
cessary to  raise  the  point  as  to  the  Plaintiff^s  title,  and 
which  are,  shortly,  as  follows :  &c.  &c.  * 

All  the  debts  of  the  testator  were  duly  paid  by  his 
executors.  On  the  testator  s  death,  his  brother,  Francis 
Henry y  became  Earl  of  Bridgewater ;  and  the  trustees, 
during  his  life,  duly  executed  the  trusts  of  the  ninety 
years'  term.  Earl  Francis  died,  in  February  1829,  with- 
out having  been  married  and  not  having  been  created 
either  Duke  or  Marquis  of  Bridgewater ;  and,  thereupon, 


*  See  the  statement  of  the  case. 
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the  testator's  widow  entered  on  all  the  estates,  being  en- 
titled as  equitable  tenant  for  life  in  possession.     Sir 
Charles  Long^  after  the  testator's  decease,  was  created 
Lord  Farnborough ;  and  Amelia  his  wife,  called  in  the 
will.  Dame  Amelia  Long^  died  in  June  1837  without 
leaving  issue ;  and,  on  the  happening  of  that  event,  Lord 
Alfordy  as  the  eldest  son  of  the  late  Sophia  Lady  Brown- 
low,  became  heir-at-law  of  the  testator.     Lord  Farnbo- 
rough died  in  June  1838 :  and  all  arrears  of  the  annuity 
to  him  and  his  wife,  were  duly  paid  and  satisfied  up  to 
their  respective  deaths.     Lord  CUve,  one  of  the  trustees 
named  in  the  will,  afterwards  became  Earl  of  Powis^  and 
died  in  January  1848 ;    and   Wilbraham  Egerton  the 
elder  and  Edward  James  now  Earl  of  Powis,  have  been 
duly  appointed  trustees   of  the  will,  jointly  with  John 
Earl  Brownlow,  in  the  place  of  Charles  Lord  Farnbo- 
rough and  Edward  Herbert  Earl  of  Powis ;    and  all  the 
devised  estates  have  been  duly  vested  in  the  said  John 
Earl  Brownlow^  Wilbraham  Egerton  the  elder,  and  Ed- 
ward James  Earl  of  Powis  and  their  heirs,  on  the  trusts 
of  the  will.     The    testator's   widow  died  in  February 
1849;  and,  thereupon,  IjOv^l  Alford  entered  into  pos- 
session of  all  the  devised  estates,  and  so  continued  up  to 
the  month  of  January  last,  when  he  died  leaving  the 
Plaintiff  his  eldest  son  and  the  heir  male  of  his  body. 
Lord  Alfordj  in  his  Hfetime,  executed  the  jointuring 
power  given  by  the  will,  by  appointing  to  Marianne  Mar- 
garet, now  his  widow,  a  jointure  rent-charge  of  5000/. 
per  annum,  for  her  life,  in  the  event  of  her  surviving  him. 
Lord  Alford,  in  his  lifetime,  and,  since  his  death,  the 
Plaintiff  and  Charles  Henry  Cust  have  duly  complied 
with  the  terms  of  the  will,  by  taking  the  name  and  arms 
of  Egerton  and  obtaining  her  Majesty's  authority  so  to 
do.     No  such  title  as  that  of  Duke  of  Bridgewater  or 
Marquis  of  Bridgewater ,  existed  at  the  date  of  the  will 


1831. 
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or  has  since  existed ;  and  Lord  Alford  never  succeeded 
to  or  acquired  either  of  those  titles,  nor  any  title  what- 
ever save  that  of  Lord  Alford.  No  settlement  has  yet 
been  made  of  the  testator^s  estates  pursuant  to  the  direc- 
tions of  his  will.  Under  these  circumstances  the  Pbun- 
tiff  insists  that  he  is  equitable  tenant  in  tail  male  in  pos- 
session of  the  estates  devised  by  John  William  Earl  of 
Bridgetoater  ;  for  that  he  is  the  party  to  whom  the  trus- 
tees are  directed  to  convey,  as  being  the  heir  male  of  the 
body  of  Lord  Alford :  and  he  insists  that  the  subsequent 
proviso  giving  the  estates  away  from  those  heirs  male,  to 
the  devisees  next  in  remainder,  is  void,  as  being  contrary 
to  public  policy,  and  so  incapable  of  being  enforced  in  a 
Court  of  justice.  The  Defendants  to  the  bill,  are  the 
trustees  of  the  will ;  Lady  Afford^  who  is  interested  in 
respect  of  her  jointure;  Charles  Henry  Egerton^  the 
brother  of  Lord  Alford,  who,  according  to  the  proviso  m 
question,  is  now  the  equitable  tenant  for  life,  and  his  in- 
fant son  and  heir  apparent.  The  prayer  of  the  bill  is 
&c.  &c.  * 


To  this  bill  the  trustees  and  the  Defendants,  Charla 
Henry  Egerton^  arid  William  Tatton  Egerton  and  his 
infant  son,  have  put  in  general  demurrers  for  want  of 
equity,  which  were  very  fully  argued  before  me  at  the 
sittings  after  last  term. 

The  Plaintiff,  in  order  to  establish  his  right  to  the 
relief  which  he  asks,  must  make  out  two  propositions: 
First,  that  the  condition  defeating  the  limitation  in  fa- 
vour of  the  heirs  male  of  the  body  of  Lord  Alford^  is  a 
condition  subsequent:  and  Secondly,  that  it  is  a  void 
condition  to  which  this  Court  will  not  give  effect,  as 


See  ante,  page  480. 
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being  either  impossible  or  contrary  to  public  policy.  It 
is  necessary  for  him  to  make  out  that  the  condition  is  a 
condition  subsequent ;  for  if  it  be  a  condition  precedent, 
it  is  wholly  immaterial  whether  the  act,  the  doing  of 
which  constitutes  the  condition,  is  impossible  or  contrary 
to  public  policy,  or,  even,  positively,  illegal.  If  a  devise 
is  made  to  take  effect  only  on  the  happening  of  a  particu- 
lar event,  then,  unless  the  event  happens,  there  is  no  gift ; 
'  and  all  inquiry  as  to  the  character  of  the  act  on  which 
the  condition  depends,  is  nugatory.  Thus,  if  an  estate 
be  devised  to  A,  for  life,  and  if,  during  A.^s  hfe,  B,  goes 
from  Lofndon  to  Romt  in  three  hours,  then,  on  the  death 
of  J.,  to  jB.  in  fee ;  or  if  the  devise  were  to  -4.  for  life, 
and  if,  during  the  life  of  A.^  B.  shall  effectually  prevent 
any  person  from  exercising  the  business  of  a  baker  in  a 
particular  town,  then  to  B.  in  fee  ;  or  to  ^.  for  life,  and 
if,  during  the  life  of  ^.,  B.  shall  assault  and  beat  J.  8. 
in  revenge  for  an  affront  he  had  offered  to  the  testator, 
then,  at  the  death  of  A.,  to  B.  in  fee ;  in  the  first 
case,  the  condition  would  have  been  impossible  to  be 
performed ;  in  the  second,  it  would,  probably,  be  con- 
sidered as  contrary  to  public  policy ;  in  the  third,  it 
would  be  positively  illegal.  But  still,  in  none  of  those 
cases  would  B.  acquire  any  title  to  the  property  de- 
vised, unless  the  conditions  were  performed.  The  im- 
possibility, impolicy  or  illegality  of  the  act,  would  afford  a 
good  reason  for  its  not  being  performed ;  but  the  conse- 
quence would  be  that  the  devise  would  fail ;  not  that  B. 
would  take  without  performing  the  condition. 


1851. 


Egbrton 

V. 

Lord 
Brownlow. 


This  principle  is  so  clear  as  to  need  no  illustration,  and 
the  only  question,  therefore,  on  this  part  of  the  case,  is 
whether,  on  the  fair  construction  of  this  will,  the  obtain- 
ing, by  Lord  Alford,  of  the  title  of  Duke  or  Marquis  of 
Bridgewater^  is  a  condition  precedent  to  the  vesting  of 
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any  estate  in  the  Plaintiff  as  heir  male  of  his  body  ;  for, 
if  it  is,  then  it  becomes  immaterial  to  consider  whether 
the  stipulation  be  or  be  not  impossible  or  contrary  to  pub- 
lic policy :  and  I  am  clearly  of  opinion  that  the  condition 
is  a  condition  precedent. 


In  determining  such  a  question,  we  must  look,  not 
merely  to  the  particular  words  in  which  the  condition  is 
expressed,  but  to  the  whole  context  of  the  will  or  other 
instrument  in  which  it  occurs ;  and  if  the  meaning,  as 
collected  from  the  whole  context,  is  that  no  estate  is  to 
vest  unless  on  a  particular  act  being  done  or  a  particular 
event  happening,  then  the  condition,  however  it  may  be 
expressed,  is  a  condition  precedent.  Now  here,  Lord 
AlfartTs  interest  was  an  interest  for  ninety-nine  years  if 
he  should  so  long  live.  No  interest  could  vest  in  the 
Plaintiff  until  the  death  of  Lord  Alford^  his  father.  At 
that  time,  Lord  Alford  either  would  or  would  not  have 
acquired  the  title  of  Duke  or  Marquis  of  Bridgetcater. 
If  he  had  acquired  it,  then  the  estate  of  the  Plaintiff 
would  arise.  If  he  had  not,  then  the  estate  of  Lord 
Alford" s  next  brother  arose.  One  of  the  two  altemativeB 
must  exist  at  the  death  of  Lord  Alford  \  and,  in  the  one 
case,  the  property  is  to  go  to  the  Plaintiff;  and,  in  the 
other  it  is  not.  The  happening  of  the  one  alternative 
or  the  other,  is,  therefore,  clearly  a  condition  precedent, 
carrying  the  estates,  in  the  one  event,  to  the  one  line, 
and,  in  the  other  event,  to  the  other  line.  It  is  true 
that  the  expression  in  the  will,  is  that,  on  the  death  of 
\jQvA  Alford  without  his  having  acquired  the  title  of  Duke 
or  Marquis  of  Bridyewater^  the  estate  thereby  limited 
to  the  heirs  male  of  his  body,  "  shall  cease  and  be  void;" 
words  which,  if  strictly  construed,  are  applicable  rather 
to  the  effect  of  a  condition  subsequent  than  to  the  effect 
of  a  condition  precedent:   but  I    have  already  stated 
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that,  if  the  condition  is,  in  its  nature,  precedent,  it  is 
immaterial  in  what  words  it  is  expressed.  No  estate  in 
the  heirs  male^  could,  *^  cease  or  be  void ;  "  because  no 
such  estate  ever  existed.  It  could  only  arise  at  the 
death  of  Lord  Alford ;  and,  at  that  instant,  the  event 
which,  according  to  the  expressions  of  the  will,  was  to 
put  an  end  to  the  estate,  had  already  occurred.  In  fact, 
therefore^  it  never  existed.  The  contingency,  though 
described  in  the  will  as  making  void  the  estate  of  the 
heirs  male,  did  not  and  could  not,  in  strictness,  make  it 
void,  but  would  prevent  its  existing ;  and  so  is,  to  all  in- 
tents and  purposes,  a  condition  precedent. 


1851. 


Egerton 

V. 

Lord 
Brownlow. 


The  reason  why  the  testator  used  the  expression, 
c*  shall  cease  and  be  void,'"  is  apparent  from  the  context. 
The  proviso  is  so  framed  as  to  apply  to  either  of  two  con- 
tingencies ;  first,  that  which  has  happened,  namely,  the 
death  of  Lord  Alford  without  having  acquired  the  title ; 
and,  secondly,  the  contingency  of  Lord  Alford  becoming 
Earl  Brownhw  and  not  acquiring  the  title  of  Duke  or 
Marquis  of  Bridgewater  within  five  years  afterwards. 
In  that  latter  event,  the  condition  would  (so  far,  at  all 
events,  as  relates  to  the  estate  of  Lord  Alford^)  be  a 
condition  subsequent  defeating  his  estate;  and  the  words, 
*^  shall  cease  and  be  void,^  would  be  strictly  proper. 
This  sufficiently  explains  and  justifies  the  use  of  the 
words.  But,  even  if  no  such  explanation  could  have  been 
given,  my  view  of  the  case  would  have  been  the  same. 
The  condition,  in  the  events  which  have  happened,  is,  in 
substance,  a  condition  precedent ;  and  so  the  precise 
words  in  which  it  is  expressed,  are  not  material. 


It  was  argued  that,  as  the  condition,  when  applied  to 
this  latter  contingency,  that  is,  the  event  of  Lord  Alford 
becoming  Earl  Brownlow  and  not,  within  five  years,  be- 
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coming  Duke  or  Marquis  of  Biidgewater^  is  deariy  a 
condition  subsequent,  therefore,  it  must  be  so  in  the 
other  event  also,  namely,  that  which  has  happened,  of 
Lord  Alford  dying  without  acquiring  the  title ;  for  that 
the  same  words  cannot  import  a  condition  subsequent 
and  also  a  condition  precedent.  But  I  can  see  no  diffi- 
culty in  so  moulding  the  words  as  to  make  them  meet 
both  alternatives.  In  the  one  case,  they  prevent  any 
estate  from  arising ;  in  the  other,  they  defeat  an  already 
existing  interest.  In  the  one,  therefore,  they  import  a 
condition  precedent,  in  the  other,  a  condition  subsequent, 
so  far,  at  all  events,  as  concerns  the  estate  of  Lord 
Alford.  When  the  meaning  and  effect  of  the  words  are 
once  ascertained,  there  is  no  reason  why  they  should  not 
perform  the  double  function. 


Another  argument  pressed  on  me  as  a  reason  for  hold- 
ing this  to  be  a  condition  subsequent,  was  founded  on  the 
jointure  created  in  favour  of  Lady  Alford,  That  joint- 
ure is,  by  an  express  clause  in  the  will,  made  to  cease  in 
case  the  proviso  defeating  the  limitations  in  favour  of  the 
heirs  male  of  the  body  of  Lord  Alford^  should  come  into 
operation ;  and  it  was  argued  that  this  was,  clearly,  a 
condition  subsequent  as  to  the  jointure,  and  so  must  be 
subsequent  throughout.  But,  even  assuming  the  pre- 
mises to  be  correct,  and  that  the  condition  is  a  condition 
subsequent  as  to  the  jointure,  still  the  character  of  the 
condition  remains  unaltered  so  far  as  it  is  a  condition 
affecting  the  estate  of  the  heirs  male  of  the  body  of  Lord 
Alford.  It  still  remains  a  condition  precedent  as  to 
that  estate,  just  as  if  the  jointure-clause  had  not  ex- 
isted. 


Being,  therefore,  clearly  of  opinion  that  the  Plaintiff 
has  failed  to  make  out  the  first  of  the  two  propositions 
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he  was  bound  to  maintain  in  order  to  show  that»  as  heir 
male  of  the  body  of  Lord  Alfordj  he  is  entitled  to  an  ac- 
count of  the  rents  and  profits  received  by  the  trustees, 
it  might  seem  that  I  ous^ht,  simply,  to  allow  the  demur- 
rers. But  this  I  cannot  do,  for  a  reason  which  I  sug- 
gested during  the  argument. 


1851. 

^^ . ' 

Egerton 

V, 

Lord 
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The  bill  is,  undoubtedly,  framed  on  the  footing  of  the 
Plaintiff  being  equitable  tenant  in  tail  male  in  possession, 
and  so  entitled  to  the  rents  and  profits  received  by  the 
trustees ;  and  it  asks  no  specific  relief  except  that  ac- 
count, and,  as  consequent  to  it,  the  appointment  of  a 
receiver.  To  no  part  of  that  relief  is  he,  in  my  opinion, 
entitled.  But  it  appears,  from  the  bill,  that  no  settle- 
ment has  yet  been  made  by  the  trustees.  Now  there  is 
a  proviso  in  the  will  which  declares  that,  if  the  Defend- 
ant, John  Earl  Brownlow^  should  be  created  either  Duke 
or  Marquis  of  Bridgewater  with  a  limitation  of  the  title 
to  him  and  the  heirs  male  of  his  body  by  his  late  wife 
only,  that  should  be  deemed  equivalent  to  the  acquisition 
of  such  title  by  Lord  Alford^  and  the  estates  should  be 
settled  so  as  to  be,  thenceforth,  enjoyed  as  if  the  proviso 
for  determinmg  the  estates  of  Lord  Alford  and  the  heirs 
male  of  his  body,  had  not  been  contained  in  the  will.  If, 
therefore,  this  is  a  valid  proviso^  the  Plaintiff  has,  clearly, 
an  interest  in  taking  care  that  the  settlement  to  be 
made,  shall  secure  to  him  his  rights  under  this  latter 
proviso,  whatever  those  lights  may  be. 


Is  then  this  proviso  valid !  The  question  as  to  its  va- 
lidity, is,  nearly  though  not  quite,  the  same  as  that  which 
would  have  arisen  if  I  had  been  called  on  to  decide  as  to  the 
validity  of  the  condition  carrying  over  the  estates  to  the 
Defendant,  Charles  Henry  Egerton^  in  case  Lord  Alford 
had  become  Earl  Brownlow^  and  had  not,  within  five 
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years,  become  Duke  or  Marquis  of  Bridgewater ;  that 
is,  its  validity  treating  it  as  a  condition  subsequent. 
The  question  then  would  have  been  whether  a  condition 
defeating  a  vested  estate  in  case  the  owner  should  not 
acquire  a  specific  title,  was  good.  The  question  I  have 
now  to  decide,  is  whether  a  condition  defeating  a  vested 
estate  in  case  a  third  person  does  acquire  such  title,  is 
good.     I  am,  clearly  of  opinion  that  it  is. 


Though  this  precise  question  was  not  argued  before 
me,  yet  the  arguments  offered  for  the  purpose  of  showing 
the  vaUdity  of  the  condition  defeating  the  estate  of  Lord 
Alford  and  the  heirs  male  of  his  body  in  case  he  should 
not  become  either  Duke  or  Marquis  of  BridgewcUer^ 
treating  the  condition  as  a  condition  subsequent,  are, 
for  the  most  part,  applicable  to  the  question  of  the 
validity  of  the  condition  defeating  the  estate  now  vested 
in  Charles  Henry  Egerton^  in  case  Lord  Brownlow 
should  become  either  Duke  or  Marquis  of  Bridgewater. 


First,  it  was  said  such  a  condition  is  void,  as  being 
impossible ;  for  no  man  can,  at  his  pleasure  or  by  any 
exertion  of  his  own,  become,  or  cause  another  to  become 
a  Duke  or  a  Marquis :  and  it  is  certain  that  no  estate 
once  vested,  can  be  defeated  by  a  condition  that  the 
grantee  shall  do  an  impossible  act.  But  the  fallacy  of 
this  argument  is  in  the  meaning  which  it  attributes  to 
the  word,  "impossible."  The  doctrine  is  confined  to 
acts,  in  the  nature  of  things,  impossible,  and  where, 
therefore,  the  condition  would,  in  effect,  be  repugnant 
to  and  nullify  the  grant.  It,  certainly,  does  not  extend 
to  cases  which  may  possibly  happen,  however  improbable 
they  may  be.  All  this  is  made  very  clear  by  the  in- 
stances given  in  Comyns  Digest,  title  Condition^  D.  2. 
"  If  a  condition,''  Lord  Chief  Baron  Comyn  says,  "  be  to 
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do  a  thing  which  by  no  means  can  be  done,  it  shall  be 
said  to  be  an  impossible  condition  :  as  to  go  from  Lon- 
don to  Rome  in  three  hours,  or  to  assign  a  commission 
of  bankrupt ;  for  the  commission  cannot  be  assigned. 
But,  if  the  condition  be  improbable  and  out  of  his  power 
to  doy  yet  it  shall  not  be  said  to  be  impossible  :  as  if  the 
condition  be  that  a  married  man  shall  marry  such  a 
woman  ;  for  his  present  wife  may  die  before  him.  So, 
though  it  be  out  of  human  power ;  as  that  it  shall  rain 
to-morrow.^''  These  instances  exhaust  the  whole  of  this 
part  of  the  subject,  and  show  that  the  condition  here  is 
not  an  impossible  condition  in  the  sense  which  makes 
such  a  condition  void.  It  is  not,  in  the  nature  of  things, 
impossible  that  Earl  Brownlow  should  be  made  Duke  or 
Marquis  of  Bridgewater  with  the  required  limitations  to 
particular  heirs  male  of  his  body.  It  is  not,  certainly, 
in  the  power  of  Earl  Brownlow^  or  of  the  Plaintiff  to 
bring  about  such  a  result ;  but  so  neither  is  it  in  the 
power  of  a  married  man  to  marry  another  woman.  In 
order  that  he  may  do  so,  he  must  survive  his  wife  and 
obtain  the  consent  of  the  other  woman;  and,  whether 
he  shall  do  so  or  not,  is  a  matter  beyond  his  power  to 
decide  ;  and  yet  such  a  condition  is  expressly  stated,  by 
Chief  Baron  Comyn^  to  be  good  and  not  void  as  impos- 
sible. If,  indeed,  the  condition  had  been  that  the  Plain- 
tiff should  create  Earl  Brotvnlow  Duke  or  Marquis  of 
Bridgewater^  there  it  would  have  been  void,  just  as  in 
the  case  of  a  condition  to  assign  a  commission  of  bank- 
rupt ;  for,  by  law,  this  cannot  be  done.  So  if  the  con- 
dition were  that  the  grantee  should  cause  it  to  rain  on  a 
given  day :  this  cannot,  by  any  means,  be  done,  and  so 
would  be  deemed  impossible  and  void. 


1851. 
^ ' 

EOERTON 

Lord 
Brownlow. 


If  then  the  condition  is  not  void  as  being  impossible, 
is  it  void  as  being  against  public  policy,  that  is,  as 
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ECERTOlf 
V, 

Lord 
Bbownlow. 


tending  miduly  to  inflaence  the  Crown  in  conferring  or 
withholding  honours!  I  think  not.  The  condition  with 
which  I  am  now  dealing,  is  a  condition  defeating  the 
estate  of  Charles  Henry  EgerUm,  and  those  in  remainder, 
in  case  Earl  Brownhw  should  become  Duke  or  Marquis 
of  Bridgewater  with  a  limitation  of  the  title  to  particular 
heirs  male  of  his  body.  There  can  be  no  doubt  as  to 
the  power  of  the  Crown  to  grant  such  a  dignity  :  and  I 
think  it  must  be  assumed  that  it  will  be  granted  or  with- 
held according  to  what  may  seem  just  and  fitting  to  the 
Sovereign,  without  reference  to  the  interests  which  may 
be  collaterally  affected  by  the  grant.  Should  such  a 
title  be  conferred,  the  effect  will  be,  incidentally,  to 
benefit  the  heirs  male  of  the  body  of  Lord  Alford^  and, 
ultimately,  in  all  probability,  the  Defendant,  William 
Tatton  Egerton^  and  his  children.  Should  it  be  with- 
held,  the  effect  will  be  to  benefit  Charles  Henry  Eger- 
tan  and  his  children.  But  Her  Majesty  must  be  taken 
to  stand  perfectly  neuter  and  indifferent  as  between  the 
heirs  of  Lord  Alford  on  the  one  hand,  and  Charles 
Henry  Egertan  and  those  in  remainder  after  him,  on 
the  other.  If  she  should  think  fit  to  grant  the  proposed 
title  to  Earl  Brownhw^  the  heirs  of  Lord  Alford  will, 
incidentally,  derive  a  great  benefit.  If  she  should  not 
think  fit  to  make  such  a  grant,  Charles  Henry  Egertan 
and  those  in  remainder  after  him,  will  derive  the  same 
benefit.  But,  the  Crown  being  perfectly  neuter  between 
those  two  lines,  I  do  not  see  tliat  there  is  any  pressure 
on  the  Sovereign  to  make,  rather  than  to  abstain  from 
making  the  grant. 


In  arguing  the  question  whether  the  proviso  defeating 
the  estate  of  the  heirs  male  of  the  body  of  Lord  Alford^ 
would  be  good  as  a  condition  subsequent,  several  cases 
were  suggested  to  show  that  the  condition  might  em- 
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barrass  the  Crown  in  the  distribution  of  honours.  The 
Crown,  it  was  said,  might  desire  to  grant  the  title 
of  Duke  of  Bridgewater  to  some  other  subject^  and  so 
ought  not  to  be  hampered  by  the  pressure  of  the  con- 
dition now  under  discussion.  Again,  Lord  Alfordy  him- 
self, might  have  performed  some  signal  services,  which 
might  make  it  expedient,  in  the  eyes  of  the  Crown,  to 
create  him  a  Duke  with  some  other  title  than  that  of 
Bridgewater  ;  and,  in  such  a  case,  it  was  said,  the  con- 
dition in  this  will  would  tend  to  fetter  the  Crown  in  the 
free  exercise  of  its  prerogative.  These  arguments,  if 
well  founded,  would,  perhaps,  apply  to  the  case  which  I 
have  to  consider,  namely,  the  proviso  defeating  the 
estate  of  Charles  Henry  Eyerton  and  those  in  remainder, 
in  the  event  of  Earl  Broumlow  becoming  Duke  or  Mar- 
quis of  Bridgewater,  But  I  can  attribute  no  weight  to 
such  suggestions.  It  is  a  sufficient  answer  to  them  to 
say  that,  if  such  improbable  circumstances  should  occur, 
it  must  be  presumed  the  Crown  would  do  what  was 
right,  without  regard  to  any  interests  collaterally  affected. 
In  the  first  case,  moreover,  it  may  be  observed  that  the 
Crown  might  create  a  second  Dukedom  or  Marquisate 
of  Bridgewater^  if  it  should  seem  expedient  so  to  do. 
But  I  do  not  place  any  reliance  on  this. 


1851. 

^ . ^ 

Egerton 

V, 

Lord 
Brownlow. 


The  only  other  ground  relied  on  by  the  PlaintiiTs  Coun- 
sel, was  that  the  proviso  had  a  direct  tendency  to  induce 
Lord  Alford  to  use  corrupt  means  for  obtaining  the 
proposed  object.  But  this  is  not  so.  The  object  pro- 
posed by  Lord  Alford  (and  the  same  observation  now 
applies  to  Earl  Brownlow)  was  that  he  should  become 
Duke  or  Marquis  of  Bridgewater.  To  hold  that  this, 
necessarily  or  naturally,  imports  that  he  should  use  cor- 
rupt means  for  attaining  the  end  in  view,  would  be  to 
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Egerton 

V. 

Lord 
Brownlow. 


hold  that  such  means  were  the  necessary  or  natural 
steps  towards  the  object  in  view.  Prima  facie^  it  must 
be  supposed  that  such  a  condition  will  influence  the 
party  affected  by  it,  so  to  act  as  to  merit  the  favour  of 
the  Crown  by  rendering  eminent  services  to  the  state, 
not  by  acting  dishonourably.  If  a  condition  subsequent 
be  bad  on  this  ground,  so  would  a  condition  precedent : 
and,  if  it  be  bad  in  the  case  of  the  high  honours  to 
which,  in  the  present  instance,  it  refers ;  so  must  it  in 
all  minor  cases,  where  the  obtaining  any  distinction  is 
the  condition  on  which  a  right  is  to  depend.  Nothing, 
surely,  is  more  common  than  to  devise  a  living  to  a  son 
if  he  enters  holy  orders.  In  order  to  obtain  the  benefit 
of  such  a  gift,  the  son  must  become,  first,  a  deacon,  and 
then,  a  priest.  The  natural  course  for  such  a  purpose, 
is,  by  good  moral  conduct  and  competent  study,  to  fit 
himself  for  the  holy  office.  But  it  cannot  be  stated,  as 
a  thing  impossible,  that  he  should  attain  the  same 
object  by  simoniacally  corrupting  the  Bishop  by  whom 
he  is  to  be  ordained.  Such  a  possibility,  however,  could 
never,  surely,  be  contended  to  affect  the  validity  of  the 
devise.  So  in  case  of  a  devise  to  a  party  in  case  he 
obtains  a  degree  in  the  University,  or  is  called  to  the 
Bar,  or  obtains  a  commission  in  the  army.  In  all  such 
cases,  it  might  be  suggested,  as  possible,  that  the  party 
to  be  benefited  by  the  devise,  might  be  led  to  use  cor- 
rupt means  for  attaining  the  proposed  end.  In  these 
cases  indeed,  the  object  might  be  said  to  be,  in  some 
sort,  attainable  by  the  party  himself,  and  not  to  depend, 
merely,  on  the  will  of  a  third  person  as  in  the  case  of 
honours  to  be  conferred  by  the  Crown.  Undoubtedly  that 
is  so ;  but,  on  this  branch  of  the  argument,  I  cannot  see 
that  this  makes  any  difference.  If  the  possibility  that 
the  condition  may  lead  to  the  use  of  corrupt   means, 
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makes  the  condition  void,  it  must  do  so  whether  the  at- 
taining the  object  depends  wholly  on  the  will  of  another, 
or  is  more  or  less  dependant  on  the  party  himself.  The 
important  point  is  the  same  in  both  cases,  namely,  that 
the  party  to  be  benefited  may  be  led  to  resort  to  illegal 
acts  to  obtain  or  to  assist  in  obtaining  the  proposed  ob- 
ject. I  think  this  is  not  material ;  for  that,  unless  the 
use  of  corrupt  means  must  necessarily  or  naturally  be  un- 
derstood as  those  to  which  the  party  was  intended  to  re- 
sort, the  condition  is  not  void  merely  because  it  may  in- 
duce the  party  to  attempt,  by  unlawful  means,  to  obtain 
what,  by  the  condition,  it  was  meant  he  should  get  by 
lawful  means. 


1851. 

^ . ' 

Egbrton 

V. 

Lord 
Brownlow. 


I  may  here  advert  to  the  case  of  T/ie  Earl  of  King- 
ston V.  Pierrepointy  for  the  purpose  only  of  distinguishing 
it.  There  the  testator  gave  10,000/.  to  be  employed  in 
procuring  a  Dukedom,  and  the  Court  held  the  meaning 
of  the  will  to  be  (indeed  it  was  impossible  to  put  on  it 
any  other  meaning)  that  the  10,000/.  should  be  unlawfully 
employed  in  procuring  the  Dukedom  by  corrupt  means ; 
and  so  that  the  gift  was  void.  I  do  not  doubt  of  the  pro- 
priety of  that  decision ;  but,  for  the  reasons  I  have  al- 
ready stated,  I  do  not  think  it  applicable  to  the  present 
case. 


On  the  whole,  therefore,  I  am  of  opinion  that  the  pro- 
viso carrying  back  the  estate  to  the  heirs  male  of  the 
body  of  the  late  Lord  Alford  in  case  Earl  Brovmhw 
should  attain  the  dignity  of  Duke  or  Marquis  of  Bridge^ 
water  with  the  stipulated  limitations,  is  a  valid  proviso  ; 
and  so  that  the  Plaintiff,  though  he  has  no  estate  in  pos- 
session, has  yet  an  interest  in  seeing  that  a  proper  settle- 
ment is  made  securing  to  him  his  right  under  that  proviso. 
And  I  think  that  the  bill  is  so  framed  as  to  entitle  the 
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1861. 


Egerton 

r. 

Lord 

Brownlow. 


Plaintiff,  under  the  prayer  for  general  relief,  to  call  on 
the  Court  to  direct  a  proper  settlement  to  be  made,  ac- 
cording to  the  directions  of  the  will,  securing  to  him  his 
possible  interest  in  the  event  of  Earl  Brownlow  becoming 
Duke  or  Marquis  of  JBridgewater. 


The  result,  therefore,  is  that  though,  on  the  death  of 
Lord  Alford,  the  beneficial  interest  in  the  estates  passed 
to  the  Defendant  Charles  Henry  Egerton,  for  ninety-nine 
years  if  he  should  so  long  live,  subject  to  the  proviso  for 
defeating  that  estate,  and  so  the  Plaintiff  has  no  right 
to  the  specific  relief  which  he  asks  for ;  yet  he  has  a  re- 
mote possibility  of  interest,  which  prevents  his  bill  from 
being  demurrable. 


The  demurrers,  therefore,  must  be  overruled. 
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CARRICK'S   CASE.  1851: 

26th  June 
IN     THE     WINDING-UP     OF     THE     GREAT  and 

NORTH   OF  ENGLAND,  YORKSHIRE,  AND      >  ^^^  ^"^^-  . 

GLASGOW   UNION   RAILWAY   COMPANY.       Joint-stock 

fYs  Companies 

X  HE  attempt  to  form  the  above-raentioned  provision-  winding-up  Acts. 

ally  registered  Company  having  failed,  and   an   order       ontnoutory, 
having  been  made  for  winding  it  up,  the  Master  placed  The  rights  and 

Mr.  Carrick's  name  on  the  list  of  contributories.     Mr.  liabilities  of  the 

persons  con- 
Carrick  had  been  a  member  of  the  provisional^  and  also  cerned  in  an  at- 

of  the  executive  committee,  and  had  attended  several  te™pt  to  form  a 

,.  X    !-•  u         1  ^*  J  /  r    !_•  i_  joint-stock Com- 

meetmgs,  at  which  resolutions  were  passed  (some  of  which  p^^^   which  fails 

he  moved,  and  others  of  which  he  concurred  in)  which  are  not  affected 

sanctioned  the  appointment  of  a  solicitor,  surveyor  and  ?7  ^    ,r^,l^.'™' 
«.        ,  T,     ,     11  1  1  1  tionortheWmd- 

tramc-taker.     He  had  also  consented  to  take  a  share  or  mg-up  Acts. 

shares  in  the  Company ;  and,  it  having  been  resolved       Carrick  had 
that  one   hundred  shares   should  be  offered   to   every  ^f  ^^^  nrovi- 
member  of  the  provisional  committee,  and  one  hundred  sional  and  of 

and  fifty  to  every  member  of  the  executive  committee,  a        executive 

i.    „  ,  .  1     ^         ,  committee  of  a 

letter  of  allotment  was  sent  to  him :  and,  after  the  un-  provisionally  re- 

dertaking  had  been  abandoned,  he,  in  compliance  with  gistered  Com- 

a  call,  paid  30/.,  or  six  shillings  per  share  on  one  hun-  ™ty  ^^  ygg^. 

lutions  for  the 
appointment  of  a  surveyor  &c.  and  had  consented  to  take  a  share  or 
shares  ;  and  a  letter  of  allotment  of  a  certain  number  was  sent  to 
him.  He  had  also  contributed  to  a  fund  raised,  after  the  abandon- 
ment of  the  undertaking,  for  defraying  the  expenses  incurred  by  the 
Company.  On  these  grounds,  the  Master  placed  his  name  on  the 
list  of  contributories.  But,  as  there  was  no  distinct  evidence  of  his 
acceptance  of  shares,  or  that  expense  had  been  incurred  in  conse- 
quence of  the  resolutions,  or,  if  any  expense  had  been  incurred,  that 
it  remained  unliquidated  or  had  been  liquidated  by  those  who  were 
entitled  to  call  upon  him  for  contribution,  the  Court  ordered  his 
name  to  be  struck  off  the  list,  but  gave  the  official  manager  liberty 
to  apply  to  the  Master  to  restore  it,  if  he  could  show  that  the  debts 
remaining  to  be  discharged,  were  debts  for  which  Carrick  was 
liable. 

Vol.  L     N.  S.  mm 
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1851.  dred  shares,  towards  the  raising  of  a  fund  which  it  was 

Carrick's      ^^®^  considered  would  be  sufficient  to  defray  the  ex- 
Case.  penses  incurred  by  the  Company. 

A  motion  was  now  made  that  Mr.  Carrick's  name 
might  be  struck  off  the  list. 

Mr,  Bethell  and  Mr.  BagaUay  supported  the  motion. 

Mr.  Roxburgh  opposed  it. 

4th  July.  On  this  day 

The  Vice-Chancellor  delivered  the  following  judg- 
ment, in  which  the  argument,  and  the  cases  cited  in  it, 
are  observed  upon. 

First  consider  how  the  rights  of  the  parties  would 
have  stood  prior  to  any  of  the  recent  statutes.  Certain 
persons  enter  into  a  speculation  for  forming  a  Company 
for  making  and  working,  or  for  making  a  railway.  The 
capital  to  consist  of  150,000/.,  to  be  raised  in  7500 
shares  of  20/.  Many  persons  agree  to  take  shares  and 
pay  deposits  on  account :  but  the  promoters,  afterwards, 
find  it  impossible  to  form  the  Company,  and  the  project 
is  abandoned.  It  is  clear,  on  all  the  authorities  as  well 
as  on  principle,  that  every  person  who  so  made  a 
deposit,  would  be  entitled  to  recover  it  back,  as  money 
had  and  received  to  his  use.  He  paid  it  on  a  considera- 
tion which  has,  under  the  circumstances,  wholly  failed. 

Is  this  right  then  affected  by  the  Joint-stock  Com- 
panies Registration  Act,  7  &  8  Vict.  c.  110?  I  think 
not.  The  preamble  of  that  Act  only  states  that  it  is 
expedient  to  make  provision  for  the  due  registration  of 
joint-stock  companies  during  the  formation  and  subsist- 
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ence  thereof;  and»  after  complete  registration,  to  invest  1851. 

them  with   the  qualities  of  corporations,  with  certain       Carrick's 
modifications  and  qualifications;  and  also  to  prevent  the  Case. 

establishment  of  any  Company  not  duly  constituted 
according  to  that  Act.  There  is  nothing  in  this  recital 
which  points  to  any  intention  of  adding  to  or  detracting 
from  the  rights  of  those  who  may  take  part  in  the 
attempt  to  form  the  Company,  or  who  may  agree  to 
become  shareholders  in  it  when  formed.  Nor  do  I  find, 
in  the  enactments,  anything  indicating  such  an  inten- 
tion. The  first  three  sections  of  the  Act  are  em- 
ployed in  defining  certain  terms  used  in  the  Act,  and  in 
explaining  to  what  Companies  or  partnerships  its  provi- 
sions are  meant  to  apply,  and  in  fixing  the  period  when 
the  Act  shall  come  into  operation.  Section  4  then 
imposes,  on  all  parties  concerned  in  forming  a  joint- 
stock  Company,  the  obligation  of  provisionally  regis- 
tering its  proposed  name  and  objects,  with  certain 
other  specified  details,  before  any  steps  are  taken  for 
soliciting  the  public  to  become  shareholders :  and  sec- 
tions 5  and  6  relate  to  the  same  subject.  Section  7 
then  provides  for  the  complete  registration  of  the  Com- 
pany, before  which  it  is  forbidden  to  it  to  carry  on  its 
business.  That  section  enters,  minutely,  into  the  detail 
of  what  is  to  be  registered,  and  enacts,  among  other 
things,  that  no  Company  shall  receive  a  certificate  of 
complete  registration  enabling  it  to  carry  on  business, 
until  the  partnership  has  been  formed  by  a  deed,  under 
the  hands  and  seals  of  all  the  shareholders,  stating 
certain  particulars  required  by  the  Act.  The  several 
sections  which  follow,  up  to  and  including  section  22,  all 
relate  to  the  subject  of  this  complete  registration  and 
the  periodical  renewals  of  it  to  be  made  from  time  to 
time.     The  next  two  sections,  that  is  23  and  24,  define 

M  M  2 
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1851.  what  acts  may  be  done  during  the  period  of  provisional 

Carrick's      ^^^  before  complete  registration.     These  acts  are  con- 
Case.  fined  to  the  opening  of  subscription  lists,  the  allotment 

of  shares,  and  the  receiving  of  deposits  thereon  to  a 
limited  amount,  and  to  certain  other  specified  acts 
necessary  for  the  due  formation  of  the  Company.  Sec- 
tion 25  then  enacts  that,  on  complete  registration,  the 
Company  which,  it  must  be  observed,  must  have  been 
previously  constituted  by  deed,  shall  be  incorporated, 
and  may  proceed  in  its  functions,  having  previously,  in 
circumstances  requiring  the  sanction  of  the  Legislature, 
obtained  the  necessary  Act  of  Parliament.  The  subse- 
quent sections  contain  provisions  as  to  the  rights  and 
duties  of  the  shareholders  and  directors  after  the  Com- 
pany has  come  into  operation,  and  also  as  to  the  mode 
of  transferring  shares  and  the  mode  of  proceeding  at 
law  by  or  against  the  Company,  and  various  other 
clauses  to  which  I  do  not  feel  it  necessary  to  advert. 
It  is  sufficient  to  say  that  there  is  nothing  in  the  Act, 
in  any  respect,  altering  the  relative  legal  obligations  of 
the  persons  engaged  in  forming  the  Company,  and  of 
those  who  have  agreed  to  become  members  of  it  when 
formed.  On  the  contrary,  the  Act  proceeds  on  the 
principle  that  these  two  bodies  are  perfectly  distinct. 
During  the  period  of  provisional  registration,  the  persons 
who  are  acting  are  expressly  stated,  in  sect.  23,  to  be 
the  promoters  of  the  Company,  not  the  persons  who 
have  agreed  to  take  shares ;  and  though  they,  that  is 
the  promoters,  are  authorized  to  assume  the  name  of 
the  intended  Company,  coupling  with  it  the  words, 
"  registered  provisionally,''  yet  this  is,  obviously,  merely 
an  arrangement  adopted  for  the  sake  of  conveniently 
explaining,  to  the  public,  on  behalf  of  what  projected 
body  the  parties  are  acting.     The  parties  so  acting  are 
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stilly  according  to  the  express  words  of  the  Act,  not  the  1851. 

Company,  but  the  promoters  of  the  Company.  Carrick's 

Case. 
I  have  been  thus  particular  in  examining  the  effect  of 
this  Act,  because  I  know  that  it  has  been  supposed  that 
its  operation  was  wholly  to  change  the  position  in  which 
promoters  and  allottees  of  shares  had  previously  stood 
towards  each  other.  I  am  of  opinion  that  it  had  no  such 
operation ;  and  so  that,  after  the  passing  of  that  Act,  no 
person,  in  agreeing  to  take  shares,  became  liable  to  any 
of  the  expenses  incurred  by  the  promoters  of  the  scheme 
in  case  it  should  prove  abortive ;  but,  on  the  contrary 
every  such  person  has  the  same  right  since  the  passing 
of  the  Act,  as  he  had  before,  of  recovering  back  his  de- 
posit, as  so  much  money  had  and  received  to  his  use, 
having  been  paid  on  a  consideration  which  has  wholly 
failed.  Walstab  v.  Spottiswoode  (a)  is  an  authority  for 
this,  having  been  decided  long  after  the  passing  of  the 
Act. 

So  matters  stood  up  to  the  passing  of  the  Winding-up 
Act.  What  then  was  the  effect  of  that  Act !  Certainly 
it,  in  no  respect,  altered  the  legal  rights  or  liabilities  of 
any  one.  Those  who  had  incurred  liabilities,  remained 
liable.  Those  who  had  acquired  rights,  retained  those 
rights.  The  object  of  the  Act  was  to  facilitate  the  pro- 
cess of  liquidation,  not  to  add  to  or  to  detract  from  any 
existing  right.  Who  then  were,  at  the  time  of  the  pass- 
ing of  the  Act,  the  persons  liable  to  pay  the  debts  in- 
curred in  the  attempt  to  form  the  Company !  Evidently 
those  who  had  given  the  orders  under  which  the  debts 
were  incurred,  or  who  had  sanctioned  the  giving  of  such 
orders  by  others.     No  one  could  be  liable  unless  either 

(a)  15  Mees.  &  Wels.501. 
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1851.  the  creditor  could  say  to  him :  '^  My  debt  was  incurred 

Carrick's       under  an  order  given  or  sanctioned  by  you :  "  or  unless 
Case.  the  party  liable  to  the  creditor  could  say  to  him :  **  I  in- 

curred this  obligation  under  your  engagement  to  con- 
tribute rateably  with  me.^*  No  person,  by  agreeing  to 
take  shares  in  the  Company  when  formed,  enters  into 
either  of  these  engagements.  He  neither  gives  orders 
for  acts  to  be  done  in  or  towards  forming  the  Company, 
nor  authorizes  others  to  give  such  orders  on  his  ac- 
count, nor  agrees  to  indemnify  or  to  contribute  towards 
indemnifying  those  who  do  so.  If  that  were  the  true 
result  of  his  agreeing  to  become  a  shareholder,  he  could 
not,  on  the  failure  and  abandonment  of  the  scheme,  re- 
cover back  (as  all  the  cases  show  he  may  recover  back) 
his  deposit,  as  money  paid  on  a  consideration  which  has 
wholly  failed.  These  principles  appear  to  me  so  clear 
that,  until  corrected  by  some  higher  authority,  I  shall 
feel  myself  bound  to  hold,  in  all  these  cases,  that  no  one 
can  be  put  on  the  list  of  contributories  merely  by  reason 
of  his  having  agreed  to  take,  or,  which  is  the  same  thing, 
having  become  an  allottee  of  shares,  whether  he  has  or 
has  not  paid  a  deposit. 

It  was,  indeed,  argued  that,  even  if  a  party  so  situate, 
was  not  to  be  put  on  the  list  of  contributories  as  a  party 
liable  to  pay,  yet  that  he  ought  to  be  placed  there  as  a 
party  entitled  to  receive  back  the  amount  of  a  deposit. 
But  this  is  an  argument  evidently  resting  on  no  solid 
foundation.  It  would  go  to  place,  on  the  list  of  contri- 
butories, allottees  who  had  paid  a  deposit,  and,  at  the 
same  time,  to  exclude  those  who  had  paid  nothing. 
This  would  be  a  very  strange  result.  But,  in  truth,  the 
whole  substratum  of  the  argument  fails.  The  word, 
"  Contributory,"  by  the  interpretation  clause,  includes 
every  member  of  a  Company,  and  also  every  other  person 
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liable  to  contribute  to  the  debts  and  liabilities  thereof.  1851. 

The  language  shows,  very  clearly,  that  members  are  only      Carrick*s 
included  because  they  are,  of  necessity,  liable  to  contri-  Case. 

bute.  It  is  true  that,  though  liable  to  contribute,  yet 
they  may,  in  the  result,  when  the  affidrs  are  wound  up, 
become  entitled  to  receive  from  their  co-contributories ; 
because  they  may  have  contributed  more  than  a  due 
proportion :  but  they  are  placed  on  the  list  because  the 
afihirs  to  be  wound  up  are  affairs  to  the  losses  and  liabil- 
ities of  which  they  must,  if  necessary,  contribute,  though 
they  may,  in  the  result,  be  recipients  and  not  parties 
called  on  to  pay  anything.  Whereas  allottees  of  shares 
can  never  be  liable  to  contribute  to  any  of  the  debts  or 
losses  incurred  in  the  abortive  attempt  to  form  the  Com- 
pany, and  so  are  neither  members  nor  persons  liable  to 
contribute  within  the  meaning  of  the  word,  "  contribu- 
tory,*' as  defined  in  the  interpretation  clause.  More- 
over, it  is  incorrect  to  speak  of  allottees  of  shares  as  per- 
sons who  can  have,  under  any  circumstances,  the  right  to 
receive  money  back  as  members.  They  are  not  members 
at  all.  They  have  no  right  on  the  aggregate  fund  formed 
by  the  sum  of  the  deposits.  The  right  of  an  allottee, 
when  the  scheme  is  abandoned,  is  a  personal  right  against 
the  party  or  parties  who  have  contracted  with  him  that, 
in  consideration  of  his  deposit,  he  should  be  a  share- 
holder in  a  Company  about  to  be  formed.  When  the 
project  has  been  abandoned,  he  has  a  right,  against 
those  who  have  so  contracted,  to  recover  back  what  he 
has  so  paid.  But  it  by  no  means  follows  that  the  right 
of  every  allottee  is  against  the  same  person  or  persons ; 
and,  even  if  it  is,  (which  can  rarely  happen)  the  right  is 
not  a  right  on  any  specific  fund,  but  a  personal  right  of 
action  independent  of  the  existence  or  non-existence  of 
any  fund  out  of  which  payment  can  be  made.  For  these 
reasons  I  am  of  opinion  that  there  is  no  ground  whatever 
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1851.  for  placing,  on  the  list  of  cootributories,  any  allottee 

Carrick'b      in^rely  because  he  may  be  entitled  to  receive  back  what 
Case.  he  has  paid  as  deposit. 

It  was  suggested,  in  argument,  that,  in  the  view  which 
I  have  taken  in  these  cases,  I  am  contravening  several 
decided  cases.  Mr.  Roxburgh  referred,  particularly,  to 
the  case  Ex  parte  Barber  (&),  decided  by  Lord  Cotten- 
ham,  I  cannot  think,  however,  that  there  is  anything 
whatever,  in  that  case,  at  all  at  variance  with  what  I  am 
deciding.  In  that  case  the  project  was  to  form  an  inde- 
pendent line  of  railway  between  London  and  Manchester 
direct,  with  a  capital  of  5,000,000/.  The  Petitioner, 
Barber^  had  agreed  to  take  200  shares,  and  had  sigpied 
the  subscribers'  agreement,  thereby  expressly  authoriz- 
ing the  directors  who  were  engaged  in  forming  the  Com- 
pany, to  incur  all  necessary  expenses  in  making  surveys, 
estimates,  contracts,  &c.,  preparatory  to  the  going  be- 
fore Parliament.  The  scheme  proved  wholly  imprac- 
ticable and  was  abandoned.  The  petitioner,  therefore, 
and  the  other  persons  who  had  signed  the  subscribers' 
agreement,  and  so  had  authorized  the  great  outlay  which 
had  taken  place,  were  liable  to  be  called  on  by  all  those 
who  had  done  work  under  orders  from  the  directors,  and 
so,  taking  the  law  to  be  that  the  Winding-up  Act  applies 
to  the  case  of  parties  associated  to  form  a  Company, 
there  could  not  be  the  least  doubt  of  the  petitioner  be- 
ing a  member  of  that  association  and  so  a  contributory 
entitled  to  petition.  Indeed,  on  this  point,  no  question 
was  raised.  The  doubt  was  whether  the  Winding-up 
Act  applied  to  the  case  of  a  body  of  persons  associated 
for  obtaining  an  Act  of  Parliament  to  make  a  railway. 
Vice-Chancellor  Knight  Bruce  thought  it  did  not ;  but 

(/O    1  Hall  &  Twells,  238,  and  1  Macn.  &  Gord.  176. 
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Lord  Cottenham  decided  that  it  did.     Assuming  that  to  1851. 

have  been  well  decided,  there  could  be  no  possible  doubt      Carrick's 
as  to  the  petitioner  being  properly  to  be  treated  as  a  Case. 

contributory.  He,  by  signing  the  subscribers'  agree- 
ment, had  directly  authorized  the  expenditure  the  liabili- 
ties in  respect  of  which  were  sought  to  be  wound  up. 
The  decision,  therefore,  does  not  touch  the  present  case. 
The  petitioner  was  a  contributory,  not  because  he  was 
an  allottee  of  shares,  but  because  he  had  expressly  autho- 
rized the  expenses  incurred. 

1  was  then  referred  to  two  cases  before  Vice-Chan- 
cellor  Knight  Bruce,  Ex  parte  HoUinsworth  (c)  and 
JBx  parte  Capper  {d).  In  the  former  case  the  petition- 
ers were  certainly  to  be  treated  as  contributories.  An 
action  had  been  brought  against  them,  and  a  verdict  re- 
covered for  a  sum  of  214/.,  part  of  the  expenses  incurred 
in  forming  the  Company.  When,  therefore,  it  had  once 
been  decided  that  an  association  of  persons  engaged  in 
an  abortive  attempt  to  form  a  Company,  was  liable  to  be 
wound  up  under  the  Act,  the  right  of  the  petitioners  to 
be  treated  as  contributories,  was  clear.  The  judgment 
against  them  proved  that  they  were  some  of  the  persons 
who  had  incurred  expense  in  respect  of  which  they  were 
entitled  to  call  for  contribution  from  those  who  had 
concurred  with  them  in  the  acts  which  had  created 
their  liability.  The  other  case,  Ex  parte  Capper^  can 
hardly  be  cited  as  an  authority.  The  petitioner  who 
sought  to  obtain  a  winding-up  order,  had  never  seen  the 
accounts  ;  and  all  which  the  Vice- Chancellor  did,  was  to 
make  an  order  the  effect  of  which  was  to  obtain  for  him 
an  inspection  of  the  accounts  in  order  that  he  might  then 
decide  what  course  he  would  pursue.     The  order  must, 

(c)  3  De  Gex  &  Smale,  7.  (d)  Ibid.  1. 
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185 1 .  according  to  Ex  parte  Pocock  («),  in  conformity  to  which 

Carrick's      ^^  ^*^  framed,  have  been  made  by  consent,  and  it  can 
Case.  hardly   be    cited   as  a  case   establishing   any  general 

principle. 

Some  stress  was  laid  on  the  circumstance  that,  in  the 
Act  passed  on  the  same  day  with  the  Joint-stock  Com- 
panies Registration  Act,  for  enabling  Joint-stock  Com- 
panies to  be  made  bankrupt,  (I  mean  the  7  &  8  Vict, 
c.  Ill)  the  provisions  therein  contained  are,  by  section 
the  first,  expressly  made  applicable  to  Companies  or 
bodies  of  persons  registered  either  provisionally  or  com- 
pletely. No  doubt  such  is  the  language  of  the  Act; 
and  it  is  very  difficult  to  ascertain,  with  distinctness, 
what  is  its  precise  meaning.  The  subsequent  clauses 
seem  all  to  point  to  formed  Companies.  Sections  5  and 
6  refer  to  judgments  recovered  and  decrees  pronounced 
against  the  Company  or  any  person  duly  authorized  to  be 
sued  as  a  Defendant  on  behalf  thereof,  which  is  inappli- 
cable to  a  Company  only  in  the  course  of  formation. 
Again,  by  sect.  25,  the  Court  of  Bankruptcy  before  which 
SLSxyfiat  against  any  Company  is  prosecuted^  is  directed 
to  report,  to  the  Board  of  Trade,  the  circumstances 
which  have  led  to  the  failure  of  the  Company,  and  then, 
by  sect.  26,  the  Queen  is,  thereupon,  on  the  recom- 
mendation of  that  Board,  authorized  to  make  void  all  the 
powers  and  privileges  of  the  bankrupt  Company,  whether 
created  by  letters  patent  or  Act  of  Parliament :  provi- 
sions obviously  inapplicable  to  any  Company  not  com- 
pletely registered.  The  whole  scope  and  frame  of  the 
Act  lead,  I  think,  irresistibly  to  the  conclusion  that  the 
words  "  provisionally  registered,''  in  the  first  section^  crept 
into  the  clause  per  incuriam.     But  if  this  is  not  a  legiti- 

(e)  1  De  Gex  &  Smale,  731. 
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mate  mode  of  dealing  with  the  subject,  then  I  can  only  1851. 

say  that,  whatever  anomalies  may  be  the  consequence  of      Carrick's 
the  enactment,  it  must  be  held  that  bodies  of  persons  Case. 

associated  for  forming  a  Company  which  is  afterwards 
abandoned,  are  within  the  Act,  and  so  liable  to  be  made 
bankrupt.  But  I  cannot  infer,  from  thence,  any  inten- 
tion to  alter  the  relative  situation  of  those  who  are 
attempting  to  form  a  Company,  and  those  who  have 
agreed  to  become  members  of  it  when  formed. 

As  to  the  special  circumstances  of  Carriclcs  case, 
there  is  nothing  warranting  the  placing  of  his  name  on 
the  list  of  contributories  without  showing  what  the  ex- 
penses are  for  winding  up  which  he  is  to  be  made  liable. 
No  doubt  there  is  strong  evidence  to  show,  as  matter  of 
fact,  that  he  sanctioned  the  employment  of  the  solicitor, 
surveyor,  and  traffic-taker :  but,  before  his  name  is 
placed  on  the  list  of  contributories  on  the  ground  of  such 
sanction,  it  must  be  shown  that,  under  the  authority  so 
given,  expenses  were  incurred,  and  that  the  same  either 
remain  unliquidated,  or  have  been  liquidated  by  those 
who  were  liable  jointly  with  Carrick^  and  who,  there- 
fore, now  are  entitled  to  call  on  him  for  contribution. 
Nothing  of  this  sort  appears. 

I  do  not  think  that  UpfilVs  case  in  the  House  of 
Lords,  governs  this  case ;  because  I  cannot  discover 
any  final  agreement,  by  Carrick^  to  accept  shares  allot- 
ted to  him  as  a  committeeman.  It  was,  from  the  very 
beginning,  arranged  that  one  hundred  shares  should  be 
offered  to  each  member  of  the  provisional  committee, 
and  one  hundred  and  fifty  to  each  member  of  the  execu- 
tive committee ;  but  I  cannot  find  any  evidence  of  dis- 
tinct acceptance  of  either  one  hundred  or  one  hundred 
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1851.  and  fifty.     On  the  contrary,  when  the  scheme  was  abaii- 

Carrick'b       dooed,  Carrick,  "  causd  pads,**  as  I  interpret  his  acts, 
Case.  agreed  to  pay  30/.  as  a  contribution  on  one  hundred 

shares  towards  winding  up  the  concern.  Whereas,  if 
the  original  resolution  had  been  acted  on^  he  would  have 
been  bound  to  pay  on  one  hundred  and  fifty,  and  not  on 
one  hundred  shares.  I  cannot  treat  this  as  anything 
more  than  a  willingness  to  pay  something,  in  order, 
thereby,  if  possible  to  extricate  himself  and  those  en* 
gaged  with  him,  from  the  difficulties  in  which  they  found 
themselves  placed* 

The  result  will  be  that  Mr.  CarricKs  name  must  be 
withdrawn  from  the  list :  but  the  official  manager  may 
apply  to  the  Master  to  restore  it,  if  he  can  satisfy  the 
Master  that  the  debts  and  liabilities  remaining  to  be 
wound  up,  are  debts  and  liabilities  to  which  Mr.  dor- 
rick  has,  by  liis  conduct  on  the  committee,  made  himself 
liable. 
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KEMP  r.  SOBER. 
J  1851: 

IN  December  1848,  the  V\sLint\ff  Frances  Kemp  being       J3th  May. 

seised  in  fee  of  two  houses  adjoining  each  other  and  se-        Covenant. 

verally  numbered  22  and  23,  in  Sussex  Square^  Kemp         School. 

Town  near  Brighton^  conveyed  Number  23  to  the  De-  a%ver. 

fendant  Ann  Sober  in  fee  ;  and  by  a  deed  of  even  date  The  owner  of  an 

with  and  reciting  that  conveyance,  Ann  Sober,  for  her-  estate  covered  it 

°  .  .  .  with  houses,  and 

self,  her  heirs,  executors,  administrators  and  assigns  co-  sold  some  of 

venanted  with  the  Plaintiff  her  heirs  and  assigns,  that  ^^^^  subject  to 

i_      i_       I    •  J        •  1 1      X    n  x«         xi-  a  covenant  not  to 

she,  her   heirs  and  assigns,  would,  at  all  times  there-  ^j^^yy  ^^  ^^ 

after,  keep  the  area  in   front  of  Number  23  enclosed  trade,  businest 

with  open   iron  palisadoes  as  therein  mentioned,   and  ff  <^«f"«^> 

,  .  .  therem,  or  to 

would,  at  all  times  thereafter,  paint  or  cause  to  be  painted  otherwise  use  or 

the  outside  wood  and  iron  work  of  it  as  therein  men-  suffer  the  same 
tioned,  and  would  not,  at  any  time  thereafter,  alter  or  ^j^^  anuovance 
suffer  to  be  altered  the  then  present  elevation  of  it,  or  put  nuisance  or  in- 

or  suffer  to  be  put  any  shop-window  in  any  part  of  it,  or  4?'^,     ""^ 

...  „.         ,  .  the  houses  on 

carry  on  any  trade  business  or  calling  whatever  m  or  upon  the  estate. 

any  part  of  it,  or  otherwise  use  or  suffer  the  same  to  be       Held  that  the 
used  to  the  annoyance,  nuisance  or  injury  of  any  of  the  ^J^  school  in 
houses  at  Kemp  Town  ;  and  that  the  several  covenants  one  of  the 
thereinbefore  contained,  should  run  with  the  conveyance  ^'^'^^e^*  ^^* 
and  the  hereditaments  thereby  conveyed  to  Ann  Sober  covenant;  and 
her  heirs  and  assigns  and  be  a  perpetual  charge  thereon,  *^**  ^be  covc- 
and  should  run  with  the  land  and  hereditaments  some  waived  the  be- 
time  since  laid  out  and  called  Kemp  Town,  and  should  nefit  of  the  co- 
pass  therewith ;  and  that  the  Plaintiff,  her  heirs  and  as-  l^^^""^'  ^°"?^ 
.  he  had  permit- 
signs,  should,  for  ever,  have  the  benefit  thereof  to  compel  ted  other  houses 

and  enforce  the  observance  and  performance  of  the  afore-  ^.^^^  under  the 
said  covenants  on  the  part  of  Ann  Sober,  her  heirs  and  |jg  ^^^  ^    ' 
assigns.''^  schools. 

•  Sic. 
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1851.  Ann  Sober  having  agreed  to  let  Number  23  to  Mary 

Kemp  *^^  Sarah  Wilmskurst  for  the  purpose  of  a  ladies'  school 

V.  being  opened  and  carried  on  therein,  the  Plaintiff,  who 

Sober.  owned  and  resided  in  Number  22,  filed  a  bill  against 
Ann  Sober  and  Mary  and  Sarah  Wilmshurst^  alleging 
that  the  carrying-on  of  a  school  in  Number  23,  would  be 
a  considerable  annoyance  to  her,  and  a  serious  injury  to 
Number  22,  and  would  considerably  lessen  the  value  of  it ; 
and  praying  for  an  injunction  to  restrain  the  Defendants 
from  carrying  on  or  permitting  or  suffering  a  school  to  be 
carried  on  in  Number  23,  and  from  using  it  or  permitting 
or  suffering  it  to  be  used  in  any  manner  contrary  to  the 
covenants,  stipulations  and  restrictions  contained  in  the 
deed  of  covenant ;  and  to  restrain  Ann  Sober  from  grant- 
ing a  lease  of  Number  23  to  the  other  Defendants,  or 
either  of  them^  authorizing  or  permitting  them  or  either 
of  them  to  carry  on  the  business  of  a  school  therein,  or 
to  use  the  same  contrary  to  the  covenants,  stipulations 
and  restrictions  aforesaid. 

A  motion  was  now  made  for  the  injunction. 

It  appeared  from  affidavits  made  in  opposition  to  the 
motion,  that  the  Misses  Wilmshurst  intended  to  take  only 
20  young  ladies,  whose  education  required  to  be  finished, 
and  that  T.  R.  Kemp^  Esq.  the  Plaintiff's  late  husband, 
(who  died  in  1844,  and  under  whose  will  the  Plaintiff 
claimed  the  houses)  had  agreed  to  sell  Number  23  to  the 
Plaintiff,  "  subject  to  a  deed  of  covenant  to  be  entered 
into  by  the  Plaintiff,  to  contain  the  same  stipulations  and 
restrictions  as  were  contained  in  the  deeds  of  covenant 
entered  into  by  the  other  purchasers  of  houses  in  Kemp 
Town ;  "  and  that  the  conveyance  to  Ann  Sober  was 
made  in  obedience  to  the  decree  in  a  suit  for  the  specific 
performance  of  that  agreement,  instituted  by  Ann  Sober 
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against  the  Plaintiff,  after  Mr.  Kemp*8  death.      It  further  1 85 1 . 

appeared  that  Mr.  Kemp  had  occupied  Number  22  for  Kemp 

many  years,  and  that,  in  1838,  when  he  vacated  it,  he  let  _  v. 

it,  and  also  Number  21,  to  a  person  who^  for  several  years, 

used  those  houses  for  a  boys'  school  ;  and  that  many 

schools  for  male  and  female  pupils,  had  been  permitted 

and  carried  on  during  Mr.  Kemp's  lifetime,  and  still  were 

permitted  and  carried  on  in  Sussex  Square  and  other 

parts  of  Kemp  Toum,  notwithstanding  the  persons  to 

whom  Mr.  Kemp  had  sold  the  houses  in  which  they  were 

carried  on,  had  entered  into  covenants  with  him  similar 

to  that   which  Ann  Sober  had  entered  into  with  the 

Plaintiff. 

Mr.  Temple  and  Mr.  J.  H,  Taylor ,  for  the  Plaintiff, 
contended  that  the  carrying  on  of  a  school,  was  a  busi- 
ness within  the  meaning  of  the  covenant :  Doe  v.  Keel- 
ing (a). 

Mr.  Malins  and  Mr.  Piggott^.  for  Mrs.  Sober ^  said 
that  the  school  in  the  case  cited^  was  a  boys^  school  and 
a  great  number  of  boys  were  educated  at  it ;  but  in 
this  case,  the  school  was  a  girls'  school,  and  only  a  few 
pupils  were  intended  to  be  taken ;  therefore,  no  annoy- 
ance could  arise  from  it :  that  all  the  houses  in  Sussex 
Square  and  other  parts  of  Kemp  Town  which  Mr.  Kemp 
had  sold,  were  subject  to  covenants  similar  to  that  en- 
tered into  by  Mrs.  Sober ;  and  Mr.  Kemp^  whose  assign 
the  Plaintiff  was,  permitted  several  of  them  to  be  used  as 
schools,  and  actually  let  Numbers  21  and  22  for  a  boys'* 
school ;  therefore  he  had  waived  the  covenant :  The 
Duke  of  Bedford  v.  The  Trustees  of  the  British  Mu- 

(a)  1  Mau.  &  Selw.  95. 
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1851.  seum{b);  and  that  the  Plaintiff  ought  to  have  waite<l 


Sober. 


Kemp  ""^^'  ^^^  ^^^^  actually  suffered  annoyance  from  the  school : 

V.  The  AtL'Oen.  v.  The  Manchester  and  Leeds  Railway 

Company  (c),  Elmkirst  v.  Spencer  (d). 

Mr.  Willcock  appeared  for  the  Misses  Wilmshurst. 

Mr.  Temple  replied. 

The  Vicb-Chancellor  : 

It  was  decided,  in  Doe  v.  Keeling^  that  the  keeping 
of  a  boys'  school  was  a  busincas  within  the  meaning  of 
the  covenant  in  that  case,  and  I  am  of  opinion  that  the 
keeping  of  a  girls'*  school  is  a  business  or  calling  within 
the  meaning  of  the  covenant  in  this  case.  If,  as  the 
affidavits  state.  Miss  Wilmshurst  intends  to  take  no  more 
than  twenty  young  ladies,  still  her  neighbours  will  suffer 
annoyance  not  only  from  their  practising  music  and  danc- 
ing, but  from  their  relations  and  friends  continually  call- 
ing upon  them. 

It  was  said  that  this  case  comes  within  the  principle  of 
those  cases  in  which  the  Court  has  refused  to  interfere 
because  no  damage  has  been  actually  sustained.  But  a 
person  who  stipulates  that  her  neighbour  shall  not  keep  a 
school,  stipulates  that  she  shall  be  relieved  from  all  anx- 
iety arising  from  a  school  being  kept ;  and  the  feeling  of 
anxiety  is  damage. 

It  was  also  said  that  the  Plaintiff  was  not  entitled  to 
ask  this  Court  to  interfere  on  her  behalf,  because  Mr. 
Kempy  whose  assign  she  is,  permitted  several  of  the 

(h)  2  Myl.  &  Keen,  552.  (c)  1  Railway  Cases,  436. 

(60  2  Macn.  &  Gord.  45. 


CASES  IN  CHANCERY.  621 

houses  in  Kemp  Toum^  to  be  used  as  schools ;  and  the  1851. 

case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the      ^    j,  ^        ' 
British  Museum^  was  cited  in  support  of  that  proposi-  r. 

tion.     There,   an  ancestor  of  the   Duke  of  Bedford^         Sober. 
having  a  mansion-house,  called  Southampton  House,  and 
land  consisting  of  open  fields,  in  the  district  of  Blooms- 
bury  ^  sold  and  conveyed  a  piece  of  the  land,  being  the 
site  on  which  the  British  Museum  now  stands,  to  Mr. 
Montagu,  and  Mr.  Montagu  entered  into  a  covenant, 
with  the  vendor,  not  to  erect  any  buildings  on  it,  except 
a  mansion-house,  (which  was  afterwards  called  Montagu 
House,)  and  suitable  officiss.     Many  years  afterwards, 
Montagu  House  was  purchased  for  the  British  Mu- 
seum and  vested  in  trustees.      In  1822,  the  trustees 
being  about  to  erect  certain  buildings  in  the  gardens  of 
the  house,  which  the  Duke  considered  would  be  an  in- 
fringement of  the  covenant,  he  applied,  to  this  Court,  for 
an  injunction  to  restrain  them  from  proceeding  to  erect 
those  buildings.     The  application  was  made,  first,  to  Sir 
John  Leach,  V.  C. ;  who  ordered  a  case  to  be  stated 
for  the  opinion  of  a  Court  of  Law  as  to  whether  the 
Duke  could  maintain  an  action  on  the  covenant.     The 
Duke  was  dissatisfied  with  that  order,   and  appealed 
from  it.     The  appeal  was  heard  by  Lord  JEldon  with  the 
assistance  of  Sir  Thomas  Plumer,  M.  R. ;   and  those 
learned  Judges  were  of  opinion  that  the  covenant  was 
entered  into  with  reference  to  the  estate  of  the  Bedford 
family,  while  it  remained  in  the  state  in  which  it  was 
when  the   covenant  was  entered  into ;   and  that  the 
Duke,  who  had  pulled  down  Southampton  House  and 
covered  the  site  of  it  and  the  adjoining  fields  with  houses, 
had,  by  so  doing,  rendered  it  immaterial  whether  the 
covenant  was  broken  or  not,  or,  as  Lord  JEldon  ob- 
served, had  destroyed  the  purpose  for  which  the  cove- 
nant was  inserted  in  the  conveyance  to  Mr.  Montagu ; 
Vol.  I.     N.  S.  n  n 
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1851.  and,  therefore,   that  it  was  unreasonable  in   him  to 

Kemp  attempt  to  enforce  the  covenant :   and,  consequently, 

V.  that  a  Court  of  Equity  ought  not  to  interfere,  in  any 

boBER.         manner,  on  his  behalf,  but  ought  to  leave  him  to  assert 

his  right,  if  he  had  any,  in  a  Court  of  Law. 

There  is  an  obvious  distinction  between  that  case  and 
the  present  one :  for  a  private  house  which  has  been 
converted  into  a  school,  becomes,  again,  a  private  house, 
as  soon  as  it  ceases  to  be  used  as  a  school.  But  land 
which,  like  the  Bedford  estate,  has  been  once  covered 
with  buildings,  can  never  become  pleasant  open  fields 
again. 

My  opinion  therefore,  is  that  the  Plaintiff  is  entitled 
to  the  injunction  which  she  asks. 
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MYERS  V.  WATSON.  Iq^^. 

On  the  1st  of  November  1844,  William  Potter  who,       ^^^^  \^}^' 

and  20th 
not  long  before,  had  purchased  an  estate  called  the  Flay-       March  and 

brick  estate,  situate  partly  in  the  township  of  Birken-  16th  April. 

head  and  partly  in  the  township  of  Claughton  in  Cheshire^  Sped  fie  per- 

on  a  building  speculation,  agreed  to  sell  two  portions  of  formance. 

it  to  R.  and  H.  Watson^  one  containing  4482  square  ^  cJuuer  ^^^ 

yards,  and  the  other  containing  4680  square  yards,  for  

5872/.   16*.  and   2340/.  respectively.      The   purchase-  pu^Ki^p^tof 

money  was  to  be  paid  by  certain  instalments ;  the  last  an  estate,  on  the 

of  which  was  to  be  paid  on  the  1st  of  November  1 847.  ^"'^  ?^  repre- 
mi        .  I.  1      1  1        .1     1    .     .1  sentations  made 

Ine  pieces  of  land  were  described,  m  the  agreement,  to  him  by  the 

as  being  bounded,  on  the  south,  by  a  road  or  street  vendor's  agent, 
called  Bailey  Street,  on  the  north,  by  Norman  Street,  ^ould^do^crrtSin 
and,  on  the  east  and  west  by  two  intended  new  streets  acts  on  the  re- 

of  certain  widths ;    and  R.  and  H.  Watson  agreed  to  mainder  of  the 

.  .  estate.     Those 

pay,  to  Potter,  one  moiety  of  the  expense  of  making  a  ^cts  however 

sewer  under  so  much  of  the  streets  on  the  north,  east  y^ere  not  done ; 
and  west  sides  of  the  first  piece  of  land,  and  under  of^ch^^lM5^ 
so  much  of  all  the  sides  of  the  second  piece,  as  was  value  of  the  land 

co-extensive  with  the  lands  thereby  contracted  for,  and  P^chased,  was 

.  .  considerably  di- 

one  moiety  of  the  expense  of  forming  and  laying  down  minished. 

such  part  of  the  same  streets,  with  rock  and  maca-  A  bill  for  spe- 

dam,  and  also  of  forming  and  laying  down  the  parapets  j^ce  fiig/i  ky 

or  footwalks  of  such  part  of  the  same  streets,  with  kerb  persons  claim- 

and  channel  stones,  and  of  keeping^  the  same  streets,  *"S  under  the 

.  ,  .  vendor,  was  dis- 

sewers,  footwalks  or  parapets  in  good  repair  until  the  missed  with 

same  should  be  adopted  by  the  township  of  Claughton  costs, 
or  of  Birkenhead ;  and  also  to  make,  form  and  lay  down, 
through  the  centre  of  the  first  piece  of  land  and  extend- 
ing from  Bailey  Street  to  Norman  Street^  a  public  high- 

N  N  2 
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way  or  street  twelve  yards  wide,  with  rock  and  macadam, 
and  also  to  forai  and  lay  down  the  parapets  and  foot- 
walks  of  such  street  with  suitable  kerb  and  channel 
stones,  and  to  keep  such  street  and  footwalks  in  good 
repair  until  the  same  should  be  adopted  by  the  township ; 
but  R.  and  H.  Watson  were  not  to  be  required  to  make 
such  street  and  footwalks,  until  Potter  should  have  made 
a  similar  public  highway  or  street,  with  footwalks  imme- 
diately opposite,  through  other  land  of  his  to  the  west- 
ward, and  extending,  in  a  direct  line,  from  Bailey  Street 
to  the  turnpike-road  leading  to  Upton. 


On  the  1st  of  May  1845,  Potter  agreed  to  sell  two  other 
portions  of  the  Flaybrick  estate,  to  the  same  gentlemen, 
for  8225Z.     One  of  those  portions  was  situate  in  Birk- 
enhead and  contained  6060  square  yards.    The  other  was 
situate  partly  in  that  township  and  partly  in  Claughton, 
and  contained  10,530  square  yards.     One  was  described 
as  bounded  by  Bailey  Street  and  new  streets  and  intended 
streets  of  certain  widths,  and  the  other,  as  bounded  by  a 
certain  turnpike-road  and  new  streets :  and  the  purcha- 
sers were  to  have  the  use  of  the  said  streets  or  intended 
streets,  and  of  all  other  streets  then  made  or  thereafter 
to  be  made  over  Potter's  land  adjoining   or  contiguous 
to  the  land  thereby  contracted  for :  and  Potter  agreed, 
forthwith,  to  make  sewers  under  the  streets  surround- 
ing those  pieces  of  land,  and  to  form  and  lay  down  the 
same  with  rock  and  macadam,  and  also  to  make  and 
lay  down  the  parapets  or  foot-walks  thereof  with  suitable 
kerb  or  channel  stones  ;  and  R.  and  H.  Watson  agreed 
to  keep  such  streets,  sewers  and  foot-walks  or  parapets, 
after  the  same  should  have  been  so  made  and  formed,  in 
good  repair,  until  they  should  be  adopted  by  the  Birhtn- 
head  commissioners.     By  each  of  the  agreements,  the 
purchasers  agreed  not  to  make  or  suffer  to  be  made  any 
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lime-kiln,  soapery  or  tan-yard  on  the  pieces  of  land 
therein  comprised,  nor  to  carry  on  or  suffer  to  be  carried 
on  any  offensive  trade  or  business  thereon  ;  nor  to  erect 
any  court  or  courts  of  houses  thereon ;  nor  to  permit  the 
cellar  of  any  house  to  be  erected  thereon,  to  be  used  as  a 
separate  dwelling. 
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In  August  1 847,  Potter  mortgaged  the  whole  of  the 
Flaybrich  estate  to  the  Earl  of  Devon  and  others,  for 
40,000/.  In  April  following  he  became  bankrupt;  and 
in  May  1849  (at  which  time  the  estate  remained  nearly 
in  the  same  state  as  it  was  in  when  the  agreement  was 
entered  into)  his  assignees  filed  a  bill  to  compel  JR.  and 
H,  Watson  to  perform  the  agreements. 

The  Watsons  insisted  that  they  were  not  bound  to  per^ 
form  the  agreements,  because  they  were  induced  to  enter 
into  them  by  representations  made  to  them  by  William 
Cole^  (who  was  Potter's  agent  and  with  whom  they 
treated  for  the  purchase  of  the  pieces  of  land)  that  Pot- 
ter intended,  with  all  reasonable  despatch,  to  lay  out  the 
whole  of  the  estate  in  streets  and  to  build  houses  upon  it, 
and  to  erect  a  church  on  a  certain  part  of  it,  according 
to  a  plan  which  Cole  showed  them ;  but  that  none  of 
those  acts  had  been  done,  and  the  omission  to  do  them 
rendered  the  value  of  the  pieces  of  land  vastly  inferior  to 
the  sums  which  the  Defendants  had  agreed  to  pay  for  them. 

Evidence  was  entered  into  on  both  sides ;  and,  on  the 
Cause  coming  on  to  be  heard, 

Mr.  Bethell  and  Mr.  Bigg^  for  the  Plaintifis,  cited 
Herriofs  Hospital  v.  Gibson  (a).  Squire  v.  Campbell  (6), 


(a)  2  Dow.  301. 


(b)  I  Myl.  &  Cr.  459. 
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16th  April. 


The   North   British    Railway    Company  v.    Todd  (c)  9 
Higginson  v.  Clowes  (d)  and  Croome  v.  Lediard  (e). 

Mr.  JRolt  and  Mr.  Kinglake,  for  the  Messrs.  Watson^ 
cited  Underwood  v.  Hitchcox  (/),  Twining  v.  Mar- 
rice(g).  The  Marquis  Townshend  v.  Stangroom{h\  1 
Sugd.  Vendors,  10th  edition,  page  228,  Mortlockv.  Sut- 
ler (i).  Mason  v.  Armitage(h)y  Clarke  v.  Orani{l), 
Harnett  v.  Yielding  (m),  Beaumont  v.  Dukes  (n)  and 
iVipop  V.  ^i&o/^(o). 

Mr.  CottreU  appeared  for  Potter*s  mortgagees. 

The  VlOfi-CHANOELLOR  : 

This  suit  was  instituted  by  the  Plaintifib  as  the  as- 
signees of  William  Potter  a  bankrupt,  for  the  specific 
performance  of  two  contracts,  entered  into  by  the  De- 
fendants, for  the  purchase  of  land  at  Birkenhead^  from 
William  Pottery  before  his  bankruptcy.  The  first  con- 
tract bears  date  the  Ist  November  1844,  and,  by  it,  the 
Defendants  22.  and  H.  Watson  were  to  pay  6872/.  1&. 
for  the  piece  of  land  first  described,  and  2340/.  for  the 
piece  of  land  secondly  described,  that  is,  8«.  per  square 
yard  for  the  first,  and  1 O5.  per  square  yard  for  the  se- 
cond :  and  the  streets  adjoining  were  to  be  made  at  the 
joint  expense  of  Potter  and  the  Watsons.  The  purchase- 
money  was  not  to  be  fully  paid  until  the  end  of  three 


(c)   12  01.  &  Finn.  722. 
Id)   15  Ves.  516;    1  Ves.  & 
Beam.  524. 

(e)  2Myl.&Keen,251,293. 
(/)  1  Ves.  Sen.  279. 
{g)  2  Bro.  C.  C.  326. 
(A)  6  Ves.  328. 


(t)  10  Ves.  292,  see  313. 
[k)  13  Ves.  25. 
(/)  14  Ves.  519. 
(m)  2  Scho.  &  Lef.  549. 
(;?)  Jacob,  422. 
(0)  1    Purton  Cooper's  C. 
temp.  Lord  Cottenhamy  382. 
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years,  that  is,  in  November  1847.  The  second  contract 
bears  date*  the  1st  of  May  1845,  and  it  was  a  contract 
for  the  purchase  of  similar  pieces  of  land,  at  the  rate  of 
10s.  per  square  yard.  The  streets  adjoining  those  pieces 
of  land,  instead  of  being  made  at  the  joint  expense,  were 
to  be  made  at  the  sole  expense  of  the  vendor.  Under 
that  contract  also  the  purchase-money  was  not  to  be  fully 
paid  until  the  'end  of  three  years,  that  is,  on  the  1st  of 
May  1848.  Deposits  were  paid  on  each  contract,  and 
interest  was  regularly  paid  on  the  balances  remaining 
due  up  to  the  1st  of  May  1847.  On  the  20th  of  April 
1848,  Potter  became  bankrupt;  and  the  PlaintifEs,  as  his 
assignees,  filed  the  bill  in  this  Cau^e  on  the  1st  May  1849. 
The  prayer  is  in  the  usual  form. 


1851. 


Myers 
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The  right  of  the  Plaintifis  to  the  relief  sought,  would 
be,  primd  facie,  of  course  :  but  the  Defendants  resist  the 
PlaintifTs  demand,  on  the  following  grounds.  The  land 
included  in  the  two  contracts,  forms  part  of  an  estate 
adjoining  the  town  of  Birhenheady  called  the  Flaybrick 
estate,  which  was  purchased,  by  Potter^  on  a  building 
speculation,  shortly  before  the  first  contract  was  entered 
into.  Potter y  soon  after  he  had  become  the  owner  of 
the  property,  had  caused  a  map  or  plan  to  be  made  of  it, 
and  had,  on  such  plan,  caused  a  number  of  streets  to  be 
marked  out,  dividing  the  whole  into  lots  for  building ; 
it  being,  at  that  time,  thought  that  the  then  contem- 
plated docks  and  other  works  at  Birkenhead^  would 
make  it  a  good  speculation  to  cover  the  land  in  question 
with  buildings.  This  map  or  plan  indicated  one  main 
street  traversing  the  whole  estate  from  the  north-west 
to  the  south-east  comer,  to  be  called  Bailey  Street ; 
and  another  main  street  to  run  along  the  north-east  side 
of  the  estate,  to  be  called  Norman  Street.  Besides 
these  two  principal  streets^  there  were  a  great  number  of 
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streets  marked  on  the  map,  as  intended  to  traverse 
Bailey  Street  at  right  angles  ;  and  two  or  three  others, 
to  run  parallel  with  it.     The  streets  thus  designated, 
divided  the  whole  property  into  a  great    number  of 
patches  of  ground^  all  intended  to  be  sold  in  lots  for  the 
purpose  of  their  being  covered  with  buildings.     The 
Defendants  say  that,  before  they  entered  into  their  first 
contract,  this  map  was  frequently  shown  to  them  by  Mr. 
Co/e,  who  was  Mr.  Potter's  agent  in  the  mapping  of  the 
estate  and  in  the  sale  of  the  lots,  and  who,  certainly  had 
authority  to  act  for  him  in  all  negotiations  with  parties 
inclined  to  become  purchasers :  and  they  say  that  they 
entered  into  the  contracts  in  question  on  a  building 
speculation,  relying  on  the  assurance  of  Cole,  that  the 
scheme  of   covering  the  whole  estate  with   buildings 
according  to  the  map,  should  be  carried  into  efiect.     It 
is  admitted  that  little  has  been  done  to  carry  the  plan 
into  effect.     Some  progress  has  been  made  towards  the 
completion  of  Bailey  Street  and  Norman  Street ;  but 
nothing  else  has  been  done  :  and  the  Plaintifis  say  that 
they  do  not  intend  to  do  anything  which  they  are  not 
bound  to  do  according  to  the  express  terms  of  the  two 
written  contracts  between  Potter  and  the  Defendants. 
In  that  state  of  things,  the  Defendants  say  it  would  not 
be  consistent  with  the  principles  of  this  Court  to  compel 
them  to  perform  agreements  which  they  entered  into  on 
the  faith  of  representations,  made  by  the  agent  of  the 
vendor,   that  certain  important  acts  should   be   done 
which,  in  fact,  never  have  been  done,  and  the  omission 
to  do  which  very  materially  diminishes  the  value  of  the 
property  contracted  for. 


The  rule  of  equity  in  these  cases^  is  that  a  decree  for 
a  specific  performance  is  not  matter  of  absolute  right, 
and,  therefore,  whenever  the  Court  sees  that  such  a 
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decree  might  work  an  injustice,  it  holds  itself  at  liberty 
to  refuse  its  aid,  and  to  leave  the  party  to  seek  his 
remedy  at  law.  It  may  be  difficult  to  state,  beforehand, 
all  the  cases  in  which  the  Court  will  thus  withhold  its 
assistance.  It  certainly  will  do  so  whenever  there  has 
been  anything  like  fraud  or  circumvention  in  procuring 
the  concurrence  of  the  Defendant  in  the  contract  sought 
to  be  enforced.  Indeed,  in  those  cases,  even  at  law, 
there  is,  in  general,  a  valid  defence.  But,  without  any- 
thing amounting  to  actual  fraud,  where  there  has  been 
mistake  or  surprise  on  the  part  of  the  Defendant,  this 
Court  frequently  refuses  to  act,  and  leaves  the  Plaintiff 
to  his  legal  remedy.  And  I  apprehend  that  one  of  the 
most  ordinary  cases  in  which  this  Court  thus  remains 
passive,  is  where,  though  there  is  no  doubt  as  to  the 
contract  itself,  and  no  doubt  as  to  the  Plaintiff^s  legal 
right  under  it,  yet  the  Defendant  has  been  induced  to 
enter  into  it  in  consequence  of  some  independent  engage- 
ment, by  the  Plaintiff,  to  do  some  other  act  which  he 
has  failed  to  perform.  If  the  Court  is  satisfied  that 
such  independent  engagement  was  made,  and  that,  on 
the  faith  of  it,  the  Defendant  entered  into  the  contract 
sought  to  be  enforced,  there,  if  the  Plaintiff  fails  to  do 
that  which  he  has  undertaken  to  do,  even  though  it  may 
have  been  an  engagement  incapable  of  being  legally 
enforced^  this  Court  will  leave  the  Plaintiff  to  obtain 
such  redress  as  he  may  be  entitled  to  at  law. 


1851. 


Such  being  the  doctrine  of  the  Court,  the  point  to  be 
ascertained  is  one  of  fact.  Was  there  any  engagement, 
on  the  part  of  Potter^  to  do  anything  which  he  has  failed 
to  do,  and  on  the  faith  of  which  being  done  it  is  reason- 
able to  believe  that  the  Defendants  entered  into  the  con- 
tracts in  question !  In  order  to  answer  the  question, 
let  us  first  see  how  the  Defendants  state  their  case  in 
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their  answer.  They  say  that,  during  the  treaty  for  the 
first  purchase.  Cole  represented  to  them  that  the  estate 
was  forthwith  to  be  laid  out  in  streets  and  otherwise,  to 
be '  built  upon  according  to  the  plan ;  and  that,  on  the 
plan,  was  delineated  a  church  to  be  erected  by  Potter^ 
which  would  be  likely  to  attract  a  resident  population  to 
the  spot,  and  that  Cole  assiu*ed  them  that  the  plan  would 
be  carried  into  effect  with  all  reasonable  despatch,  and 
that  the  church  would  be  speedily  built.  The  Defend- 
ants then  repeat  that  Cole  represented  to  them  that  it 
was  the  intention  of  Potter  speedily  to  carry  the  plan 
into  effect ;  and  they  state,  positively,  that  they  entered 
into  the  agreement  of  the  1st  of  November  1844,  on  the 
faith  of  the  representations  so  made  by  Cole.  With  refer- 
ence to  the  second  contract,  the  Defendants  say  that  Cole 
made  the  same  representations  as  before,  and  that  they 
entered  into  that  contract  on  the  faith  of  those  repre- 
sentations, and,  more  especially,  on  the  faith  that  the 
church  would  be  immediately  erected  for  the  convenience 
of  persons  residing  in  the  houses  to  be  built  on  the  estate. 
This,  I  think,  is  a  correct  summary  of  the  case  made  by 
the  answer  of  the  Defendants :  and  the  first  point  to  be 
decided  is  what  is  the  fair  interpretation  of  the  repre- 
sentations so  alleged  to  have  been  made  by  Cole^  the 
agent  of  Potter  ? 


It  was  argued,  for  the  Defendants,  that  these  repre- 
sentations if,  in  fact,  they  were  made,  amounted  to  a  posi- 
tive engagement  that  the  estate  should,  either  by  Potter 
or  by  others  purchasing  from  him,  be  covered  with  build- 
ings according  to  the  plan.  I  think  this  is  going  too 
far.  The  Defendant  could  not  have  understood,  from  the 
general  representations  of  Potter^ s  intention  to  carry  the 
plan  speedily  into  effect,  that  he  meant  to  do  more  than 
to  divide  the  property  into  lots,  according  to  the  plan,  to 
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be  sold  to  any  persons  ready  to  purchase  on  building  con- 
tracts, and  further  to  do  whatever  was  necessary  for  the 
general  benefit  of  the  whole  speculation  and  was  not  to 
be  done  by  any  particular  purchaser.  What  these  acts 
were,  is  left  in  some  obscurity :  but  I  think  it  is  pretty 
clear  that  all  parties  understood  that  Potter  was  to  form 
and  complete  Bailey  Street  and  Norman  Street^  and, 
perhaps,  some  few  of  the  others.  But  this  is  not,  in  my 
view  of  the  case,  very  material :  for  there  is  one  thing 
which  it  is  quite  clear  that,  according  to  the  answer. 
Cole  represented  that  Potter  would  do  for  the  benefit  of 
the  purchasers ;  namely,  that  he  would  build  a  church 
as  designated  on  the  plan,  in  order,  thereby,  to  offer 
inducements  to  persons  to  reside  in  its  neighbourhood, 
and  so  present  advantages  to  persons  who  might  be  will- 
ing to  enter  on  building  speculations.  Whatever  of 
vagueness  there  may  be  in  the  other  representations  at- 
tributed to  Cokj  there  is  none  in  this. 


1851. 


Myers 

9. 

Watson. 


Now,  supposing  these  representations  to  have  been 
made  by  Cole^  I  think  the  Defendants  do  make  out  a 
case  showing  that  this  Court  ought  not  to  decree  a  spe- 
cific performance:  for  the  representation  that  Potter 
would,  with  all  reasonable  speed,  proceed  to  complete 
Bailey  Street  and  Norman  Street^  and  to  build  a  church 
as  designated  on  the  plan,  would,  necessarily,  have  a 
material  influence  in  leading  parties  to  purchase  plots  of 
ground  for  building ;  and,  when  acting  on  the  faith  of 
those  representations,  parties  have  entered  into  contracts, 
it  would  not  be  consistent  with  the  doctrines  of  equity, 
to  compel  them  to  perform  these  contracts  at  the  instance 
of  those  who  have  failed  in  fulfilling  the  engagements 
which  they  entered  into,  and  on  the  faith  of  which  the 
contracts  were  made. 
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It  only  remains  to  see  whether  any  such  representa- 
tions as  are  stated  in  the  answer,  were,  in  fact,  made : 
and  I  think  that  the  evidence  of  Cole^  supported,  as  it  is, 
in  material  points,  by  Brattan^  his  clerk,  clearly  shows 
that  they  were  made.  Cole^  in  answer  to  the  fourth  in- 
terrogatory, says:  ^'The  Defendants  Richard  Watwn 
and  Henry  Watson  did,  in  the  latter  part  of  the  year 
1844,  make  applications  to  and  inquiries  of  me  respect- 
ing the  Flaybrick  estate.  The  nature  and  purport  of 
such  inquiries  were  to  know  the  terms  on  which  I  would 
sell  them  portions  of  the  estate.  In  every  interview  I 
so  had  with  the  Defendants  Richard  Watson  and  Henry 
Watson^  the  map  or  plan  now  produced,  marked  C,  was 
opened  and  referred  to  by  us  in  reference  and  with  a  view 
to  a  sale,  to  them,  of  some  portions  of  the  estate.  At 
the  various  interviews  I  so  had  with  the  said  Richard 
Watson  and  Henry  Watson^  I  stated,  to  them,  that  it 
was  Mr.  Potters  Jatention  to  lay  out  the  estate  in  the 
manner  indicated  by  the  said  map  or  plan  marked  C,  and 
that  the  same  would  be  intersected  and  bounded  by 
streets  as  therein  indicated ;  and  that  he  would,  forth- 
with, complete  and  sewer  the  street  called  Bailey  Street 
on  the  said  plan,  and  a  street  twelve  yards  wide,  lead- 
ing southwardly  from  Bailey  Street^  between  the  lots 
maked  27  and  28  on  such  plan,  and  which  would  com- 
municate with  a  road  bounding  Birkenhead  Parh^  and 
that  he  would,  forthwith,  complete  and  sewer  a  street 
between  lots  6  and  7  on  the  said  plan,  leading  north- 
wardly to  an  intended  road  of  thirty-six  feet  wide,  which 
would  open  a  direct  communication  between  the  Flay- 
brick  estate  and  the  docks  then  proposed  to  be  formed 
in  WaUasey  Pool :  and  that  he  would  also,  forthwith, 
complete  and  sewer  Norman  Street  marked  on  the  said 
plan,  and  the  intended  road  thirty-six  feet  wide,  leading 
from  and  in  continuation  of  Norman  Street^  bounding  the 
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south  extremity  of  the  estate,  and  leading  into  ToUe- 
mache  Road :  and  I  also  stated  to  them  it  was  Mr.  PoU 
tert  intention  to  complete  and  sewer  the  other  streets 
marked  on  such  plan,  as  the  land  included  in  such  streets 
was  sold  off.  I  also  told  them  that  Mr.  Potter  would 
erect  a  church  upon  the  site  marked  for  such  purpose 
upon  such  plan.  Such  statements  and  representations 
were  so  made  by  me,  to  such  Defendants,  with  the  view 
and  intention  of  showing  that  the  Flayhrich  estate  would 
be  enhanced  in  value  by  the  formation  of  the  streets 
shown  upon  such  plan,  and  by  the  erection  of  the  church. 
In  making  such  statements  and  representations  I  in- 
tended to  produce,  on  the  minds  of  the  said  Richard 
Watson  and  Henry  Watson^  a  belief  and  impression  that 
the  lots  of  land  which  they  proposed  to  purchase,  and 
for  the  purchase  of  which  they  were  then  in  treaty  with 
me,  would  be  greatly  increased  in  value  when  the  streets 
marked  upon  such  plan  were  completed  and  sewered,  and 
that  they  would  be  very  eligible  for  building  purposes. 
I  told  them  that  I  thought  the  lots  they  were  proposing 
to  purchase,  would,  by  those  means,  be  improved  in  value 
from  8«.  per  square  yard,  which  they  were  to  give,  to 
I65.  a  yard.  I  made  all  the  statements  and  representa- 
tions which  I  have  mentioned  in  my  answer  to  this  in- 
terrogatory, on  behalf  of  the  said  William  Potter,  I 
had,  at  the  time  I  made  such  statements  and  representa- 
tions, authority  from  the  said  William  Potter^  to  make 
such  statements  as  to  the  making  and  sewering  of  the 
said  streets,  and  as  to  carrying  out  such  plan  and  the 
building  of  the  church,  and  to  make  such  statements  and 
representations  as  the  agent  of  the  said  William  Potter ^ 
Then,  with  reference  to  the  second  contract,  Mr.  Cole 
says,  in  answer  to  the  sixth  interrogatory,  in  effect, 
that  he  made  the  same  representations  over  again  to  the 
Defendants  R.  and  H.  Watson.    Then  Brattan,  Calebs 


1851. 


Mtbrs 

p, 
Watson. 
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clerk,  in  answer  to  the  thirteenth  interrogatory,  speaks 
pretty  nearly  to  the  same  efiect.     He  says:  **I  have 
frequently  been  present  at  interviews  between  William 
Cole  and  the  Defendants  Richard  Watson  and  Henry 
Watson^  after  the  contract  marked  D  was  entered  into, 
and  before  the  contract  marked  E  was  entered  into, 
(though  I  cannot  say  it  was  with  reference  to  the  coo- 
tract  marked  E  being  entered  into)  at  which  Mr.  CoU 
stated,  to  such  Defendants,  that  it  was  Mr.  Potter's  in- 
tention to  build  a  church  on  the  plot  of  land  shown,  on 
the  map  or  plan  marked  C,  as  appropriated  for  the  pur- 
pose ;  and  likewise  that  it  was  Mr.  Potter's  intention 
to  make  all  the  streets  as  laid  down  on  the  said  plan.^ 
Then  again  Cole^  speaking  of  the  conduct  of  the  parties 
after  both  contracts  had  been  entered  into,  deposes  as 
follows  in  answer  to  the  eighth  interrogatory :  '*  Subse- 
quently to  the  month  of  May  1845,  more  particularly  in 
the  year  1846,  the  Defendants,  Richard  Watson  and 
Henry  Watson,  made  many  applications  to  me  in  re- 
spect to  the  streets  by  which  it  was  proposed  that  the 
Flaybrich  estate  was  to  be  intersected,  as  shown  in  the 
map  or  plan  marked  C  now  produced  and  shown  to  me. 
They  requested  that  Mr.  Potter  would,  forthwith,  make 
the  streets  according  to  his  agreement ;  as  the  land  was 
entirely  out  of  the  market  for  want  of  the  streets,  and 
they  were  prevent^  from  making  any  sales  of  the  parts 
they  had  purchased :  and  they  stated  that  they  would  pay 
no  interest  on  the  unpaid  purchase-money,  unless  they 
were,  forthwith,  completed.     I  told  the  said  William 
Pottery  personally,  from  time  to  time,  the  application 
which  those  Defendants  were  continually  making  to  me  : 
and  I  urged  upon  him  the  necessity  of  the  streets  being 
made,  as  the  parties  were  suffering  for  the  want  of  them, 
and  could  not  bring  the  land  purchased  by  them,  into 
the  market  for  building  purposes.     Mr.  Potter  told  me 
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that  it  was  not  convenient  to  him,  at  that  time,  to  make 
the  fltreets.  In  answer  to  the  applications  which  the 
Defendants,  Richard  Watson  and  Henry  Watson  were 
continually  making  to  me  on  the  subject  of  the  forma- 
tion of  the  streets,  I  put  them  off  as  well  as  I  could,  and 
made  general  promises  that  they  should  be  finished  as 
soon  as  possible/* 


1851. 
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It  seems  to  me  impossible,  on  this  evidence,  to  come 
to  any  other  conclusion  than  that  the  Defendants  are 
stating  their  case  truly,  when  they  say  that  they  entered 
into  the  contracts  relying  on  assurances,  made  to  them 
by  Co&,  that  Potter  would,  himself,  forthwith  make 
certain  of  the  larger  streets  for  the  common  benefit  of 
all  the  purchasers,  and  also,  as  an  inducement  to  specu- 
lators to  build,  that  he  would,  hhnself,  at  his  own  cost, 
erect  a  church.  This  being  so,  I  think  that  the  Plain- 
tifis,  representing  Potter  and  failing  to  do  what  Cole 
had  engaged  he  would  do,  are  not  entitled  to  relief  in 
this  Court. 

His  Lordship  after  observing  upon  some  correspond- 
ence which  took  place  between  the  parties  and  their 
solicitors,  at  the  close  of  the  year  1847,  and  which  had 
been  much  relied  on  by  the  Plaintiff's  Counsel  as  show- 
ing that  the  defence  made  by  the  Defendants,  was  an 
afterthought,  concluded  as  follows : 


I  see  nothing  in  what  took  place  leading  to  the  con- 
clusion that  the  Defendants  are  untruly  representing 
their  case,  when  they  say  that  they  entered  into  the  con- 
tract on  the  faith  of  the  representations  made  by  Cole ; 
or  that  they  waived  any  objection  arising  out  of  the  non- 
fulfilment  of  what  Cole  then  undertook  should  be  done. 
On  the  whole,  therefore,  I  am  of  opinion  that  it  is  satis- 
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factorily  made  out  that  the  yendor,  by  his  agent,  induced 
the  Defendants  to  enter  into  these  contracts,  on  an  as- 
surance that  certain  things  material  to  their  interests 
should  be  done  by  him  :  and  that,  having  failed  in  per- 
forming what  he  had  so  engaged  to  do,  his  assignees  are 
not  entitled  to  relief  in  this  Court ;  and  so  that  their  bill 
must  be  dismissed,  with  costs. 


1851: 

2l8t  and  26th 

March. 

^ .— ' 

Legacy. 

Interest. 

Will. 

Construction. 


Testator  gave 
the  produce  of 
his  share  and 
interest  in  his 
co-partnership 
business,  to  his 
wife,  and  also 
the  interest  of 


HUMPHREY  V.  HUMPHREY. 

Samuel  Humphrey,  late  of  the  city  of  Zon- 

doTif  made  his  will  dated  the  23rd  of  August  1844,  and 
thereby,  after  reciting  that  he  was  carrying  on  busi- 
ness with  Sutton  Simpson  and  Charles  Humphrey  as 
isinglass  merchants,  and  that,  under  a  deed  of  co- 
partnership entered  into  by  the  firm  on  the  2nd  day  of 
March  1841,  he  was  entitled  to  a  certain  share  or  in- 
terest in  the  business,  and  that,  in  the  deed,  was  con- 
tained a  proviso  that,  in  case  of  his  death  before  the 
determination  of  the  co-partnership  of  seven  years,  the 
co-partnership  should  continue,  between   his  surviving 


the  capital  sum 

of  1000/.  for  her  partners  and  his  executors,  for  a  further  period  of  six, 

nefit  and  free ''^"  °*°®  ^^  twelve  calendar  months,  as  might  be  by  them 
from  the  debts     agreed  upon,  to  settle  and  adjust  the  co-partnership  ae- 

or  control  of  any  counts  and  estate ;  and  that,  until  such  co-partnership 

husband  she 

might  marry, 

and  her  receipt  to  be  a  sufficient  discbarge  to  his  executors  ;  and  he 

gave  all  his  furniture,  plate,  &c.,  to  her  absolutely. 

Held  that  the  gift  of  the  interest  of  the  1000/.  passed  the  principal. 


Humphrey. 
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pay,  unto  such  person  as  he  should  direct,  the  sum  Humphrey 
of  4fL  weekly ;  he  gave  and  bequeathed  the  said  sum  of  ^  v. 
4/.,  weekly  unto  his  wife,  Sarah  Ann  Humphrey ;  and 
afterwards  expressed  himself  in  the  following  words : 
*^  As  to  the  produce  of  my  share  or  interest  in  the  said 
co-partnership  business,  monies  and  premises,  when  the 
same  shall  be  fully  adjusted  or  disposed  of,  I  direct  that 
the  produce  thereof,  and  I  give  and  bequeath  the  same 
unto  my  said  wife,  Sarah  Ann  Humphrey ;  and  I  also 
give  and  bequeath,  to  my  said  wife,  the  interest  of  the 
capital  sum  of  lOOOZ.,  for  her  sole  use  and  benefit  and 
free  from  the  debts  and  control  of  any  husband  she  may 
marry,  and  her  receipt  alone  shall  be  a  sufficient  discharge 
to  my  executors.  And  I  also  give  to  her  all  my  house- 
hold furniture,  plate,  linen  and  china,  absolutely :  and  to 
my  daughter,  Ann  Fanny ^  now  an  infant,  the  sum  of 
500/.  I  siso  give  and  bequeath,  unto  my  sister-in-law, 
Clara  Humphrey^  and  my  brothers-in-law,  Frederick 
Humphrey  and  Horatio  Humphrey^  and  to  Samuel  the 
son  of  John  Humphrey,  the  sum  of  lOOZ.  each,  to  be 
severally  paid  to  them  when  and  as  they  attain  the  age 
of  twenty-one  years.  All  the  rest  and  residue  of  my 
personal  estate  and  effects,  subject  to  the  payment  of  my 
just  debts  and  funeral  and  testamentary  expenses,  I  give 
and  bequeath  unto  my  brothers,  Charles  and  John 
Wrainch  Humphrey^  equally  between  them." 

The  testator  died  on  the  9th  of  October  1844. 
Charles  Humphrey^  one  of  his  brothers  and  residuary 
legatees,  died  in  January  1849,  having  bequeathed  his 
residuary  personal  estate  to  John  Wrainch  Humphrey^ 
and  appointed  him  and  Benjamin  Humphrey  his  execu- 
tors. J,  Wrainch  Humphrey  died  in  May  1849,  intes- 
tate.    The  Plaintiff,  Jane  Humphrey^  was  his  adminis- 

Vol.  I.    N.  S.  o  o 
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tratrix.  Tbe  Defendants  to  the  bill  were  Senfamin 
Humphrey f  and  the  testator^s  widow,  and  Joteph  SiU- 
ingsy  her  second  husband.  The  question  was  whetlier 
the  bequest,  in  the  testator^s  will,  of  the  interest  of  the 
capital  sum  of  1000/.  to  his  wife,  for  her  sole  use  and 
benefit,  &c.,  gave  her  the  absolute,  or  only  a  life  interest 
in  that  sum. 


Mr.  Malins  and  Mr.  SvAnbume^  for  the  Plaintiff,  whose 
interest  it  was  to  contend  that  Mrs.  Billings  took  only  a 
life  int.erest  in  the  1000/.,  said :  It  has  been,  for  some 
years,  adopted  as  a  rule  that  an  unlimited  bequest  of 
the  interest  or  annual  produce  of  personal  estate,  car- 
ries the  principal,  unless  indications  of  a  contrary  in- 
tention can  be  discovered  in  the  will :  and  such  in- 
dications may  be  collected  from  any  matter  capable 
of  affording  an  inference  of  intenticm  not  to  give  tbe 
principal,  however  extraneous  to  the  particular  be- 
quest itself;  such  as  other  dispositions  in  the  will  quite 
foreign  to  it ;  or  from  the  general  character  and  effect 
of  the  whole  will.  Rawlings  v.  Jennings  {a)  ^  Clougk 
V.  Wynne  (b).  Those  cases  show  the  general  nature 
of  the  circumstances  from  which  the  inference  of  inten- 
tion may  be  drawn,  and  that  any  matter  capable  of  sug- 
gesting an  inference  of  intention  not  to  give  the  prin- 
cipal, may  be  resorted  to.  Many  such  matters  present 
themselves  in  this  will.  First,  it  appears,  from  the  will 
itself,  that  the  testator  was  a  merchant  carrying  on  busi- 
ness in  the  city  of  London ;  therefore,  he  necessarily 
knew  the  difference  between  interest  and  capital :  se- 
condly, the  testator  first  makes  an  absolute  bequest  to 
his  wife  of  the  produce  of  his  partnership  property. 
Then,  by  another  clause,  he  gives  her  the  interest  of  the 


(a)  13'Ves.  39. 


(b)  2  Madd.  188. 
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capital  sum  of  lOOOZ.:  and,  immediately  afterwards,  he  pro- 
ceeds to  give  her  his  furniture,  &c.,  and  this  he  not  only 
gives  by  a  fresh  clause,  but  he  emphatically  declares  that 
he  gives  it  her  absolutely,  just  as  a  man  who,  by  the  im- 
mediately preceding  bequest,  had  given  only  a  partial  in- 
terest^ naturally  would  do.  Thirdly,  inasmuch  as  the  tes- 
tator must  be  taken  to  have  known  that  the  legacy,  if  of 
principal,  would  be  payable  at  the  end  of  one  year  from 
his  own  death,  the  disposition  to  his  wife^s  separate  use, 
shows  that  he  must  have  contemplated  her  marrying 
again  before  the  expiration  of  a  year  from  his  death ; 
which  it  seems  hardly  reasonable  to  suppose.  The  more 
natural  interpretation  is  that  the  separate  use  was  in- 
tended, by  the  testator,  to  extend  to  the  whole  life  of 
his  wife,  and  to  guard  against  marriage  at  any  time. 
Fourthly,  the  testator  proceeds  to  give  two  legacies  of 
500/.  and  200/.,  and  he  does  not  give  these  sums  as  the 
interest  of  the  capital  sums  of  500/.  and  200/.,  nor  as 
capital  sums  of  500/.  and  200/.,  but,  simply,  as  sums  of 
500/.  and  200/. ;  from  which  clearly  arises  an  inference 
that,  by  the  gift  of  the  interest  of  the  capital  sum  of 
1000/.,  he  must  have  meant  something  different  from  the 
gift  of  1000/. 


1851. 


Humphrey 

V, 

Humphrey. 


The  learned  Counsel  then  reviewed  all  the  cases  in 
which  a  gift  of  income  had  been  held  to  pass  capital,  and 
contended  that  the  decisions  in  such  of  them  as  were 
subsequent  to  Elton  v.  Shephard  (c),  and  Philips  v. 
Chamberlaine  ({/),  had  proceeded  upon  a  hasty  and  im- 
perfect view  of  the  grounds  upon  which  those  cases  had 
been  decided. 

Mr.  Stuart  and  Mr.  Rudall,  for  the  Defendant  Ben- 


(c)   1  Bro.  C.  C.  532. 


(d)  4  Ves.  51. 
oo2 
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jamin  Humphrey^  whose  interest  was  the  same  as  the 
PlaintifTs,  took  a  distinction  between  a  bequest  of  the 
dividends  of  a  sum  of  stock,  and  a  bequest  of  the  inter- 
est of  a  sum  of  money,  and  relied  on  the  expression  in 
the  will :  ^*  and  her  receipt  alone/^  as  implying  that  the 
bequest  with  reference  to  which  those  words  were  used, 
was  intended  for  the  personal  and  individual  benefit  of 
the  legatee. 

Mr.  Betheli  and  Mr.  Cole  appeared  for  Mr.  and  Mrs. 
Billings. 

The  Vicb-Chancellor  : 

An  unlimited  gift  of  the  income  of  a  fund,  has  been 
held  to  pass  the  capital  too  frequently  for  me  to  decide 
otherwise. 


It  is  true  that  the  gift,  here,  is  followed  by  the  words : 
*^for  her  sole  use  and  benefit;*'  but  those  words,  or 
words  equivalent  to  them,  have  been  held  insufficient  to 
limit  the  interest  of  the  legatee  to  an  interest  for  life. 
Then  a  distinction  was  pointed  out  between  the  gift  in 
question  and  that  of  the  testator's  furniture  &c.y  which 
also  he  bequeaths  to  his  wife,  adding,  however,  the  word 
*  absolutely.'  But  I  think  it  better  to  decide  consist- 
ently with  a  rule  which  every  one  can  understand,  than 
to  decide  otherwise  upon  so  slender  a  ground. 

I  may  add  that  the  circumstance  of  the  word,  ^  receipt,' 
being  used  in  the  singular  number,  rather  shovirsthat  the 
legatee  might  give  one  receipt  for  the  whole  sum. 

Declare  that  Mrs.  Billing s  is  entitled  to  the  1000/. 
for  her  separate  use,  and  direct  it  to  be  paid  to  her  on 
her  giving  her  separate  receipt  for  it. 


CASES  IN  CHANCERY.  541 


HOMER  ».  GOULD .•  I85i : 

This  was  a  suit  for  the  administration  of  the  estate  of     ?^^^  ^P"^'. 
a  testator,  whose  will  was  dated  the  8rd  of  April  1790,  Will. 

and  was,  m  paf t,  as  foUows :  Canstruetian. 

Testator  direct- 

"  And  I  do  by  this  my  will  direct  that  the  interest,  ^f  h£»^Shie°to 

dividends  and  annual  proceeds  of  all  the  residue  of  my  be  paid  to  his 

said  estate  shall,  from  the  time  of  my  decease,  be  divided  *hree  children 

into  eleven  equal  parts  or  shares,  and  that  my  said  trus-  ceVtain  shares 

tees  shall  pay  and  divide  the  same,  yearly,  unto  and  and  that,  after 

amongst  my  children,  John  Hahbin,  Sarah  the  wife  of  *^®  ^^^^  ^^ 

.  any  one  or  two 

W.  Greenfield^  and  Mary  the  wife  of  John  Randall,  dur-  of  them  until 

ing  their  respective  lives,  in  the  following  portions ;  ^he  decease  of 

namely ;  Unto  my  son,  the  said  John  Habbin^  four  shares;  ^\^g^^  ^f  ^^  ^^ 

unto  my  daughter,  the  said  Sarah  Greenfield^  four  shares,  ceased  parents, 

and  unto  my  daughter,  Mary  RandalL  three  shares  of  ^^^^^    ^  ^. 

.  ,  their  respective 

the  said  interest,  dividends  and  annual  proceeds :  and,  children ;  and 

from  and  after  the  decease  of  any  one  or  two  of  my  said  that,  after  the 

children  until  the  decease  of  the  survivor  of  them,  I  di-  .„,^  •„«  ^u:i ^ 

'  surviving  child, 

rect  that  such  of  the  said  shares  as  belonged  to  the  pa-  the  capital  of 

rents,  respectively,  in  their  lifetime,  shall  go  unto  and  be    ,    'f ?\   ®,. 

11-  should  be  di- 

equally  divided  amongst  all  the  children,   (except  John  yided  amongst 

the  children 
of  his  said  children,  per  capita.    A,  died  first,  B.  next,  and  0.  last. 
Both  A,  and  C,  left  children,  some  of  whom  were  living  at  C.*« 
death.     B.  had  children,  but  tliey  all  died  in  her  lifetime. 

Held,  nevertheless,  that  they  took  vested,  transmissible  interests 
in  the  dividends  of  B*9  share  of  the  residue,  which  accrued  between 
B,^8  and  C.'tf  deaths. 

*  Ex  relatione  Mr.  Murray, 
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Habbifif  my  grandson,)  of  such  one  or  two  of  my  said 
children  so  dying :  and,  from  and  immediately  after  the 
decease  of  the  survivor  of  my  said  children,  I  order  and 
direct  that  my  said  trustees  shall  pay  and  divide  all  the 
residue  of  my  estate  so  vested  in  them  in  trust  as  afore- 
said, unto  and  amongst  all  my  grandchildren,  being  the 
children  of  my  said  son  and  daughters,  who  shall  be  then 
living,  (except  the  said  John  Habbin,  my  grandson,) 
equally  to  be  divided  among  them,  j9fr  capita  and  not  per 
stirpes,  share  and  share  alike ;  and  if  any  of  my  said  grand- 
children shall  be  then  dead  leaving  lawful  issue  of  their 
bodies,  my  will  is  that  such  issue  shall  stand  in  the  place 
of  such  deceased  parents  respectively  and  receive  the 
same  proportion  of  my  estate  which  such  parent  would 
have  been  entitled  to  if  living. 


Mrs.  Greenfield  was  the  survivor  of  the  testator's  three 
children,  and  died  in  1 842,  leaving  several  children  and 
grandchildren.  John  Habbin^  the  son,  who  died  in  1818, 
also  left  children  and  grandchildren,  many  of  whom  were 
living  at  the  death  of  his  sister,  Mrs.  Greenfield,  Mary 
Randall^  the  other  child  named  in  the  will,  had  three 
children,  all  of  whom  died  in  her  lifetime,  namely,  John 
Randall,  William  Randall,  and  Susannah  the  wife  of 
Beyamin  Ragless.  John  Randall,  and  William  Randall 
both  died  infants  and  unmarried.  Mr.  and  Mrs.  Ragless 
had  issue  one  child  only,  John  Ragless,  one  of  the  Defend- 
ants to  the  suit. 


During  the  period  which  elapsed  between  the  death  of 
Mrs.  Randall  and  that  of  her  sister,  Mrs.  Greenfield, 
the  trustees  of  the  will,  had,  from  time  to  time,  invested 
and  accumulated  the  three-eleventh  shares  of  the  divi- 
dends bequeathed  to  Mrs.  Randall  during  her  life. 
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The  bill  was  filed  by  some  of  the  children  and  grand-  1851. 

children  of  Mrs.  Qreenfieldy  for  distribution  of  the  resi- 
due ;  and  the  only  question  in  the  Cause  was  as  to  the 
devolution  of  the  accumulated  dividends. 

On  the  part  of  the  Plaintiff  it  was  contended  that  the 
dividends  of  the  parents'  shares  of  the  residue  were  in- 
tended to  go  to  their  children,  only  by  way  of  substitu- 
tion for  their  parents,  in  case  they  survived  their  pa- 
rents :  and  that,  as  Mrs.  Randall's  children  had  all  of 
them  died  in  her  lifetime,  the  dividends  of  her  share 
formed  part  of  the  capital  of  the  residuary  estate  and 
ought  to  be  distributed  accordingly. 

On  the  part  of  John  Ragless  as  representing  the  de- 
ceased children  of  Mrs.  Randally  it  was  contended  that 
those  children  took  vested,  transmissible  interests  in  the 
three-eleventh  shares  of  the  dividends,  in  the  same  way 
as  they  would  have  done  if,  instead  of  being  a  gift  of  di- 
vidends pour  autre  vie^  it  had  been  a  simple  gift  of 
capital. 

Mr.  Stuart  and  Mr.  Murray  appeared  for  the  Plain- 

tifis. 

Mr.  Fleming  and  Mr.  A.  Hill  for  parties  in  the  same 
interest. 

Mr.  Malins  and  Mr.  W,  M.  Mackeson  for  the  De- 
fendant, John  Ragless. 

Mr.  Kent/on  Parker  and  Mr.  Berkeley ^  for  the  trus- 
tees. 
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Homer 

V, 

Gould. 


The  Vicb-Chancbllor  : 

I  have  no  hesitation  in  coming  to  the  condurioii  that 
the  gift  of  the  dividends  was  an  absolute  gift,  and  that 
the  deceased  children  of  Mrs.  Randall,  consequently, 
took  vested  interests.  It  is,  of  course,  impossible  to  say 
what  v^as  the  intention  of  the  testator.  Very  probably 
it  was  the  other  way ;  but  I  can  only  construe  the  wiU  as 
I  find  it. 


It  is  clear  that  if  the  interest  of  a  sum  of  money  were 
given  to  C.  2>.  during  the  life  of  J.  5.,  and  C  2>.  were 
to  die  living  J.  £f.,  the  representatives  of  C  2>.  would 
be  entitled :  and  I  can  see  no  distinction  between  such  a 
case  and  the  present  one.  The  accumulations  must, 
therefore,  go  to  the  persons  now  representing  Mrs.  JBoii- 
ddWs  children.* 


*  In  the  course  of  the  hearing  of  the  Cause,  it  was  said 
that  Sir  X.  ShadweU,  on  the  Cause  coming  before  him  on  the 
original  hearing,  had  expressed  an  opinion  that,  as  Mrs.  BoH' 
dalTa  children  had  died  in  her  lifetime,  they  were  not  entitled 
to  the  dividends  of  her  share. 
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STEVENS  V.  WILLIAMS.  I851. 

Motion,  by  Defendant,  that  the  next  friend  of  the     ^ .-^ 

Plamtiff,  a  married  waman^  might  give  security  for  the        j^  *.^ 

costs  of  the  suit.  JFoman. 

Nextfriend. 

The  next  friend  was  a  relation  of  the  Plaintiff's,  and  co^f 

she  swore  that  he  was  the  only  person  whom  she  could  "^ 

procure  to  be  her  next  friend,  in  a  suit  instituted,  as  ^^^  ordered  to 
this  was,  against  a  rich  banker  in  her  neighbourhood,  be  given  in  a 

The  next  friend  was  not  aUeged  to  be  in  debt,  and  the  •^^  ia  which 

®  a  mamed  wo- 

only  objection  that  was  made  to  him,  was  that  he  was  a  man  was  Plain- 
labourer.  ^  ^y  ^®'  next 

friend,  the  next 
friend  being  a 
Mr.  BeiheU  and  Mr.  Olasse  moved,  and  cited  Penr  labourer. 

nington  v.  Alvin  (a)  and  JDrinan  v.  Mannix{b). 

Mr.  Rolt  and  Mr.  Renshaw,  opposed,  and  cited 
Dowden  v.  Hook  (c).  Fellows  v.  Barrett  {d),  and  Jones 
V.  Fawcett.  They  said  that  a  Defendant  had  no  right 
to  insist  on  the  solvency  of  a  next  friend,  except  where 
the  Plaintiff  applied  to  change  him ;  and  that  there 
were  peculiar  circumstances  in  Pennington  v.  Alviny  on 
which  the  decision  in  that  case  was  founded. 

The  Vice-Chancellor  said  that  any  person  might 
institute  a  suit  on  behalf  of  an  infant ;  but  a  suit  in 
which  a  married  woman  was  Plaintiff;  was  her  own  suit, 

(a)  1  Sim.  &  Stu.  264.  (c)  8  Beav.  399. 

(b)  3  Dru.  &  Warr.  164.  (d)  1  Keen,  119. 
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Stevens 

V, 

Williams. 


and  her  next  friend  was  selected  by  her :  that  the  reason 
given  by  Lord  Langdale  for  his  decision  in  JDowden  v. 
Hook,  led  him  to  a  contrary  conclusion ;  and  that  he 
must  act  according  to  what  was  stated  to  be  the  practice 
of  the  Court  in  Pennington  v.  Alvin  and  Drinan  v. 
Mannix,  and  should  make  the  same  order  as  was  sug- 
gested in  the  former  and  made  in  the  latter  of  those 
cases,  namely,  that  all  proceedings  in  the  suit  should  be 
stayed  until  security  for  costs  should  be  given  in  the 
usual  manner.* 


*  The  notice  of  motion  asked  that  the  Master  might  be 
directed  to  approve  of  the  security ;  but  it  was  said  that  the 
security  to  be  given  was  a  bond  for  1 00/. 
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BELL  V.  JACKSON.  1851: 

6th  May. 

1  HIS  was  a  special  case,  stated  for  the  opinion  of  the  - 

Court  under  Sir  Oeo.  Turner's  Act^  IS  &  14  Vict.  c.  36.     Construction. 

Thomas  Biddies  the  elder  made  his  will  dated  the  4Q00/.  to  his 
25th  of  October  1834,  which,  so  far  as  it  need  be  stated,  granddaughter, 

wasasfoUows:  *"i^irr^*^i^ 

executors  to  paj 

it  to  her  on  her 
"I  give  to  my  granddaughter,  Elizabeth  Biddies  Noon,  attaining twenty- 

the  sum  of  4000Z.,  to  be  paid  to  her  on  her  attaining  the  piy'tiie  interest 
age  of  twenty-one  years  :  and  I  direct  my  executors  to  of  it  for  her 
place  the  same  out  at  interest,  and  apply  a  competent  3^,^^°^*^^^ 
part  of  such  interest  for  her  maintenance,  education  or  nority.    By  a 
advancement  in  life,  until  she  shall  attain  that  age  :  but,  ^^^  ^®  ^T 
in  case  she  shall  die  under  that  age,  then  the  said  prin-  granddaughter 
cipal  sum  and  all  unapplied  interest,  and  her  share  of  should  have 
the  residue  of  my  estates,  shall  go  and  belong  unto  all  of  ooool^forher 
my  sons  and  my  daughter,  Mary,  in  equal  shares,  abso-  maintenance, 
lutely  for  ever.     I  give  devise  and  bequeath  all  the  until  she  attained 
residue  and  remainder  of  my  real  and  personal  estate  ^^j  ^^^^  ^g' 
whatsoever,   equally   between    and    amongst    my  sons,  interest  of  the 
James,  Robert,  John,  William  and  Thomas,  my  daugh-  ghoSd^be^iweu. 
ter  Mary,  and  the  said  Elizabeth  Biddies  Noon,  and  to  midate^  and 

their  several  heirs,  executors,  administrators  and  assigns,  *^***  ^^  ^®' 

,     1  ^  ,    „  attauungtwenty- 

absolutely.  three,  Ms  exe- 

cutors shoidd 
have  the  whole  settled  upon  her,  for  her  life*  and,  after  her 
death,  to  her  child  or  children,  in  equal  proportions  so  that 
no  husband  of  hers  might  spend  it.  The  granddaughter  attained 
twenty-three,  and  died  without  having  had  a  child  and  without  the 
executors  having  made  anv  settlement  of  the  legacy. 

Held  that  the  gift  in  the  will,  was  an  absolute  gift,  and  that,  in 
the  events  that  had  happened,  it  was  not  affected  by  the  codicil. 
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185 1 .  The  testator  made  a  codicil  dated  the  2l8t  of  January 

18379  which,  so  far  as  it  need  be  stated,  was  as  follows : 

*^  I  will  and  direct  that  my  granddaughter,  Elizabeih 
Biddies  Noan^  shall  only  have  the  interest  of  2000Z.,  for 
her  maintenance,  education  and  bringing  up  until  she 
arrives  at  the  age  of  twenty-three  years;  and  the  in- 
terest of  the  other  2000/.  I  direct  my  executors  to  put 
out  to  interest,  so  that  it  may  become  principal,  and,  at 
the  time  of  the  said  Elizabeth  Biddies  Noon  arriying  at 
the  age  of  twenty-three  years,  I  hereby  direct  my  said 
executors  to  have  the  whole  settled  upon  her  far  her  life^ 
and^  after  deaths  to  her  child  or  children^  in  equal  pro- 
portions, so  that  no  husband  of  hers  may  spetid  itJ*^ 

The  testator  made  a  second  codicil,  dated  the  22nd 
November  1839,  which,  so  far  as  it  need  be  stated,  was 
as  follows : 

'^  I  hereby  revoke  that  portion  of  my  will  which  gives 
the  rest  and  residue  of  my  personal  estate  to  be  divided 
amongst  my  several  sons  and  daughters  and  Elizabeth 
Biddies  Noon  (except  in  case  of  the  death  of  the  said 
Elizabeth  Biddies  Noon)  :  and  I  do,  hereby,  give  the 
whole  of  the  residue  of  my  personalty,  to  my  son  Thomas 
Biddies^  he  paying  the  whole  of  my  funeral  and  testa- 
mentary expenses  instead  of  a  portion  of  its  being  borne 
by  my  three  sons,  John,  William  and  Thomas  Bid- 
dies:' 

The  testator  died  on  the  5th  of  December  1839.  His 
executors  set  apart  and  invested  a  sufficient  part  of  his 
estate,  to  satisfy  the  legacy  of  4000/. ;  but  they  did  not 
make  a  settlement  of  it  pursuant  to  the  direction  in 
the  first  codicil. 
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Elizabeth  Biddies  Noon  attained  23,  in  1845.  In 
1849,  she  married  the  Plaintiff;  and,  by  the  settlement 
then  made,  she  assigned  all  her  interest  in  the  legacy  of 
4000/.,  to  the  Plaintiff,  subject  to  a  proviso  that  nothing 
therein  contained  should  prejudice  her  sole  and  separate 
life-interest  in  the  legacy.  In  February  1851  she  died 
without  having  had  any  issue,  and  without  any  settle- 
ment of  the  legacy  having  made  pursuant  to  the  direc- 
tion in  the  first  codicil.  All  the  interest  of  the  legacy 
was  paid  to  her  up  to  the  time  of  her  death. 
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Bell 

V. 

Jackson. 


The  question  was  whether,  in  the  events  which  had 
happened,  the  Plaintiff  took  any  and  what  interest  in 
the  legacy  of  4000/.  bequeathed  by  the  will  and  first 
codicil  ? 

Mr.  Freeling,  for  the  Plaintiff,  said  that  the  gift  of 
the  legacy,  in  the  will,  was  an  absolute  gift ;  and  that, 
though  it  was  cut  down  by  the  first  codicil,  it  was  cut 
down  only  for  certain  purposes ;  and  that,  where  there 
was,  first,  an  absolute  gift,  and  then  a  revocation  of  it 
for  specified  purposes,  if  those  purposes  failed,  the  abso- 
lute gift  took  effect.  Lassence  v.  Herney  (a)  and  Mayer 
V.  Tawnsend{b). 

Mr.  WooUey  appeared  for  the  Defendant,  the  testator'^s 
surviving  executor,  and  submitted  the  question  to  the 
Court. 


The  Vicb-Chancbllor  held  that  the  interests  in  the 
legacy,  which  Mrs.  BelFs  children  would  have  taken,  if 
she  had  had  any,  were  carved  out  of  the  absolute  gift  of 

(a)  1  Macn.  k  Grord.  551      See  judgment  561  and  562. 

(6)  3  Beav.  443. 
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1851.  the  legacy  in  the  will ;  and  that,  as  she  had  never  had  a 

Bell  child,  the  absolute  gift  in  the  will  remained  unaffected  : 

V.  and  he  declared  that  she  took  an  absolute  interest  in  the 

legacy,  subject  to  the  interests  of  her  children,  if  she  had 

had  any.* 

*  The  Court  has  no  power  to  make  a  decree  or  order  on  a 
special  case.     See  13  &  14  Viet.  c.  35,  sect.  14. 
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9th,  10th,  12th,  J 

27th,  28th,  and  IN  the  spring  of  1844,  a  scheme  was  formed,  by  certain 

^  9t       ay.^  individuals  in  concert  with  the  Great  Western  Railway 

Agreement.  Company,  for  making  a  broad-gauge  railway  from  Wolver- 

Fleading,  hampton  by  Worcester  to  Oxford ;  where  it  was  to  unite 

pany.  with  the  Great  Western  Railway ;  and,  in  August  fol- 

.      .,  lowing,  the  committee  of  management  of  the  projected 

A  railway  com-        „  i     .       i      i.  ^         x%r 

pany  constituted  railway,  agreed,  with  the  directors  of  the  Great  Western, 

under  an  Act  of 

Parliament,  agreed,  with  two  other  railway  companies,  that  the  whole 
concern,  without  incumbrauce,  when  completed,  should  be  worked  by 
those  two  Companies,  who  should  have  perfect  control  and  exercise 
all  the  rights  of  the  first-mentioned  Company,  and  who  should  find 
stock,  and  work  the  concern  for  twenty-one  years. 

Held  that  the  agreement  was  illegal,  as  being  in  violation  of  the 
Act  under  which  the  first-mentioned  Company  was  constituted  ;  and 
that,  though  a  very  large  majority  of  the  shareholders  present  at  a 
meeting,  had  sanctioned  the  agreement,  the  dissentients  might  file 
a  bill  on  behalf  of  themselves  and  the  other  shareholders  against  the 
Company  and  its  directors,  to  have  it  declared  void. 

Railway  Company. 

A  railway  Act  enacted  that  the  railway  should  be  constructed,  in 
all  respects  to  the  satisfaction  of  the  engineer  of  the  Great  Western 
(a  broad-gauge  railway)  and  that  it  should  be  formed  of  such  gauge, 
and  according  to  such  mode  of  construction  as  to  admit  of  its  being 
worked  continuously  with  the  Great  Western. 

The  Court  was  of  opinion  that  the  railway  might  be  constructed  on 
the  narrow  gauge  as  well  as  the  broad. 
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to  grant  a  lease  of  it  to  that  Company,  on  certain  terms 
(which,  however,  were  varied  by  an  agreement  of  the 
20th  of  September  1844):  and  the  Oreat   Western 
agreed  to  use  their  exertions  and  influence  to  obtainan  Act 
of  Parliament  for  making  the  railway.  Accordingly,  in  the 
next  session  of  Parliament,  a  Bill  was  brought  in  for  that 
purpose;  and, after  encountering  great  oppositionfrom  the 
Company  then  called  the  London  and  Birmingham  Rail- 
way Company,  it  received  the  royal  assent  in  August 
1845.     By  it  the  projected  Company  was  incorporated 
as :  "  The  Oxford^  Worcester  and  Wolverhampton  Rail- 
way Company :  ^'  and,  after  reciting  that  the  formation 
of  the  intended  railway,  would  be  beneficial  to  the  inter- 
ests of  the  Oreat  Western,  the  Act  empowered  that 
Company  to  subscribe  to  and  become  shareholders  in  the 
undertaking,  to  the  extent  of  750,000/. ;  and  to  depute 
a  person  to  vote  on  their  behalf,  at  meetings  of  the  Com- 
pany ;  and  to  nominate  six  members  of  their  body,  to  be 
directors  of  the  Company.    The  Act  then  enacted  that 
the  railway  should  commence  by  a  junction  with  the  Ox- 
ford branch  of  the  Great  Western,  and  terminate  at  or  near 
the  Wolverhampton  station  of  the  Orand  Junction  Rail- 
way Company :  that  the  railway  should  be  constructed  and 
completed,  in  all  respects,  to  the  satisfaction  of  the  engi- 
neer of  the  Oreat  Western,  and  should  be  formed  of  such 
gauge  and  according  to  such  mode  of  construction  as 
would  admit  of  its  being  worked  continuously  with  the 
Great  Western :  and,  after  reciting  that  the  railway  was 
intended  to  be   connected  with   the  Birmingham  and 
Gloucester  Railway  at  Abbotswoodj  and  with  the  Grand 
Junction  at  or  near  Wolverhampton^  the  Act  enacted 
that  the  Company  thereby  incorporated,  should  lay  down 
and  maintain,  upon  the  whole  extent  of  its  line  between 
the  junction  of  it  with  the  Birmingham  and  Gloucester 
at  Abbotswood  and  the  junction  of  it  with  the  Orand 
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Jonction  near  Wolverhampton^  additional  rails  adapted 
to  the  gauge  of  those  two  railways,  so  as  to  allow  of  the 
free  passage  of  carriages  passing  to  or  from  them.*  A 
subsequent  section  empowered  the  Company  to  lease 
their  railway  to  the  Great  Western,  for  such  term  of  years 
and  on  such  conditions  as  might  be  mutually  agreed  on, 
and  also  to  sell  it  to  the  Great  Western ;  and  it  enacted 
that,  after  such  sale,  the  two  railways  should  be  amalga- 
mated. The  Act  then  empowered  the  Oxford,  Worcester 
and  Wolverhampton f  and  the  Great  Western  Companies, 
to  enter  into  such  contracts  for  effecting  the  purposes 
aforesaid,  or  for  otherwise  working  or  using  the  railway 
or  any  part  thereof,  or  for  the  maintenance  and  repair 
thereof  or  any  part  thereof,  as  those  two  Companies  might 
deem  advisable)  and  subject  to  such  terms  and  conditions 
as  might  be  mutually  agreed  upon  between  them ;  and  it 
enacted  that  any  contract  or  agreement  made,  before  the 
passing  of  the  Act,  for  any  of  the  purposes  aforesaid,  by 
the  provisional  committee  of  the  Oxford,  Worcester  and 
Wolverhampton  Railway,  add  the  directors  of  the  Great 
Western,  should  be  as  valid  and  binding  as  if  made  subse- 
quently to  the  passing  of  the  Act  and  in  conformity  with  its 
provisions:  and,  after  reciting  that  the  Great  Western  were 
willing  to  undertake,  in  case  of  need,  the  due  completion 
of  the  railway,  it  empowered  the  Great  Western  to  com- 
plete it,  in  case  the  Oxford,  Worcester  and  Wolverhamp- 
ton Company  should  not  do  so  within  the  time  limited  by 
the  Act:  and,  after  reciting  that  the  Great  Western 
Company  were  or  might  become,  not  only  lessees  or  pur- 
chasers of  the  intended  railway  or  subscribers  to  it,  but 
would  also  derive  considerable  advantage  from  the  con- 
struction of  it,  by  means  of  the  additional  traffic  which 
would  be  brought  upon  their  main  line,  and,  therefore. 


*  Sect.  44.     It  is  referred  to  in  the  judgment. 
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it  was  reasonable  to  subject  the  Great  Western  to  the 
provisions  of  an  Act  of  the  then  last  session,  entitled, 
*'  An  Act  to  attach  certain  Conditions  to  the  Construction 
of  future  Railways,"  &c.  (7  &  8  Vict.  c.  85),  the  Act  en- 
acted that  the  provisions  of  that  Act  should  apply  to  and 
include  the  Great  Western  in  the  same  manner  and  to 
the  same  extent  as  if  that  Company  had  not  been  incor- 
porated until  the  passing  of  the  now*stating  Act. 


1851. 


The  Great  Western,  in  exercise  of  the  powers  given  to 
them  by  the  Act,  took  shares  in  the  railway  to  a  large 
amount,  and  appointed  members  of  their  own  body  to  be 
directors  of  it.  On  the  22nd  of  Novera.l845,the  Oxford^ 
Worcester  and  Wolverhampton  Company,  finding  that  a 
greater  capital  would  be  required  for  making  their  rail- 
way than  they  at  first  supposed,  one  of  their  directors 
wrote  to  the  chairman  of  the  Great  Western,  requesting 
that  Company  to  take  into  consideration  the  propriety  of 
granting  them  a  higher  rent  and  other  more  favourable 
terms  for  the  lease  of  their  railway,  than  they  had  stipu- 
lated for  by  the  agreement  of  September  1844.  On  the 
25  th  of  November,  the  chairman  wrote,  in  answer,  that 
he  would  bring  the  letter  before  the  directors  of  the 
Great  Western ;  and  that  he  fully  admitted  the  reason- 
ableness of  the  grounds  on  which  an  alteration  in  the  terms 
of  the  agreement  was  applied  for.  On  the  1 0th  of  Feb- 
ruary 1846,  the  directors  of  the  Great  Western  came  to 
certain  resolutions  for  granting  an  increased  rent  and 
other  more  favourable  terms  to  the  Oxford^  Worcester 
and  Wolverhampton  Company :  and,  the  shareholders  of 
the  Great  Western,  at  a  general  meeting  held  on  the  12th 
of  the  same  month,  empowered  their  directors  to  enter 
into  an  arrangement  with  the  directors  of  the  Oxford, 
Worcester  and  Wolverhampton  Company,  for  modifying, 
in  favour  of  the  latter,  certain  of  the  terms  of  the  agree- 
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ment,  subject  to  such  conditions  as  might  seem  equitable 
between  the  Companies.  Those  resolutions  were  made 
known  to  the  Oxford,  Worcester  and  Wolverhampton 
Company ;  and  on  the  27tb  of  the  same  month,  the 
shareholders,  at  a  meeting,  empowered  their  directors  to 
enter  into  an  agreement,  with  the  directors  of  the  Great 
Western,  for  modifying  the  terms  previously  arranged  for 
the  lease  of  their  line  to  that  Company,  subject  to  such 
conditions  as  might  seem  equitable  between  the  Com- 
panies. 


The  bill,  which  was  filed  in  March  1851,  by  three  of 
the  shareholders  in  the  Oxford^  Worcester  and  Wolver- 
hampton Company,  on  behalf  of  themselves  and  the  other 
shareholders  except  the  Defendants,  against  that  Com- 
pany and  the  directors  of  it,  and  also  against  the  London 
and  North- Western  and  the  Midland  Counties  Com- 
panies, after  stating  as  above,  alleged  that  it  was  for  the 
interest  of  the  shareholders  in  the  Oxford^  Worcester  Bnd 
Wolverhampton  Company,  that  the  line  of  that  Com- 
pany's railway,  should  be  worked  in  concert  with  the 
Great  Western ;  and  that  it  was  the  duty  of  the  directors 
of  the  former  Company,  to  have  carried  into  effect  the 
agreement  of  September  1844  modified  only  by  the  said 
resolutions  of  the  Great  Western  Company  ;  and  that  the 
Oxford,  Worcester  and  Wolverhampton  Company,  pro- 
ceeded with  their  works  and  the  same  were  laid  out 
with  the  view  of  working  their  line  in  concert  with  the 
Great  Western,  on  the  broad  gauge,  according  to  their 
Act  of  Parliament  and  in  pursuance  of  their  agreement 
with  the  Great  Western ;  but  that,  difficulties  having 
arisen  in  raising  the  capital  necessary  for  the  said  works, 
the  further  progress  thereof,  was  partially  suspended. 


The  bill  then  stated  that  a  majority  of  the  directors  of 
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the  Oxford^  Worcester  and  Wolverhampton  Company, 
had Jately  determined  not  to  carry  into  effect  the  agree- 
ment so  modified  as  aforesaid,  or  to  enter  into  any 
agreement  whatever  with  the  Great  Western,  or  to  work 
their  line  in  connection  with  that  Company ;  and  that 
they  had  entered  into  the  following  arrangement  with 
the  London  and  North- Western  and  the  Midland  Coun- 
ties Companies : — 
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"  The  Oxford^  Worcester  and  Wolverhampton  Railway 
to  be  completed,  as  a  narrow-gauge  double  line,  (except 
as  follows)  ready  for  efficient  working  in  all  respects,  from 
the  Sucks  line  at  Oxford:  The  whole  concern  without 
incumbrance,  when  completed^  to  be  worked  by  the  London 
and  North  Western  and  Midland  Companies^  who  shall 
have  perfect  control^  and  exercise  all  the  rights  of  the 
Oxford,  Worcester  and  Wolverhampton  Company^  and 
who  shall  find  stock  and  work  the  concern  for  twenty-one 
years  on  the  following  terms :  The  gross  receipts  from  all 
sources,  to  be  carried  to  a  common  fund  out  of  which  the 
following  charges  are  to  be  paid  in  the  order  stated  : — 

First.  53,000/.  ^cr  annum  to  the  Oxford,  Worcester 
and  Wolverhampton  Company,  to  provide  for  debentures 
and  preference  shares,  or  such  less  or  greater  sum,  not 
exceeding  60,000/.,  as  may,  from  year  to  year,  be  suffi- 
cient, within  such  limit,  to  provide  for  such  charges. 

Secondly.  63,000/.  to  be  taken,  by  the  London  and 
North  Western  and  Midland  Companies,  for  working 
expences  wear  and  tear  &c. 

Thirdly.  The  balance  of  gross  receipts  (the  excess,  if 
any,  above  106,000/.)  to  be  divided  in  the  proportions  of 
two-thirds  to  the  Oxford^  Worcester  and  Wolverhampton 
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Company,  and  one-third  to  the  London  and  North  West- 
em  and  Midland  Companies,  until  the  gross  receipts 
reach  150,000/.  ^^r  annum^  from  which  point  all  excess 
receipts  above  150,000/.,  shall  be  equally  divided  between 
the  Oxford,  Worcester  and  Wolverhampton  Company 
and  the  London  and  the  North  Western  and  Midland 
Companies. 

There  is  divided 


to  O.  W.  &  W. 

Under  this  when  1  ^io6,000  £53,000 
earnings  are      J 

„                ^151,000  83,000 

je201,000  108,000 


toi.  &N.W. 
&  Mid.  Cos. 

£63,000 

68,000 
33,000. 


Should  more  than  53,000/.  be  required  to  pay  interest  and 
debentures,  the  excess,  within  the  limit  of  60,000/.,  also 
to  be  paid  to  the  Oxford^  Worcester  and  Wolverhampton 
Company :  Equal  mileage  rates  to  be  allowed  to  the  Ox- 
fordf  Worcester  and  Wolverhampton  account*  for  all 
traffic  passing  over  the  lines  of  the  Oxford,  Worcester 
and  Wolverhampton,  and  London  and  North  Western 
or  Midland  Companies.  The  route  by  which  the  traffic 
where  the  lines  of  the  three  parties  to  this  agreement  go 
to  and  from  the  same  places,  to  be  settled  by  Messrs. 
Peto  and  Glyn,  or  Mr.  Beale^  with  an  umpire  in  case  of 
need  ;  it  being  expressly  understood  that,  while  the  Ox- 
ford, Worcester  and  Wolverhampton  is  credited  with  its 
fair  and  full  amount  of  traffic,  the  interests  of  the  London 
and  North  Western  and  Midland  Companies,  who  take 
the  responsibility  of  this  agreement,  shall  also  be  equally 
considered  in  the  matter ;  it  being  understood  that  every 
thing  is  to  be  done  with  a  view  of  treating  the  lines  of 
the  Oxford,  Worcester,  Wolverhampton  and  the  London 
and  North  Western  and  Midland  Companies,  as   one 
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interest  as  respects  the  competition  of  other  Compa- 
nies. 

A  single  line  only,  with  proper  sidings  and  passing 
places,  and  the  telegraph,  to  be  laid  down,  in  the  first  in- 
stance, between  Oxford  and  Moreton-in-the-Marsh  (or 
Daylesford) ;  but  the  line  to  be  doubled,  at  the  cost  of 
the  Oxford,  Worcester  and  Wolverhampton  Company,  pro- 
vided, during  the  existence  of  this  agreement,  the  traffic 
requires  it : 

A  junction  to  be  made,  by  the  Oxford^  Worcester 
and  Wolverhampton  Company,  with  the  Siovr  Vale  line 
at  Tipton, 

All  liabilities  to  be  provided  for  (under  the  meaning  of 
clause  2)  by  the  Oxford^  Worcester  and  Wolverhampton 
Company. 

The  canals  and  Moreton  tramway  to  be  treated  as 
part  of  the  railway,  and  as  included  in  the  arrangement. 

Any  question  as  to  the  sufficiency  or  extension  of  ac- 
commodation of  line,  works,  stations  &c.,  as  well  as  all 
other  questions  arising  under  the  agreement  and  during 
the  continuance  of  the  same,  to  be  settled  by  the  arbi- 
tration of  Mr.  T.  Smith  and  Mr.  Peto^  with  an  imipire 
chosen  by  them  if  needed. 

Memobanddm. 
It  is  understood  that,  if  any  porti(Hi  of  the  line  be 
ready  for  working,  with  proper  stations  &c.,  before  the 
remainder,  Mr.  Glt/n  shall  fix  the  terms,  as  between  the 
Company  on  whose  line  the  same  abuts  and  the  Oxford, 
Worcester^  and  Wolverhampton  Company  and  under  this 
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1851.         agreement,  on  which  the  same  is  to  be  worked  mitil  the 
whole  be  completed. 

The  bill  then  set  forth  certain  resolutions  which  were 
come  to,  with  reference  to  the  said  arrangement,  at  a 
meeting  of  the  directors  of  the  Oxford^  Worcester  and 
Wolverhampton  Company,  on  the  21st  of  February  1851. 
One  of  them  was  that  the  seal  of  the  Company  should  be 
affixed  to  the  memorandum  of  agreement  then  read, 
made  by  Mr.  Peto  with  Mr.  Glyn  and  Mr.  EUis^  in 
token  of  the  approbation  of  that  Company,  of  such  me- 
morandum :  and  that  the  document,  when  sealed,  should 
be  delivered,  as  an  escrow,  to  the  solicitors,  with  instruc- 
tions to  exchange  the  same  for  a  similar  document  exe- 
cuted by  the  London  and  North  Western  Company  ;  and 
that,  at  the  time  of  making  such  exchange,  certain  other 
resolutions  (which  also  the  bill  set  forth)  should  be 
attached,  with  the  seal  of  the  Oxford^  Worcester  and 
Wolverhampton  Company  appended.  One  of  those  other 
resolutions  was  that  the  Oxford^  Worcester  and  Wolver- 
hampton  Company  retained  power  to  insure  full  develop- 
ment of  the  traffic  of  the  line,  in  a  manner  satisfactory  to 
the  board  of  directors. 


The  bill  next  stated  that  Mr.  Glyn  and  Mr.  Peto 
were  the  chairmen  of  the  London  and  North  Western 
and  Chester  and  Holyhead  Companies,  the  line  of  which 
last-mentioned  Company  was  worked  under  an  agree- 
ment with  the  North  Western  Company;  and  that 
Mr.  JBeale  was  a  director  of  the  Midland  Counties  Com- 
pany :  and  that,  at  a  meeting  of  the  shareholders  of  the 
Oxford,  Worcester  and  Wolverhampton  Company  held  on 
the  28th  of  February  1851,  the  before-mentioned  arrange- 
ment was  reported  to  the  meeting  and  adopted  by  the  ma- 
jority of  votes,  and  that  it  had  been  sealed  with  the  seals  of 
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the  three  Companies,  parties  to  it,  and  that  they  were 
about  to  take  steps  to  carry  it  into  effect :  That  the 
agreement  was  contrary  to  the  interests  of  the  Oxford^ 
Worcester  and  Wolverhampton  Company,  and  to  the 
constitution  of  that  Company,  and  to  the  spirit  and 
express  enactments  of  their  Act,  and  was  not  authorized 
by  any  Act  relating  to  the  three  Companies  or  any  of 
them,  and  was  beyond  and  inconsistent  with  their  powers : 
that  the  Oxford^  Worcester  and  Wolverhampton  Com- 
pany's Act  did  not  authorize  the  laying  down  of  rails  on 
the  whole  of  their  line,  on  the  narrow  gauge,  or  indeed 
on  any  part  of  it  south  of  A  bbotswood ;  but  the  direc- 
tors of  that  Company  were  expending  its  monies  and 
funds  in  constructing  the  Oxford^  Worcester  and  Wolver- 
hampton  Railway,  throughout  its  whole  length,  on  the 
narrow  gauge ;  and  that  they  were  not  constructing,  nor 
did  they  intend  to  construct  that  Company^s  works 
according  to  the  provisions  of  its  Act  of  Parliament; 
and  they  had  wholly  abandoned  all  intention  to  construct 
them  pursuant  to  those  provisions;  and  that,  by  the 
last-mentioned  agreement,  the  powers  given  to  the  Ox- 
ford, Worcester  and  Wolverhampton  Company,  were  at- 
tempted to  be  delegated  to  the  London  and  North  Wes- 
tern and  the  Midland  Counties  Companies.  The  bill 
charged  that  it  was  not  and  never  could  be  the  interest, 
nor  was  it  the  intention  of  the  London  and  North  Wes- 
tern and  the  Midland  Counties  Companies,  to  fairly  and 
efficiently  work  the  Oxford,  Worcester  and  Wolverhamp- 
ton Railway,  or  to  fairly  develop  the  traffic  thereof; 
inasmuch  as  that  Railway  was  and  must  be  a  competing 
line  to  the  lines  of  the  other  two  Companies ;  and  it  was 
their  interest  and  would  be  their  aim  and  object  to 
divert,  from  the  Oxford,  Worcester  and  Wolverhampton 
Railway  to  their  own  lines,  all  traffic  beyond  such  an 
amount  as  would  produce  the  annual  sum  of  106,000/. 


1851. 
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The  bill  prayed  that  the  agreement  with  the  London 
and  North  Western  and  the  Midland  Counties  Com- 
panies might  be  declared  to  be  at  variance  with  the  pro- 
visions of  the  Oxford,  Worcester  and  Wolverhampton 
Company ^s  Act,  and  to  be  void ;  and  that  the  directors 
of  that  Company,  and,  if  necessary,  that  Company  itself, 
and  that  the  London  and  North  Western  and  the  Midland 
Counties  Companies,  might  be  restrained  from  carrying 
the  agreement  into  effect,  and  from  constructing  the 
railway  pursuant  thereto,  or  otherwise  than  according  to 
the  provisions  of  the  Act  for  making  it,  and  from  ex- 
pending any  of  the  funds  of  the  Company  in  constructing 
the  railway  in  conformity  to  the  agreement. 


The  contents  of  the  bill  were  verified  by  an  affidavit 
made  by  the  Plaintiffs.  An  affidavit  made  by  three  of 
the  directors  of  the  Oxfordy  Worcester  and  Wolverhamp- 
ton Company,  stated  that  they  had  been  advised  and 
believed  that  the  agreement  of  September  1844,  was  not 
valid  or  binding  on  the  Oxford,  Worcester  and  Wolver- 
hampton  or  on  the  Oreat  Western  Company,  nor  was 
snch  agreement,  as  modified  by  the  resolution  of  the 
Great  Western  Company  of  the  10th  of  Feb,  1846, 
valid  or  binding  on  those  Companies  or  either  of  them ; 
and  that  there  was  no  valid  or  binding  agreement 
between  them :  that  the  Oxford,  Worcester  and  Wolver- 
hampton Company  being  unable  to  conclude  any  satisfac- 
factory,  definite  and  legal  agreement  with  the  Great 
Western,  and  being  in  considerable  pecuniary  difficulty, 
mainly  occasioned  by  the  refusal  of  the  Great  Western 
to  conclude  any  valid  agreement  with  them,  the  directors 
of  that  Company,  in  January  1851,  determined  to  apply, 
to  some  other  Company,  to  enter  into  traffic  arrange- 
ments on  fair  terms,  with  a  view  to  the  benefit  of  the 
proprietors  of  the  O xf or d,  Worcester  smi  Wolverhampton 
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Company :  That  it  was  under  the  belief  that  such  ar- 
rangement was  then  necessary  and   expedient  for  the 
completion  of  the  Oxford^  Worcester  and  Wolverhampton 
Railway  and  the  welfare  of  the    Company,   that  the 
directors  of  that   Company   concluded  the  agreement 
with  the  London  and  North  Western  and  Midland  Com- 
panies :  That  that  agreement  was  adopted  by  an  over- 
whelming majority,   and  almost    unanimously,  by  the 
shareholders  in'the  Oxford^  Worcester  and  Wolverhamp- 
ton Company,  at  the  meeting  of  the  28th  February  1851 : 
That  the  deponents  were  informed  and  believed  that  it 
was  lawful   and  consistent  with  the  provisions  of  the 
Oxford,   Worcester  and   Wolverhampton  Railway  Act, 
that  the  broad  gauge  should  be  laid  down  only  on  one 
line  of  rails ;  and  that  it  was  intended^  by  the  directors 
of  that  Company y  that  a  single  line  of  rails  on  the  broad 
gauge^  should  be  laid  down  throughout  the  whole  length 
of  the  railway ;  and  that  there  was  not  any  provision  in 
the  Act,  which  prohibited  or  prevented  the  laying  rails 
on  the  narrow  gauge,  on  the  whole  of  the  said  railway : 
That,  believing  it  to  be  within  the  powers  of  the  Oxford, 
Worcester  and   Wolverhampton  Company  to  lay  down 
rails  on  the  narrow,  as  well  as  the  broad  gauge,  and 
that  the  exercise  of  such  power  was  within  the  financial 
means  of  the  Company,  and  that  the  agreement  with  the 
London  and  North  Western  and  the  Midland  Company, 
would  be,  thereby,  rendered  more  beneficial  to  the  Ox- 
ford, Worcester  and  Wolverhampton  Company,  the  direc- 
tors of  that  Company  proposed  to  lay  rails,  on  the  whole 
of  the  line,  as  well  on  the  narrow  as  on  the  broad  gauge, 
and  proposed  to  form  the  whole  of  the  railway  with 
reference    thereto.      The   deponents  denied    that    the 
directors  of  the  Oxford,  Worcester  and  Wolverhampton 
Railway  Company,  were  expending,  or  that,  unless  with 
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the  sanction  of  Parliament,  they  intended  thereafter  to 
expend  the  monies  and  funds  of  the  Company  in  con- 
structing the  railway  with  rails,  throughout  the  whole 
length,  on  the  narrow  gauge  only :  That  all  the  contracts 
that  had  been  entered  into  for  the  works  of  the  railway, 
were  entered  into  before  the  making  of  the  said  agree- 
ment, and  with  a  view  of  laying  down  rails  on  the  broad 
gauge,  throughout  the  whole  length  of  the  railway,  and 
that  no  change  in  the  terms  of  such  contracts,  had  been 
made,  or  was  intended  to  be  made,  except  in  so  far  as 
to   enable  the   Oxford^  Worcester  and  Wolverhampton 
Company  to  order  the  laying  of  the  narrow,  as  well  as 
of  the  broad  gauge  :   That  the  deponents  believed  that 
the  directors  of  the  Oxford^  Worcester  and  Wolverhamp- 
ton Railway  Company,  had  authority,  under  their  Act  of 
Parliament,  to  carry  on  and  complete  the  railway,  through- 
out the  whole  length,  so  as  to  be  adapted  to  work  con- 
tinuously with  the  Great  Western  Railway,  and  also  to 
have  rails  on  the  narrow  gauge  in  addition  thereto,  and 
that  the  funds  of  the  Company  were  more  than  sufficient 
to  accomplish  both  of  those  objects  :  That  the  directors 
of  the  Oxford^  Worcester  and  Wolverhampton  Company, 
were  then  constructing,  and  they  intended  to  construct 
their  railway,  in  conformity  with  the  provisions  of  their 
Act,  and  also  in  conformity  with  the  agreement  with  the 
London  and  North  Western  and  the  Midland  Company ; 
which  the  Deponents  were  advised  and   believed,  was 
not  in  violation  of  the  Act :  That,  by  the  agreement,  the 
powers  of  the  Act  were  not  attempted  to  be  delegated 
to  the  London  and  North  Western  and  the  Midland 
Company  :  that  the  deponents  denied  that  the  directors 
of  the  Oxford,  Worcester  and  Wolverhampton  Company 
had  determined  or  intended,  Bfi  part  of  the  arrangement 
with  the  two  other  Companies,  to  hand  over  to  them,  or 
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to  permit  them  to  receive  any  monies  or  revenues  of  the 
Company ;  and  that  they  had  been  informed  and  be- 
lieved that  the  agreement  was  legal. 

On  the  hearing  of  a  motion  for  the  injunction  prayed 
for  by  the  bill, 

Mr.  Roundell  Palmer  and  Mr.  G.  Z.  Russell  appeared 
for  the  Plaintiffs. 

Mr.  BethellsLTid  Mr.  Freeling  for  the  Great  Western 
Company,  and 

The  Solicitor' General^  Mr.  Rolt^  Mr.  Malins,  Mr. 
Willcock,  Mr.  Folletty  Mr.  Berkeley  and  Mr.  Jessel^ 
for  the  other  parties. 

In  the  course  of  the  argument,  which  is  stated  in  the 
judgment,  the  following  cases  were  cited:  Bagshawe  v.  The 
Eastern  Union  Railway  Company  {a)  ^  Ward  v.  The  So- 
ciety of  Attorneys  (&),  Colman  v.  The  Eastern  Counties 
Railway  Company  {c)^  Carlisle  v.  The  South  Eastern 
Railway  Company  (d),  Foss  y.Harbottle  {e),  Mozleyv, 
Alston  (/),  and  Lord  v.  The  Copper  Miners  Com- 
pany (g). 

The  Vicb-Chancellor  : 

The  bill  is  filed  by  three  of  the  shareholders  in  the 
Oxford^  Worcester  and  Wolverhampton  llailway  Com- 
pany, on  behalf  of  themselves  and  of  ^11  the  others ;  and 
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Ih)   1  Coll  370. 
(c)  4  Railw.  C.  513. 
{d)  1  Macn.  &  Gord.  689. 


{e)  2  Hare,  461. 
(/)  1  PhiU.  790. 
(^)  2  Phill.  740. 
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the  object  of  it  is  to  prevent  the  funds  of  the  Company 
from  being  applied  in  a  mode  in  which,  by  Act  of  Parlia- 
ment, they  are  not  authorized  to  be  applied ;  and  the 
parties  who  have  filed  this  bill,  were  clearly  entitled  to 
file  it  for  that  purpose.  No  doubt  the  parties  who  are 
materially  interested  in  the  question,  are  the  Great 
Western  Railway  Company  :  there  is  no  disguising  that, 
nor,  as  far  as  I  can  see,  is  there  any  wish  to  disguise  it. 
The  bill,  however,  is  filed  by  the  shareholders  in  the  Ox- 
fordy  Worcester  and  Wolverhampton  Railway  Company, 
and  the  principle  on  which  they  are  entitled  to  file  it  on 
behalf  of  themselves  and  all  the  other  shareholders,  is  that 
this  Court  will  not  allow  any  of  them  to  say  that  they  are 
not  interested  in  preventing  the  law  of  their  Company 
from  being  violated.  It  will  not  allow  any  of  them  to 
speculate  as  to  whether  it  would  be  more  advantageous 
to  do  something  which  the  Act  of  Parliament  does  not 
authorize  to  be  done;  and  therefore  it  is  that  a  very 
small  number  or,  indeed,  one  of  the  shareholders  may  file 
a  bill  on  behalf  of  the  whole  body,  although,  at  a  meet- 
ing of  the  Company,  a  large  majority  of  the  other  share- 
holders may  have  sanctioned  that  course  of  proceeding 
which  the  bill  complains  of.  The  shareholders  so  filing  this 
bill,  say  that  their  Company,  together  with  the  directors 
of  it,  have  entered  into  a  contract,  with  the  North  West- 
ern and  the  Midland  Companies,  to  make  a  railway  dif- 
ferent from  that  which  was  contemplated  by  the  Act  of 
Parliament,  and  so  to  apply  fimds,  which  the  Plaintiffit 
say  are  their  funds,  in  a  mode  in  which  they  were  never 
authorized  to  be  applied;  and,  therefore,  the  Plain- 
tifis  seek  to  restrain  them. 


The  case  was  rested  on  three  main  grounds.  First  of  all, 
it  was  said  that,  by  the  Act  of  Parliament  which  incorpo- 
rated the  Oxford,  Worcester  and  Wolverhampton  Company, 
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there  was  a  sort  of  union  constituted  between  them  and 
the  Great  Western  Railway  Company,  which  rendered 
it  impo&sible  for  the  Oxford^  Worcester  and  Wolver- 
hampton Company,  afterwards,  to  unite  themselves,  in 
interest,  with  the  North  Western  Company  or  the  Mid- 
land Company,  to  the  prejudice  of  the  Great  Western 
Company.  Secondly,  it  was  said  that,  if  that  be  not  a 
correct  view  of  the  case,  still  there  were  contracts  be- 
tween the  Oxford^  Worcester  and  Wolverhampton  Com- 
pany and  the  Great  Western  Company,  which  prevented 
them,  independently  of  the  Act  of  Parliament,  or,  if  not 
independently,  together  with  the  Act  of  Parliament, 
from  contracting  with  the  London  and  North  Western 
and  the  Midland  Counties  Companies :  and,  thirdly,  it 
was  said  that  the  contract  which  has  been  entered  into 
between  the  Oxford^  Worcester  and  Wolverhampton 
Company  and  the  North  Western  and  Midland  Compa- 
nies, is  a  contract  which,  irrespective  of  any  engagement 
of  the  Oxford^  Worcester  and  Wolverhampton  Company 
with  the  Great  Western  Company,  is,  of  itself,  an  illegal 
contract,  and,  therefore,  ought  not  to  be  carried  into 
effect :  and,  if  that  be  a  correct  view  of  the  law,  I  am 
clearly  of  opinion,  both  on  principle  and  authority,  that 
it  is  the  province  of  this  Court  to  prevent  the  contract 
from  being  carried  into  effect :  because,  on  the  principle 
that  has  been  so  often  laid  down,  this  Court  will  not 
tolerate  that  parties  having  the  enormous  powers  which 
railway  companies  obtain,  should  apply  one  farthing  of 
their  funds  in  a  way  which  differs,  in  the  slightest  degree, 
from  that  in  which  the  Legislature  has  provided  that  they 
shall  be  applied. 


1851. 


Beman 

V. 
RUFFORD. 


I  have  already  said  it  is  my  opinion,  and  it  is  my  strong 
opinion,  that  the  contract  which  has  been  entered  into 
between  the    Oxford^    Worcester  and    Wolverhampton 
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Company  and  the  North  Western  and  the  Midland  Com- 
panies, is  a  contract  which  is  illegal ;  at  the  same  time, 
it  is,  undoubtedly,  purely  a  legal  question ;  and,  there- 
fore, I  must  direct  a  case  to  be  stated  for  the  opinion  of 
a  Court  of  Law  upon  the  point. 


Then  the  question  arises  what  is  to  be  done  after  the 
case  is  stated,  and  before  the  opinion  of  the  Court  of  Law 
is  given  upon  it  I  That  I  take  to  be  purely  a  question  for 
the  discretion  of  this  Court.  The  present  Lord  Chan- 
cellory Lord  TrurOj  states  that  very  distinctly,  in  the 
case  to  which  I  was  referred :  The  Shrewsbury  and  Bir- 
mingham V.  T^e  London  and  North  Western  Railway 
Company  (A).  That  case  came  before  Lord  Trvro  on  a 
motion  to  dissolve  an  injunction  which  was  granted  after 
Lord  Cottenham  had  decided  that  the  contract  which  had 
been  entered  into  between  the  parties,  was  a  legal  con- 
tract, or,  at  all  events,  that  the  bill  which  sought  a  spe- 
cific performance  of  that  contract,  was  not  demurrable : 
and  Lord  TVuro,  evidently,  I  think,  doubting  whether 
Lord  Cottenham  had  not  been  hasty  in  his  view,  gave  the 
Plaintifls  liberty  to  bring  such  action  as  they  might  be 
advised,  but  refused,  and,  I  think  most  wisely,  to  con- 
tinue the  injunction  until  the  trial  of  the  action.  His 
Lordship,  however,  directed  the  Defendants  to  keep  an 
account,  which,  he  said,  would,  probably,  be  more  bene- 
ficial to  the  Plaintiffs  than  continuing  the  injunction 
would  be ;  for,  if  it  should  turn  out,  eventually,  that  the 
Defendants  had  no  right  to  do  what  the  bill  sought  to 
prevent,  then  he  should  only  have  to  direct  them  to  ac- 
count, to  the  Plaintiiis,  for  the  profits  which  they  had 
made,  and  complete  justice  would  be  done  to  the  Plain- 
ti& ;    and,  if  it  should  turn  out  otherwise,  no  injury 
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would  be  done  to  any  one.  But  that  is  not  the  case 
here  ;  because  the  Plaintiffs  say  that  their  money  is  in- 
tended to  be  laid  out  in  constructing^  a  railway  which 
their  Company  have  no  right  to  construct ;  and  that, 
thereby,  irreparable  injury  will  be  done  to  them ;  for 
their  money  cannot  be  got  back  by  taking  up  the  rails 
and  selling  them ;  and  the  Company,  if  not  insolvent,  is 
in  great  pecuniary  difficulties.  Under  these  circum- 
stances, if  I  am  right  in  saying  that  the  agreement  is  ille- 
gal, or  that  it  has  such  an  appearance  of  illegality  that  I 
must  direct  a  case  for  the  opinion  of  a  Court  of  Law,  I 
must  couple  that  with  an  interim  injunction  restraining 
the  expenditure  of  the  money  in  the  prohibited  mode ; 
and  that  is  the  course  which  I  propose  to  take. 


1851. 
Behan 

V. 
RUFPORD. 


That  being  so,  I  will  now  state  why  it  is  that  I  think 
this  agreement  is  illegal.  It  first  stipulates  that  the 
Oxford^  Worcester  and  Wolverhampton  Railway,  except 
a  certain  part  of  it^  on  which  a  single  line  of  narrow- 
gauge  rails  is  to  be  laid  down,  shall  be  constructed  as  a 
double  narrow-gauge  line.  Consequently,  according  to 
this  agreement,  rails  are  to  be  laid  down,  throughout 
the  whole  of  the  line,  on  the  narrow  gauge.  Then  the 
first  question  that  arises,  is  whether,  regard  being  had 
to  their  Act  of  Parliament,  the  Oxford^  Worcester^  and 
Wolverhampton  Company  have  a  right  to  make  a  narrow- 
gauge  line  throughout  ?  In  my  opinion,  although  I  in- 
tend to  grant  the  interim  injunction,  they  have :  for  I 
think  that  all  that  they  are  bound  to  do  in  conformity  with 
their  Act  of  Parliament,  is  to  form  their  railway  of  such 
a  gauge  as  will  admit  of  its  being  worked  continuously 
with  the  Great  Western,  and  to  lay  down,  on  certain 
parts  of  their  line,  additional  rails  adapted  to  the  gauge 
of  the  Birmingham  and  Gloucester  and  Grand  Junction 
Railways,  that  is  to  say,  to  make  a  broad  gauge  through- 


568 


CASES  IN  CHANCERY. 


1851. 
Beman 

V. 
ROFFORD. 


out  the  whole  line,  and  a  mixed  gauge  or  a  narrow  gauge 
on  part  of  it. 

It  may  be  asked,  if  it  is  my  opinion  that  they  have  a 
right  to  lay  down  rails  on  the  narrow-gauge,  why  do  I  re- 
strain them  from  doing  so  \  My  answer  is  that,  although  I 
think  that,  if  the  Company  meet  and  resolve,  as  an  ab- 
stract proposition,  that  it  will  be  for  their  interest  to  lay 
down  a  narrow-gauge  line  of  rails,  they  may  do  so ;  yet 
I  think  that  they  cannot  do  it  in  pursuance  of  the  agree- 
ment which  they  have  made  with  the  North  Western 
and  Midland  Companies ;  because,  in  my  opinion,  that 
agreement  is  quite  illegal ;  and  I  do  not  know  what  ar- 
rangement the  Oxford^  Worcester  and  Wolverhampton 
Company  would  have  made,  if  it  had  not  been  for  that 
agreement.  That  is  the  reason  why  I  do  not  think  that 
the  question,  whether  they  may  lay  down  a  continued 
narrow-gauge  line  of  rails,  really  arises  in  this  case  :  for, 
whether  they  can  make  such  a  line  or  not  (though  it  is 
my  opinion  that  they  can)  I  am  clear  that  they  cannot 
make  it  pursuant  to  this  agreement. 

My  reason  for  thinking  so  is  that,  having  agreed 
to  make  a  narrow-gauge  line  throughout,  except  in  a 
particular  place,  (where  it  is  to  be  only  single  for  a 
certain  time)  they  go  on  to  say  this :  ''  The  whole  con- 
cern, without  incumbrance,  when  completed,  to  be  worked 
by  the  London  and  North  Western  and  Midland  Com- 
panies, who  shall  have  perfect  control  and  exercise  all 
the  rights  of  the  Oxford^  Worcester  and  Wolverhampton 
Company,  and  who  shall  find  stock  and  work  the  concern 
for  twenty-one  years,  on  the  following  terms :  The  gross 
receipts,  from  all  sources,  to  be  carried  to  a  common 
fund ;  out  of  which  the  following  charges  are  to  be  paid 
in  the  order  stated :  First,  53,000/.  per  annum  (or  it 
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may  be,  eventually,  60,000/.)  to  the  Oxford^  Worcester 
and  Wolverhampton  Company,  to  provide  for  debentures 
and  preference  shares.'^  In  my  opinion,  this  is  neither 
more  nor  less  than  a  contract,  on  the  part  of  the  Oxford^ 
Worcester  and  Wolverhampton  Company,  that,  when 
their  line  is  completed,  they  will  hand  it  over  to  be  worked 
by  the  London  and  North  Western  Company  and  the 
Midland  Company.  I  put  the  question,  several  times,  to 
the  various  gentlemen  who  appeared  in  the  different  in- 
terestSy  and  I  do  not  think  that  any  of  them  construed 
it  quite  in  the  same  way ;  but,  in  my  opinion  it  is  just  the 
same  thing,  practically,  as  if  they  had  leased  the  line  to 
the  two  other  Companies :  because  what  they  say  is, 
not  that  the  Midland  and  the  North  Western  Companies 
are  to  run  their  trains  upon  the  line>  but  that  the  whole 
concern,  without  incumbrancCi  when  completed,  is  to  be 
worked  by  the  London  and  North  Western  and  Midland 
Companies,  who  shall  have  perfect  control  and  exercise 
all  the  rights  of  the  Oxford^  Worcester  and  Wolverhamp- 
ton Company.  However,  as  a  case  will  be  stated  for  the 
opinion  of  a  Court  of  Law  upon  this  agreement,  I  shall 
not  make  any  further  observation  upon  it  than  that,  in 
my  opinion,  by  it  the  Oxford^  Worcester  and  Wolver- 
hampton Company  are  delegating  the  functions  which 
the  Legislature  has  given  them,  to  other  parties,  which 
they  have  no  possible  right  to  do.  For  the  security  of 
the  public,  there  are  a  vast  quantity  of  duties  imposed 
on  that  Company.  They  are  bound  to  have  station- 
masters  and  policemen  and  to  have  proper  people  to  at- 
tend to  the  signals ;  and  a  variety  of  other  duties  are 
imposed  upon  them,  in  which  the  public  are  concerned. 
And,  although  it  was  said  that  there  was  nothing  in  the 
agreement  to  prevent  the  construction  that  the  Oxford^ 
Worcester  and  Wolverhampton  Company  are  still  to  do 
all  these  things,  and  that  the  meaning  of  the  contract  is 
Vol.  L     N.  S.  qq 
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that  the  North  Western  and  the  Midland  Companies 
are,  merely,  to  run  their  carriages  on  the  railway;  I 
must  say  I  think  it  is  idle  to  suppose  that  that  was  the 
meaning.  The  Act  requires  a  great  many  things  to  be 
done  by  this  incorporated  Company,  which  the  Company 
has  agreed  shall  be  done,  not  by  themselves,  but  by  the 
North  Western  and  the  Midland  Companies ;  therefore, 
in  my  opinion,  the  agreement  is  illegal.  And  I  do  not 
think  that  view  of  it  is  at  all  varied  by  the  circumstance 
that,  when  the  Oxford^  Worcester  and  Wolverhampton 
Company  were  about  to  put  their  seal  to  it,  they  ap- 
pended the  following  resolution  :  ''  That  this  Company 
retain  power  to  ensure  the  full  development  of  the  traffic 
of  the  line  in  a  manner  satisfactory  to  the  board.'^  After 
they  have  delegated,  to  others,  the  full  right  of  working 
the  railway,  with  all  the  powers  they  had  themselves,  it 
would  be  difficult,  according  to  any  definition  of  the  term, 
*  development,'  to  say  that  they  could  exercise  and  fulfil 
their  powers,  and  perform  all  their  engagements.  I  think 
that  what  they  meant  by  that  resolution,  was  that  if  they 
found  that  the  North  Western  and  Midland  Companies 
were  playing  them  false,  and  not  sending  a  due  proportion 
of  the  traffic  that  was  coming  from  beyond  Wolverhampton 
up  to  London,  through  the  Oxford^  Worcester  and  Wol- 
verhampton line,  but  taking  more  than  a  fair  share  over 
the  old  Birmingham  line,  that  then  they  might  call  them 
to  account  for  so  doing.  That  I  think  is  the  meaning  of 
the  resolution :  it  clearly  cannot  annul  (for  that  was  the 
argument)  ail  that  went  before  :  if  that  were  so,  it  would 
neutralize  the  whole,  and  make  the  agreement  a  nullity ; 
and,  therefore,  it  is  impossible  to  put  that  construction 
upon  it.  For  these  reasons,  which  I  have  stated  shortly, 
I  think  that  the  agreement  is  void,  and  that  I  ought  to 
restrain  the  parties  from  carrying  into  execution  that  part 
of  it  at  least,  which,  if  I  do  not  restrain  them,  may  cause 
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what  we  call,  for  want  of  a  better  expression,  irreparable 
injury,  that  is,  the  expenditure  of  money  which  it  will 
be  impossible,  perhaps,  ever  to  get  back  again. 

That  is  the  view  I  take  of  the  case,  and,  having  said 
that^  it  is  not  strictly  necessary  for  me  to  say  any  more. 
My  view  is  that  it  would  have  been  competent  to  the 
Company  to  have  sanctioned  a  double  or  a  single  narrow- 
gauge  line  throughout,  but  that  it  is  not  competent  for 
them  to  enter  into  this  agreement ;  and  so  that  I  cannot 
permit  that  narrow-gauge  line  to  be  made  in  pursuance 
of  this  agreement,  which  is,  in  itself,  altogether  void. 

With  regard  to  the  other  part  of  the  argument, 
namely,  that  the  Oxford,  Worcester  and  Wolverhampton 
Company  is  bound  to  the  Great  Western  Company,  I 
confess  I  have  not  felt  at  all  satisfied  about  that ;  and  as 
I  am  of  opinion,  on  the  other  ground,  that  I  ought  to  re- 
strain the  Defendants,  it  is  not  necessary  for  me  to  decide 
that  matter;  but  I  think  that  theanswer  that  has  been  given 
is  satisfactory.  No  doubt  great  powers  have  been  given 
to  the  Great  Western  Company,  with  reference  to  the 
other  Company;  but  they  are  all  defined.  They  are  to  have 
the  right  of  taking  a  very  large  quantity,  (about  750,000/. 
worth)  of  shares.  They  are  to  have,  whether  they  take 
the  shares  or  not  (as  I  read  the  Act)  six  of  their  own 
body  as  directors  of  this  body.  They  are  empowered  to 
take  a  lease  of  the  railway ;  and  it  is  to  be  constructed, 
in  all  respects,  to  the  satisfaction  of  their  engineer :  and 
the  gauge  of  it  is  to  be  such  as  to  admit  of  its  being 
worked  continuously  by  them ;  and  one  or  two  other 
powers  are  given  to  them  ;  but  they  are  all  defined :  and 
I  do  not  think  that  there  is  anything  in  the  Act  which 
prevents  the  Oxford^  Worcester  and  Wolverhampton 
Company  from  doing  anything  that  may  be  thought,  by 
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the  Great  Western  Company,  prejudicial  to  them,  if  it  is 
not,  necessarily,  in  contravention  of  the  particular  clauses 
relating  to  them.  With  regard  to  the  agreements  between 
those  two  Companies,  I  do  not  think  there  is  now  any 
binding  one.     Perhaps,  at  one  time,  there  was.     I  allude 
to  the  agreement  of  the  20th  of  September  1844  which 
was  entered  into  before  the  Act  passed ;  but  after  the 
Company  was  formed,  and  when  it  was  found  that  a  vast 
deal  more  money  than  was  originally  supposed,  was  re- 
quired to  make  the  railway, thai  agreement  was  abandoned 
by  common  consent,  as  being  an  impossible  agreement. 
Then  they  applied  to  the  Great  Western  to  guarantee  to 
them  a  much  larger  amount  of  rent  than  they  had  origi- 
nally stipulated  for ;  and  to  grant  them  more  beneficial 
terms  for  the  lease  of  their  railway  in  other  respects.   And 
the  Great  Western  took  the  application  into  consideration, 
and  passed  certain  resolutions  which  showed  their  will- 
ingness to  comply  with  it  to  some  extent  at  least ;  but 
the   Oxford,   Worcester  and   Wolverhampton  Company 
do  not  appear  to  have  done  anything  in  consequence  of 
those  resolutions,  beyond  empowering  their  directors  to 
enter  into  an  agreement  with  the  Great  Western,  sub- 
ject to  such  conditions  as  might  seem  equitable.     Under 
these  circumstances,  it  does  not  seem  to  me  that  there 
is  any  binding  agreement  between  the  Great  Western 
and  the   Oxford^  Worcester  and  Wolverhampton  Com- 
panies. 


The  order  which  I  shall  make  is  that  a  case  be  stated 
for  the  opinion  of  a  Court  of  Law  as  to  the  validity  of 
the  agreement  between  the  Oxford^  Worcester  and 
Wolverhampton  Company  and  the  London  and  North 
Western  and  Midland  Counties  Companies ;  and  that, 
in  the  mean  time,  the  Oxford^  Worcester  and  Wolver- 
hampton  Company  be  restrained  from  doing  any  Act  for 
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or  towards  carrying  into  effect  so  much  of  that  agree- 
ment as  relates  to  the  laying  down  of  rails  on  the  nar- 
row gauge,  on  any  part  of  the  Oxford^  Worcester  and 
Wolverhampton  Company's  line,  except  that  part  of  it 
which  is  specified  in  the  44th  section  of  their  Act. 
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NAVULSHAW  v.  BROWNRIGG. 

In  March  1847,  the  Plaintiff,  a  merchant   in  India, 
shipped  two  boxes  of  pearls  and  consigned  them  to  the 
Defendants,  Brownrigg  and  Co.  oi  Liverpool^  for  sale  on 
his  account.     Shortly  before  the  pearls  arrived  in  Eng- 
land, Messrs.  Brownrigg  informed  the  Defendants  Col-  . 
let  and  Co.  their  London  correspondents,  that  they  ex-  merchant  in  Vn- 
pected  to  receive  a  parcel  of  pearls,  from  India,  for  dia,  consigned 
sale ;  and  Collet  and  Co.  at  their  request,  made  some  ^  ^     ,  ^ 
inquiries  as  to  the  state  of  the  market  for  pearls  and  sell  on  his  ac- 
communicated  the  result  to  them.     The  pearls  arrived  ^J?°^  *?^  ^^^ 
in  May  1847,  and  on  the  26th  of  that  month,  Brovmrigg  goodsTwhich  A. 
and  Co.,  sent  them  to  Collet  and  Co.,  to  get  them  valued,  accepted.    A. 

The  amount  of  the  valuation  was  2050/.     After  the  va-  ^^^n  P\^^d  the 

goods  in  the 
luation  had  been  made,  Brownrigg  and  Co.  instructed  Co/-  bands  of  B.  his 

correspondent 
in  London,  with  instructions  to  sell  them  or  cause  them  to  be  sold, 
and  drew  a  bill  upon  B,  for  1680/.,  which  B,  accepted  on  the  secur- 
ity of  the  goods,  hut  with  notice  that  the  Plaintiff  had  consigned  the 
goods  to  \.  for  sale  on  his  account.  A.  became  insolvent,  leaving 
the  bills  drawn  bv  the  Plaintiff,  unpaid.  B,  paid  the  bill  for  1680/., 
and  then  sold  the  goods  for  1300/.  A  bill  filed  by  the  Plaintiff, 
against  A,  and  B,  for  an  account  aud  payment,  by  B.,  of  the  pro- 
ceeds of  the  goods ;  was  dismissed  with  costs. 

A  bill  for  an  account  by  a  principal  against  his  agent,  is  not 
sustainable  where  the  transaction  to  which  it  relates,  is  a  single  trans- 
action, not  tainted  with  fraud,  and  the  Plaintiff  has  a  remedy  at  law. 
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let  and  Co.  to  cause  the  pearls  to  be  sold,  and  requested 
those  gentlemen  to  accept  a  bill  for  2000/.  on  the  securi- 
ty of  them  ;  which  Collet  and  Co.  did.   Before  that  trans- 
action took  place,  Brownrigg  and  Co.  had  accepted  bills 
drawn  by  the  Plaintiff  against  the  pearls,  to  the  amount 
of  2466/. :  but  Collet  and  Co.  did  not  know  that  they  had 
done  so  until  several  months  afterwards ;  nor  were  those 
gentlemen  informed,  when  they  accepted  the  bill  for2000/., 
that  the  pearls  were  the  pearls  which  Brownrigg  and  Co. 
alluded  to  when  they  said  they  expected  to  receive  a  par- 
cel of  pearls  from  India,  for  sale.     But,  shortly  before 
July  1 847,  Brownrigg  and  Co.  sent  Collet  and  Co.  the 
invoice  which  the  Plaintiff  had  sent  with  the  pearls.     It 
was  signed  by  the  Plaintiff,  and  was  headed  as  follows : 
''Invoice  of  a  parcel  containing  two  boxes  of  pearls, 
shipped  per  steamer  ^  Auckland^'  Capt.  Hamilton^  and 
consigned  to  Messrs.  Brownrigg  and  Co.  of  Liverpool,  for 
sale  and  returns  on  my  account  and  risk.^'     In  July  1847 
Collet  and  Co.  caused  the  pearls  to  be  put  up  for  sale  by 
auction ;  but,  with  the  exception  of  a  small  part,  they 
were  bought  in.     Those  that  were  sold,  produced  320/. 
On  the  28th  of  August  1847,  the  bill  for  2000/.  fell  due  : 
and,  it  not  being  convenient  to  Brownrigg  and  Co.  to  sup- 
ply the  money  required  to  pay  it,  Collet  and  Co.^  at  their 
request,  accepted  their  bill  for  1680/.,  sluA  Brownrigg  and 
Co,  got  it  discounted,  and  remitted  the  amount  to  Collet 
and  Co.y  in  order  that  therewith  and  with  the  320/.,  they 
n)ight  take  up  the  bill  for  2000/.     A  similar  transaction 
took  place  between  the  parties,  on  the  bill  for  1680/.  be- 
coming due.     On  the  27th  of  November  1847  Brownrigg 
and  Co.  stopped  payment.  Collet  and  Co^s  last  acceptance 
fell  due  in  January  1 848,  and  they  paid  the  holder  the 
amount  of  it.     All  the  bills  drawn  by  the  Plaintiff  against 
the  pearls,  except  one  of  small  amount,  were  dishonoured. 
On  the  4th  of  March  1848,  Messrs.  Forbes  and  Co.,  to 
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whom  the  Plaintiff  had  sent  a  power  of  attorney  to  re- 
ceive the  pearls,  applied  to  Brownrigg  and  Co,  for  them. 
JBrownrigg  and  Co.  replied,  (but  not  until  the  7th)  that 
the  pearls  were  in  the  hands  of  Collet  and  Co.^  who  had 
claims  against  them,  JBrownrigg  and  Co.  On  the  8th, 
Forbes  and  Co.  inquired  the  date  and  amount  of  the  ad- 
vance :  and,  on  the  9th,  Brownrigg  and  Co.  replied  that 
the  post  which  brought  Forbes  and  Co.'s  letter  of  the 
8th,  advised  the  sale  of  the  residue  of  the  pearls  by  Col- 
let and  Co.j  and  that  the  net  proceeds  would  not  exceed 
1500/.,  which  Collet  and  Co.  would  naturally  hold  to  re- 
duce the  balance  due  to  them  from  Brownrigg  and  Co,^ 
in  account.  The  pearls  were  sold,  by  private  contract,  on 
the  8th  of  March,  by  a  person  employed  by  Collet  and 
Co  ,  and  produced  1300/. :  and,  on  the  11th,  those  gen- 
tlemen wrote,  in  reply  to  a  letter  to  them  of  the  10th, 
from  the  Plaintiff's  solicitors  that,  having  accepted  and 
paid  bills  on  account  of  the  pearls,  the  proceeds  were 
credited  accordingly.  Under  these  circumstances  the 
bill  was  filed,  charging  the  Defendants  with  fraud,  and 
praying  for  an  account  and  payment  of  the  proceeds  of 
the  pearls. 
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At  the  hearing  of  the  Cause,  the  4  Geo.  IV.  c.  83,  s.  3, 
and  the  6  Geo.  IV.  c.  94  were  referred  to  ;  but  the  Act 
upon  which  the  question  in  the  Cause  depended,  was  5  & 
6  Vict.  c.  39 ;  the  1st  section  of  which  is  as  follows : 
''  Whereas,  by  an  Act  passed  in  the  6th  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled 
*  An  Act  to  alter  and  amend  an  Act  for  the  better  Pro- 
tection of  the  Property  of  Merchants  and  others  who 
may  hereafter  enter  into  Contracts  or  Agreements  in 
relation  to  Goods,  Wares  and  Merchandize  intrusted  to 
Factors  or  Agents,'  validity  is  given,  under  certain  circum- 
stances, to  contracts  or  agreements  made  with  persons 
intrusted  with  and  in  possession  of  the  documents  of  title 
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to  goods  and  merchandize ;  and  consignees  making  ad- 
vances to  persons  who  are  intrusted  with  any  goods 
and  merchandize,  are  entitled,  under  certain  circum- 
stances, to  a  lien  thereon ;  but,  under  the  said  Act  and 
the  present  state  of  the  law,  advances  cannot  safely  be 
made,  upon  goods  or  documents,  to  persons  known  to 
have  possession  thereof  as  agents  only :  And  whereas,  by 
the  said  Act,  it  is  amongst  other  things  further  enacted 
that  it  shall  be  lawful  to  and  for  any  person  to  contract 
with  any  agent  intrusted  with  any  goods  or  to  whom  the 
same  may  be  consigned,  for  the  purchase  of  any  such 
goods  and  to  receive  the  same  of,  and  to  pay  for  the  same 
to  such  agent,  and  such  contract  and  payment  shall  be 
binding  upon  and  good  against  the  x)wner  of  such  goods, 
notwithstanding  such  person  shall  have  notice  that  the 
person  making  such  contract  or  on  whose  behalf  such 
contract  is  made,  is  an  agent :  provided  such  contract  or 
payment  be  made  in  the  usual  and  ordinary  course  ofbusi- 
nessy  and  that  such  person  shall  not,  when  such  contract 
is  entered  into  or  payment  made,  have  notice  that  such 
agent  is  not  authorized  to  sell  the  same  or  to  receive  the 
said  purchase-money  :  And  whereas,  advances  on  the  se- 
curity of  goods  and  merchandize  have  become  an  usual  and 
ordinary  course  of  business^  and  it  is  expedient  and  neces- 
sary that  reasonable  and  safe  facilities  should  be  afforded 
thereto,  and  that  the  same  protection  and  validity  should 
be  extended  to  bond  fide  advances  upon  goods  and  mer- 
chandize as,  by  the  said  recited  Act,  is  given  to  sales ;  and 
that  owners  intrusting  agents  with  the  possession  of  goods 
and  merchandize  or  of  documents  of  title  thereto,  should, 
in  all  cases  where  such  owners,  by  the  said  recited  Act  or 
otherwise,  would  be  bound  by  a  contract  or  agreement  of 
sale,  be  in  like  manner  bound  by  any  contract  or  agreement 
of  pledge  or  lien  for  any  advances  bona  fide  made  on  the 
security  thereof:  And  whereas  much  litigation  has 
arisen  on  the  construction  of  the  said  recited  Act,  and 
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the  same  does  not  extend  to  protect  exchanges  of  secur- 
ities bonajide  made,  and  so  much  uncertainty  exists  in 
respect  thereof  that  it  is  expedient  to  alter  and  amend 
the  same  and  to  extend  the  provisions  thereof,  and  to  put 
the  law  on  a  clear  and  certain  basis :  Be  it,  therefore, 
enacted  that,  from  and  after  the  passing  of  this  Act,  any 
agent  who  shall  hereafter  be  entrusted  with  the  posses- 
sion of  goods  or  of  the  documents  of  title  to  goods,  shall 
be  deemed  and  taken  to  be  owner  of  such  goods  and  do- 
cuments, so  far  as  to  give  validity  to  any  contract  or 
agreement  by  way  of  pledge^  lien  or  security  ^ona^c/e  made 
by  any  person  with  such  agent  so  intrusted  as  aforesaid,  as 
well  for  any  original  loan,  advance  or  payment  made  upon 
the  security  of  such  goods  and  documents,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof;  and  such 
contract  or  agreement  shall  be  binding  upon  and  good 
against  the  owner  of  such  goods  and  all  other  persons  in- 
terested therein,  notwithstanding  the  person  claiming 
such  pledge  or  lien  may  have  had  notice  that  the  person 
with  whom  such  contract  or  agreement  is  made,  is  only 
an  agent. '^ 
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The  third  section  is  as  follows :  "  Provided  always 
and  be  it  enacted  that  this  Act  and  every  matter  and 
thing  herein  contained,  shall  be  deemed  and  construed 
to  give  validity  to  such  contracts  and  agreements  only, 
and  to  protect  only  such  loans,  advances  and  exchanges 
as  shall  be  made  hon&.  fide  and  without  notice  that  the 
agent  making  such  contracts  or  agreements  as  aforesaid, 
has  not  authority  to  make  the  same^  or  is  acting  maid 
fide  in  respect  thereof  against  the  owner  of  such  goods 
and  merchandize;  and  nothing  herein  contained,  shall 
be  construed  to  extend  to  or  protect  any  lien  or  pledge 
for  or  in  respect  of  any  antecedent  debt  owing  from  any 
agent  to  any  person  with  or  to  whom  such  lien  or  pledge 
bhall  be  given,  nor  to  authorize  any  agent  entrusted  as 
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aforesaid  in  deviating  from  any  express  orders  or  autko- 
rity  received  from  the  owner  ;  but  that,  for  the  purpose 
and  to  the  intent  of  protecting  all  such  bona  fide  loans, 
advances  and  exchanges  as  aforesaid,  (though  made  with 
notice  of  such  agent  not  being  the  owner,  but  without 
any  notice  of  the  agent'^s  acting  without  authority)  and, 
to  no  further  or  other  intent  or  purpose,  such  contract 
or  agreement  as  aforesaid  shall  be  binding  on  the  owner 
and  all  other  persons  interested  in  such  goods." 


At  the  hearing  of  the  Cause, 


Mr.  Bethell  and  Mr.  Lewis^  for  the  Plaintiff,  said 
that  the  6  Geo.  IV.  c.  94  gave  validity  to  contracts  for 
the  sale  of  goods,  made  with  an  agent  or  consignee,  not* 
withstanding  the  purchaser  might  know,  at  the  time 
when  he  entered  into  the  contract,  that  the  vendor  was 
not  the  owner  of  the  goods,  but  only  an  agent :  that  the 
5  &  6  Vict.  c.  39  was  passed  in  order  to  give  the  same 
validity  to  contracts  by  way  of  pledge,  made  with  agents, 
as  the  Act  of  Geo.  IV.,  had  given  to  contracts  for  sale; 
and,  accordingly,  it  enacted  that  an  agent  entrusted 
with  goods,  should  be  taken  to  be  the  owner  of  them  so 
far  as  to  give  validity  to  an]^ontract  by  way  of  pledge, 
bona  fide  made  by  any  person  with  the  agent,  as  well  for 
any  original  loan  made  on  the  security  of  the  goods,  as 
for  any  further  or  continuing  advance  in  respect  thereof, 
and  that  such  contract  should  be  binding  upon  the 
owner,  notwithstanding  the  pledgee  might  have  had 
notice  that  the  person  with  whom  the  contract  was 
made,  was  only  an  agent :  that  the  3rd  sect,  of  that  Act 
provided  that  the  Act  should  give  validity  to  and  protect 
only  such  loans  as  should  be  made  bondfide^  and  without 
notice  that  the  agent  had  no  authority  to  make  the  same^ 
or  was  acting  mold  fide  against  the  owner  of  the 
goods ;  and  that  it  should  not  authorize  the  agent  to 
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deviate  from  any  express  orders  or  authority  received 
from  the  owner  of  the  goods :  that  Brownrigg  and 
Co.y  shortly  before  they  delivered  the  pearls  to  Collet 
and  Co.,  informed  Collet  and  Co,^  that  they  expected 
to  receive  a  parcel  of  pearls,  from  India^  for  sale ; 
and,  therefore,  Collet  and  Co.  had  notice  (if  not 
actual,  at  least  constructive)  that  Brownrigg  and  Co. 
were  in  possession  of  the  goods  as  agents  and  as  agents 
to  sell,  and  not  to  deposit  them ;  and  consequently 
the  transaction  between  them  in  May  1847,  was  not 
a  bond  fide  one,  and  therefore,  was  not  protected  by 
the  Act  of  Parliament :  that  if  Collet  and  Co.  had 
not  notice,  when  they  received  the  pearls  and  accepted 
the  bill  for  2000/.,  that  Brownrigg  and  Co.  had  autho- 
rity only  to  sell  the  pearls,  they  had  most  explicit  notice 
of  that  fact,  before  they  accepted  either  of  the  bills  for 
1680/. ;  for,  before  that  time,  they  had  seen  the  invoice, 
which  stated  that  the  pearls  were  consigned  to  Brown- 
rigg and  Co.,  for  sale  on  the  Plaintiff's  account;  that 
the  first  bill  for  1680/.  was  accepted,  not  in  pursuance  or 
in  continuation  of  the  original  contract  between  the  par- 
ties, but  in  pursuance  of  a  new  contract ;  and,  as  that  con- 
tract was  entered  into,  by  Collet  and  Co.,  with  notice  that 
Brownrigg  and  Co.  had  authority  to  sell  the  pearls,  but  had 
no  authority  to  pledge  them,  it  was  made  mala  fide,  and 
consequently,  the  Act  of  the  Queen  did  not  protect  it. 
Secondly,  that  the  sale  of  the  pearls,  by  Collet  and  Co., 
by  private  contract,  immediately  after  Forbes  and  Co. 
had  applied  to  Brownrigg  and  Co.,  for  them,  showed 
that  Collet  and  Co.  and  Brownrigg  and  Co.  were  in 
league  with  each  other  and  that  there  was  a  fraud  be- 
tween them  ;  and,  therefore,  though  the  Plaintiff  might 
recover  the  proceeds  of  the  pearls  at  law,  he  had  also  a 
right  to  sue  for  them  in  a  Court  of  Equity.  Thirdly, 
that,  at  all  events,  the  bill  was  sustainable  as  a  bill  by  a 
principal  against  his  agent,  for  an  account. 
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CASES  IN  CHANCERY. 

The  cases  cited  were,  Lickbarrow  v.  Mason  (a),  Jlfor- 
tini  V.  Coles  (&),  Evans  v,  Truman  (c),  CoU  v,  Wbollas- 
ton  (e£),  and  Blain  v.  il^ar  («). 

Mr.  Malins  and  Mr.  C.  HalU  appeared  for  Brownrigg 
and  Co. :  and 

Mr.  James  Parker^  Mr.  Rolt  and  Mr.  Goldsmid^  for 
Co//€<  amf  Co. 

Mr.  Bethell  replied. 

The  Vice-Chancellor  : 

I  feel  myself  warranted  in  giving  my  judgment  imme- 
diately upon  this  case,  though  it  is  an  important  one ; 
because,  as  some  days  have  elapsed  since  the  case  was 
first  discussed,  I  have  had  the  opportunity  of  turning  it 
in  my  mind  ;  and  the  conclusion  which  I  have  arrived  at 
is  that  the  Plaintiff  is  not  entitled  to  any  relief  whatever : 
and  I  have  arrived  at  that  conclusion  without  any  doubt. 

The  Plaintiflfs  Counsel  contended  (indeed  it  was  the 
main  foundation  on  which  their  argument  rested)  that 
there  was  an  inconsistency  between  goods  being  de- 
posited with  a  factor  for  sale,  and  his  having  authority 
to  pledge  them.  I  see  no  such  inconsistency.  I  think 
that  there  was  that  which  would  have  satisfied  me  that 
there  was  notice,  before  the  bill  for  2000/.  was  accepted, 
that  the  pearls  were  in  the  hands  of  Messrs.  Broumrigg 
and  Company  for  sale.  I  have  not,  however,  made  up 
my  mind  on  that  point ;  because  it  does  not  appear  to 
me  to  be  very  important.     I  think  there  certainly  was 
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such  notice  before  either  of  the  two  subsequent  bills, 
was  accepted.  And  I  confess  that  Mr.  Bethell  has  a 
good  deal  shaken  the  opinion  I  had  formed  upon  the 
question,  whether  it  would  necessarily  follow  that,  if  the 
transaction  was  sustainable  as  to  the  bill  for  2000/.,  it 
was  also  sustainable  as  to  the  bills  for  1680/.  Howevery 
I  give  no  opinion  on  that  question  and  for  this  reason  ; 
because  it  appears  to  me  that  there  was  no  notice  what- 
ever that  could,  by  reasonable  intendment,  lead  Messrs. 
Collet  and  Company  to  suppose  that  Messrs.  Brownrigg 
and  Company  had  not  authority  to  pledge  the  pearls, 
either  before  they  accepted  the  bill  for  2000/.  or  either 
of  the  bills  for  1680/.  As  to  the  two  last  bills,  there  cer- 
tainly was  notice  to  Collet  and  Co.j  that  Messrs.  Broton- 
rigg  and  Co.  were  agents  for  the  sale  of  the  pearls :  but, 
in  my  opinion,  that  did  not  give  them  anything  like  no- 
tice that  Messrs.  Brownrigg  and  Co.  had  not  authority 
to  pledge  the  pearls :  and  I  come  to  that  conclusion  on 
the  following  grounds.  I  believe  that  I  should  be  put- 
ting upon  the  Act  of  Parliament  a  construction  totally 
different  from  that  which  the  Legislature  intended  it  to 
receive,  if  I  were  to  say  that  it  meant  to  deal  with  two 
classes  of  deposits,  by  the  owners  of  goods,  with  factors  In 
London  or  other  places,  namely,  one,  a  deposit  of  goods 
with  an  authority  to  sell  them  ;  and  the  other,  a  deposit 
of  goods  with  an  authority  to  pledge  them.  I  believe  that 
it  is  a  very  rare  transaction  indeed  for  a  merchant  to  con- 
sign goods  to  a  factor  merely  that  he  may  pledge  ihcm. 
That  is  not  the  course  of  dealing  at  all.  What  was  in 
the  habit  of  taking  place  was  this :  goods  were  consigned 
to  factors  for  sale :  the  factors  then  became  largely  in 
advance  to  the  owners  of  the  goods ;  and  they  used,  be- 
fore the  Act  authorized  them  to  do  so,  to  recoup  them- 
selves and  put  themselves  in  cash  as  well  as  they  could, 
by  pledging  the  goods.    These  were  not  valid  transac- 
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lions.  They  had  no  authority  by  law  so  to  do;  To 
meet  that  case  the  Act  of  her  present  Majesty  was 
passed ;  and,  in  my  opinion,  when  that  Act  speaks  of  the 
ordinary  practice,  what  it  means  is  the  ordinary  practice 
of  factors  having  goods  for  sale,  raising  money  upon 
them  by  deposit.  The  Act  of  Parliament  says: 
^'  Whereas  advances  on  the  security  of  goods  and  mer- 
chandize have  become  an  usual  and  ordinary  course  of 
business,  and  it  is  expedient  and  necessary  that  reason- 
able and  safe  facilities  should  be  afforded  thereto,  and 
that  the  same  protection  and  validity  should  be  extended 
to  bond  fide  advances  upon  goods  and  merchandize,  as, 
by  the  said  recited  Act,  is  given  to  sales,  and  that 
owners  intrusting  agents  with  the  possession  of  goods 
and  merchandize  or  of  documents  of  title  thereto,  should 
be,  in  all  cases  where  such  owners,  by  the  said  recited 
Act  or  otherwise,  would  be  bound  by  a  contract  or 
agreement  of  sale,  be,  in  like  manner,  bound  by  any 
contract  or  agreement  of  pledge  or  lien  for  any  ad- 
vances band  fide  made  on  the  security  thereof;^  and 
then  it  makes  the  enactments  which  have  been  re- 
ferred to. 


Now  the  transaction  that  gave  rise  to  the  present  suit, 
was  this.  The  Plaintiff  consigned  to  Messrs.  Brownrigg 
and  Co.  two  boxes  of  pearls.  The  moment  he  consigned 
them,  he  drew  on  Brownrigg  and  Co.,  for  2466/.  I  say  the 
moment,  because  it  is  stated  that  the  bills  were  drawn  at 
the  time  of  the  shipment ;  and  it  is  quite  clear  that 
Brownrigg  and  Co.  had  accepted  them,  before  Collet 
and  Co.  accepted  the  bill  for  2000/.  drawn  upon  them  by 
Brownrigg  and  Co..  Therefore  the  position  of  Brown- 
rigg and  Co.  was  this  :  They  had,  in  their  hands,  pearls 
to  be  sold  for  Mr.  NavulshaWy  and  had  come  under  liar 
bilities,  in  respect  of  them,  to  the  amount  of  2466/. 
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which  was  supposed  to  be  something  less  than  would  bo 
produced  by  the  sale  of  them.  In  that  state  of  things 
they,  not  being  the  parties  themselves  to  sell  the  pearls, 
send  them,  in  the  due  and  regular  course  of  business,  to 
Messrs.  Collet  and  Co.^  that  they  might  do  what  was 
requisite ;  and  thereupon  Messrs.  Collet  and  Co,  make 
the  advances  to  Messrs.  Brownrigg  and  Co.  In  my 
opinion  (if  I  am  wrong  in  that  I  am  quite  wrong  through- 
out) that  was  the  very  case  which  the  Act  of  her  present 
Majesty  was  meant  to  meet.  Messrs.  Brownrigg  and 
Co.  bad  rendered  themselves  liable  for  2466/.  It  is  true 
they  had  not  paid  that  sum,  and  it  turned  out  afterwards 
that  they  became  insolvent,  and  therefore  never  did  pay 
it;  but  thev  had  rendered  themselves  liable  to  that 
amount :  and,  therefore,  when  they  put  the  goods  into 
the  hands  of  the  parties  who  were  to  sell  them  and  re- 
ceive the  proceeds,  they  got  what  was,  in  fact,  an  advance 
made  to  them  on  account  of  those  goods.  In  my  opinion 
that  was  the  precise  case  which  the  Act  was  meant  to 
meet ;  and  therefore,  if  I  am  right  in  that  view  of  the  case, 
there  is  nothing  like  mala  fides  in  the  transaction.  There 
was  notice  that  Brownrigg  and  Co.y  the  consignees  and 
factors,  held  the  goods  for  sale.  But  that  was  merely  no- 
tice that  they  were  factors ;  for  every  factor  holds  goods 
for  sale.  In  at  least  ninety-nine  cases  out  of  a  hundred 
goods  put  into  the  hands  of  a  factor,  are  put  into  his 
hands  for  the  purpose  of  sale,  not  for  the  purpose  of  rais- 
ing money  by  way  of  pledge  or  deposit.  Collet  and  Co. 
knew  that  the  goods  were  to  be  sold,  and  the  parties 
who  put  them  into  their  hands,  raised  money  on  them, 
which  I  conceive  to  be  a  raising  of  money  protected  by 
the  Act ;  and,  consequently,  there  was  nothing  like  fraud 
or  mala  fides  in  the  transaction  from  the  beginning  to 
the  end  of  it. 
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I  have  already  stated  that  I  feel  inclined  to  think 
that  there  was  sufficient  information  to  fix  Collet  and 
Co.j  before  they  accepted  the  2000/.  bill,  with  notice 
that  the  pearls  were  the  pearls  of  a  merchant  in  India^ 
and  that  he  had  sent  them  to  Brownrigg  and  Co.  to  be 
sold.  It  is  true  that  they  were  not  told  that  they  were 
the  same  pearls  as  Brownrigg  and  Co.  had  said  they  ex- 
pected to  receive  from  India  for  sale ;  but  there  was 
quite  enough  to  put  Collet  and  Co.  on  inquiry.  There- 
fore, if  the  PlaintiflTs  case  depended  on  Collett  and  Co^s 
having  notice  that  the  goods  were  in  the  hands  of  Messrs. 
Brownrigg  and  Co.  for  sale,  I  think  that  the  original 
vice  would  taint  the  whole  transaction.  But  as  I  think 
that  there  is  no  vice,  it  does  not  appear  to  me  that  I  need 
go  into  the  question,  as  to  what  is  the  effect  on  the  other 
bills;  because,  though  there  is  no  doubt  that,  before 
Collet  and  Co.  accepted  those  bills,  they  had  notice 
that  the  pearls  belonged  to  the  Plaintiff  and  that  he  had 
consigned  them  to  Messrs.  Brownrigg  and  Co.  for  sale 
on  his  account ;  yet,  as  I  am  of  opinion  that  there  was 
no  mala  fides  in  the  transaction,  that  inquiry  becomes 
unimportant. 


That  being  so,  the  only  question  is  whether  there  is 
a  case  for  an  account.  What  was  argued  was  that  there 
was  a  case  for  an  account,  independent  of  this  transac- 
tion ;  for  that  Messrs.  Brownrigg  and  Co.^  either  alone 
or  with  Messrs.  Collet  and  Co.  were  agents  for  the 
Plaintiff;  and  that  this  Court  gives  relief  at  the  suit  of 
a  principal  against  his  agent.  If  there  had  been  any- 
thing of  fraud  in  the  transaction,  that  would  have  been 
so,  though  it  was  only  a  single  transaction :  but,  in  a  case 
in  which  there  is  no  fraud,  not  only  all  the  authorities 
but  all  the  text  books  show  that  this  Court  will  not  de- 


CASES  IN  CHANCERY. 

cree  an  agent  to  account  to  his  principal,  unless  the  case 
is  one  which  is  not  capable  of  being  conveniently  in- 
quired into  in  a  Court  of  Law.  But  this  is,  really,  only 
one,  single  transaction.  Mr.  Navulshaw  sent  two  boxes 
of  pearls  to  Messrs.  Brownrigg  and  Co.  to  sell  them. 
They  have  sold  them.  There  is  nothing  in  the  evidence  to 
show  that  they  have  not  sold  them  properly.  They  were 
to  sell  them  either  by  public  auction  or  by  private  sale,  as 
they  thought  best.  They  put  them  up  to  public  auction, 
and,  having  sold  only  a  small  portion,  they  afterwards 
did  their  best  with  the  rest,  and  realized  all  that  it  was 
possible  to  realize.  Therefore  the  money  produced  by 
the  sales,  is  money  had  and  received  to  the  use  of  Mr. 
Navulshaw,  and  may  be  recovered  in  an  action  at  law : 
and  the  consequence  is  that,  on  that  ground  also,  the 
bill  fails ;  and  I  must  dismiss  it,  as  against  both  sets  of 
Defendants,  with  costs. 
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Mr.  Bethell. — With  reference  to  the  costs  of  the  suit, 
I  ought  to  state  to  your  Lordship  that  there  are  four 
members  of  the  firm  of  Brownrigg  and  Co.j  and  that 
every  one  of  them  has  put  in  a  separate  answer. 

Mr.  C  Hall. — It  was  necessary  for  them  to  answer 
separately ;  because  they  were  in  different  parts  of  the 
country ;  one  in  London,  one  in  Devonshire,  one  in  Liv- 
erpool and  the  other  in  Scotland. 


The  Vice-Chancellor. — The  putting  in  of  separate 
answers  by  the  members  of  a  firm,  unless  there  is  some- 
thing to  justify  it,  is,  certainly,  causing  unnecessary  ex- 
pense ;  and  therefore  I  shall  direct  the  Taxing  Master 
to  inquire  whether  it  was  necessary  for  them  to  put  in 
more  than  one  answer,  and  to  deal  with  the  costs  of  the 
answers  according  to  the  result  of  that  inquiry. 

Vol.  I.     N.  S.  r  r 
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•^ . » 

Agreement, 

Construction, 
Corporation. 

Railway  Com- 
pany, 
Specific  per- 
formance. 


PRESTON  V.  THE  LIVERPOOL,  MANCHESTER, 
AND  NEWCASTLE-UPON-TYNE  JUNCTION 
RAILWAY  COMPANY. 

X  HE  bill  which  was  filed^  on  the  21st  of  January  1851., 
against  the  Company  and  their  Chairman,  stated  that,  in 
1845,  two  gentleman  named  Harper  and  Yates  and 
other  persons  who  were  afterwards  incorporated  by  the 


^.  and  F.  and  se- 
veral other  persons  calliog  themselves  T\\e Lancashire  and  North  York' 
shire  Railway  Company,  introduced  a  Bill  into  Parliament  for  incorpo- 
rating the  Company  and  making  their  railway,  which  was  intendea  to 
pass  through  the  Plaintiffs  estate,  and  near  his  residence.    The  Plain- 
tiff prepared  to  oppose  the  Bill,  but  afterwards  desisted,  in  consequence 
of  U,  and  F.  having  agreed  with  him,  on  behalf  of  the  Company,  that,  in 
case  the  Company  should,  in  the  then  or  any  subsequent  session,  obtain 
an  Act  of  incorporation,  they  would  pay  the  Plaintiff  1000/.  for  all 
lands  required  by  them  for  making  the  railway,  and  4000/.  for  resi- 
dential injury,  and  25/.  for  his  personal  expenses,  and  also  that  they 
would  pay  the  expenses  of  his  solicitor  in  the  business.     Afterwards 
that  Company  agreed  to  join  with  a  rival  Company,  calling  itself  The 
Liverpool,  Manchester  and  Newcastle  Company,  in  applying  for  an 
Act  for  making  a  railway  the  line  of  which,  so  far  as  the  HaintiflTs 
estate  was  concerned,  was  the  same  as  the  line  of  the  Lancttshire  and 
North  Yorkshire  Company  ;  and  the  two  Companies  agreed  to  adopt 
the  agreement  with  the  Plaintiff.     The  Act  passed,  and  by  it  the 
two  Companies  were  incorporated  by  the  name  of  The  Liverpool, 
Manchester  and  Newcastle  Railway  Company. 

Held  that  the  incorporated  Company  must  be  taken  to  be  the 
parties  on  whose  behalf  //.  and  Y,  entered  into  the  agreement  with 
the  Plaintiff. 

The  Court  also  was  of  opinion  that,  as  the  Plaintiff  had  withdrawn 
his  opposition  to  the  Bill  in  Parliament,  the  Company,  according  to 
the  true  construction  of  the  agreement,  were  bound  to  pay  the  sums 
agreed  to  be  paid  to  him,  although  they  had  not  taken  possession  of 
any  part  of  his  estate.  But,  the  question  as  to  the  construction  of 
the  agreement  being  a  legal  one,  a  case  was  directed  for  the  opinion 
of  a  Court  of  Law. 
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name  of  the  Liverpool^  Manchester  and  Newcastle-upon'  1851. 

Tj/ne  Junction  Railway  Company,  agreed  to  apply  for  an  Preston 

Act  of  Parliament  to  establish  a  railway  to  be  called  The  o. 

Lancashire  and  North  Yorkshire  Railway,  and  that  such  "^^^  ^iJ**' 

''  POOL,  MAN- 

persons  were  associated  together,  for  that  purpose,  by  Chester,  and 
the  name  of  The  Lancashire  and  North  Yorkshire  Rail-  Newcastle- 
way  Company.  That,  in  the  same  year,  divers  other  Junction 
persons  agreed  to  apply  for  an  Act  to  establish  a  railway  Railway  Co. 
to  be  called  The  Lievrpooly  Manchester  and  Newcastle" 
upon-Tyne  Junction  Railway  Company.  That  Harper 
and  Yates  were  shareholders  in  and  directors  of  the 
intended  Lancashire  and  North  Yorkshire  Company. 
That  it  appeared,  from  the  plans  published  and  deposited 
according  to  the  standing  orders  of  Parliament,  that  the 
line  of  the  railway  of  the  last-mentioned  Company,  was 
projected  to  pass  through  the  PlaintifiTs  estate  and 
within  a  short  distance  of  his  mansion-house  called 
Flashy  Hall,  in  a  manner  and  direction  injurious  and 
objectionable.  That^  in  1846,  the  promoters  of  each  of 
the  railways  introduced  a  Bill  into  Parliament  for  mak- 
ing their  railway  and  incorporating  their  Company; 
and,  about  the  same  time,  the  promoters  of  another  in- 
tended railway  called.  The  Northumberland  and  Lancor 
shire  Junction  Railway,  introduced  a  Bill  for  incorporar 
ting  that  Company  and  making  their  railway.  That  the 
Plaintiff  opposed  the  Lancashire  and  North  Yorkshire 
Company's  Bill,  and  prepared  to  present  a  petition,  to 
the  House  of  Commons,  against  it.  That  the  promoters 
of  and  shareholders  in  that  Company  being  desirous  of 
avoiding  the  Plaintiff's  opposition  to  their  Bill,  Harper 
and  Yates,  on  behalf  of  themselves  and  such  other  pro- 
moters and  shareholders,  entered  into  the  following 
agreement  with  the  Plaintiff:  "  February  6th.  1846. 
Memorandum  of  agreement  this  day  made  between  the 
ej^ecutive  directors  of  thf  Lancashire  and  North  York- 
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tjHe  railway  into  effect,  under  the  name  of  The 
nd  North    Yorkshire  Kaihvay;   and   that 
**sons  had  united  themselves  into  a  Com. 
')Ose  of  making  a  raihvay  under  the 
o/,  Manchester  and  Newcastle-upon- 
V,  the  object  of  which  last-mcn- 
satisficd  by  the  formation  of  a 
')]accs  therein  mentioned,  in 
'le  Lancashire  and  North 
ith  a  branch  therefrom 
Comj)anies  were  will- 
e  therein  first-men- 
^id  branch,  the  Act 
aes  and  four  other  persons 
.»ii  other  subscribers  to  either  of  the 
aoned  railways,  should  be  united  into  a  Com- 
;  making  and  maintaining  the  raihvay  authorized 
«jy  the  Acty  and  should  be  incorporated  by  the  name  of 
TThe    Liverpool^   Manchester  and  Newcastle-upon-Tyne 
Junction  Railway  Company  :  That  one-half  of  the  shares 
in  the  Company  should  be  distributed  among  the  persons 
who,  on  the  1st  of  April  preceding  the  passing  of  the 
Act|   were  subscribers  to  the   Lancashire  and  North 
Yorkshire  Railway,  and  the  other  half^  amongst  the  per- 
sons who,  at  the  same  time,  were  subscribers  to  the 
lioerpoolf  Manchester  and  Newcastle-upon-  Tyne  June* 
tion  Railway ;  and  that  Harper  and  Yates  and  ten  other 
persons,  should  be  the  first  directors  of  the  Company : 
and,  after  reciting  that  plans  and  sections  of  the  railway, 
showing  the  line  and  levels  thereof,  and  books  of  refer- 
ence thereto,  containing  the  names  of  the  owners,  lessees 
and  occupiers  of  the  land  through  which  it  was  intended 
to  pass  or  which  might  be  required  for  the  purposes 
thereof,  had  been  deposited,  under  the  name  of  The  Lan- 
cashire  and  North  Yorkshire  Railway,  with  the  clerks 
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1851.  shire  Railway  Company  of  the  one  part,  and  C  Preston 

Preston       ^^  Flabsy  Hall  in  the  county  of  York  Esq.,  of  the  other 

9.  part.     It  is  agreed  that,  on  the  following  conditions,  the 

The  Liver-    g^- ^  q^  Preston  will  and  does  assent  to  the  railway  being: 

POOL,  Man-  "^        . 

CHESTER  AND   ^SLcle  through  his  property,  at  Flashy  Hall^  as   laid 

Newcastle-     down  in  the  deposited  plans  of  the  said  Company ;  that, 

Junction      *^^  ^^^^  ^^  ®^^^  Company  shall,  in  this  or  any  subsequent 
Railway  Co.   session,  obtain  an  Act  of  incorporation,  the  said  Company 

shall  pay,  to  the  said  C,  Preston^  his  heirs  or  assigns, 
the  sum  of  10002.  for  all  lands  required  by  the  Company 
for  due  making  of  the  railway,  and  a  further  sum  of 
4000/.  for  residential  injury  to  the  estate  and  hall  of  the 
said  C  Preston :  that  the  Company  shall  pay  the  ex- 
penses of  Mr.  Preston's  solicitor  in  this  business,  and 
25/.  for  his  own  personal  expenses. 

The  bill  next  stated  that,  immediately  upon  the  execu- 
tion of  the  agreement,  the  Plaintiff  assented  to  the  line 
of  the  Lancashire  and  North  Yorkshire  Company  being 
made  through  his  estate  as  laid  down  in  the  plans  de- 
posited by  that  Company.     That,  after  the  entering  into 
of  the  agreement,   that   Company  and  the   Liverpool, 
Manchester  and  Nevccastle-on-Tyne  Junction  Company 
agreed  together  to  abandon  the  line  projected  by  the 
last-mentioned  Company,  and  to  jointly  apply  for  an  Act 
to  authorize  the  making  of  the  railway  after  mentioned, 
being  part  of  the  railway  proposed  by  the  Lancashire 
and  North  Yorkshire  Company  as  aforesaid  and  which 
passed  through  the  estate  of  the  Plaintiff  as  aforesaid : 
That  the  Act  so  jointly  applied  for,  passed  on  the  26th 
of  June  1846,  and  was  intituled,  ^'  An  Act  for  making  a 
Railway  to  be  called  The  Liverpool^Manchester  and  New- 
castle-upon-Tyne Junction  Railway,  with  a  Branch  to  the 
Town  of  Hawes ;  ^^  and  after  reciting  that  several  persons 
had  united  themselves  into  a  Company,  for  the  piirpoee 
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of  carrying  the  railway  into  effect,  under  the  name  of  The 
Lancashire  and  North  Yorkshire  Railway;  and  that 
several  other  persons  had  united  themselves  into  a  Com. 
pany,  for  the  purpose  of  making  a  railway  under  the 
name  of  The  Liverpool^  Manchester  and  Newcastle-upon- 
Tyne  Junction  Railway,  the  object  of  which  last-men- 
tioned rail  way  y  would  be  satisfied  by  the  formation  of  a 
line  of  railway  between  the  places  therein  mentioned,  in 
the  direction  proposed  by  the  Lancashire  and  North 
Yorkshire  Company,  together  with  a  branch  therefrom 
to  Haxjoes^  and  that  the  said  two  Companies  were  will- 
ing, jointly,  to  carry  into  effect  the  therein  first-men- 
tioned railway  together  with  the  said  branch,  the  Act 
enacted  that  Harper  and  Yates  and  four  other  persons 
therein  named  and  all  other  subscribers  to  either  of  the 
two  last-mentioned  railways,  should  be  united  into  a  Com- 
pany for  making  and  maintaining  the  railway  authorized 
by  the  Act,  and  should  be  incorporated  by  the  name  of 
The  Liverpool^  Manchester  and  Newcastle-upon-Tyne 
Junction  Railway  Company  :  That  one-half  of  the  shares 
in  the  Company  should  be  distributed  among  the  persons 
who,  on  the  1st  of  April  preceding  the  passing  of  the 
Act,  were  subscribers  to  the  Lancashire  and  North 
Yorkshire  Railway,  and  the  other  half^  amongst  the  per- 
sons who,  at  the  same  time,  were  subscribers  to  the 
Liverpool^  Manchester  and  Newcastle -upon-  Tyne  June* 
tion  Railway ;  and  that  Harper  and  Yates  and  ten  other 
persons^  should  be  the  first  directors  of  the  Company : 
and,  after  reciting  that  plans  and  sections  of  the  railway, 
showing  the  line  and  levels  thereof,  and  books  of  refer- 
ence thereto,  containing  the  names  of  the  owners,  lessees 
and  occupiers  of  the  land  through  which  it  was  intended 
to  pass  or  which  might  be  required  for  the  purposes 
thereof,  had  been  deposited,  under  the  name  of  The  Lan^ 
cashire  and  North  Yorkshire  Railway,  with  the  clerks 
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of  the  peace  for  the  West  and  North  Ridings  of  York- 
shire ;  and  that  plans  and  sections  of  the  branch  railway 
to  Hawes,  as  forming  part  of  the  Liverpool^  Manchester 
and  Newcastle-upon-Tyne  Junction  Railway,  and  books 
of  reference  to  such  plans,  had  been  deposited  with  the 
same  clerks  of  the  peace,  it  was  enacted  that  it  should 
be  lawful  for  the  said  Company  to  make  the  said  railway 
and  branch  in  the  line  and  upon  the  lands  delineated  in 
the  plans  and  described  in  the  books  of  reference,  and  to 
take  and  use  such  of  the  said  lands  as  should  be  neces* 
sary  for  such  purpose  :  and  the  Act  further  enacted  that 
the  powers  of  the  Company  for  the  compulsory  purchase 
of  land,  should  not  be  exercised  after  three  years  from 
the  passing  of  the  Act ;  and  that,  after  the  expiration 
of  seven  years  from  the  same  time,  all  the  powers  there- 
by granted  to  the  Company  for  making  the  railvFay, 
should  cease. 


The  bill  next  stated  that  parts  of  the  PlaintiflTs  estate 
were  delineated  in  the  maps  and  plans  and  described  in 
the  books  of  reference  deposited  with  the  clerk  of  the 
peace  for  the  West  Riding,  and  were  therein  numbered 
1,  2,  3,  4,  &c.,  8zc.     That,  previously  to  the  incorpora- 
tion of  the  Liverpool,  Manchester  and  Newcastle-upon- 
Tyne  Junction  Railway  Company,  the  promoters  and 
shareholders  of  that  Company,  and  the  promoters  and 
shareholders  of  the    Lancashire  and  North   Yorkshire 
Company,  both  at  meetings  of  their  respective  directors, 
and  at  general  meetings  of  their  respective  shareholders, 
approved  of  and  adopted  the  agreement  with  the  Plain- 
tiff, amongst  other  agreements ;  and  that  it  was  one  of 
the  terms  of  the  agreement  between  the  promoters  of  those 
Companies  in  consequence  of  which  they  jointly  applied 
for  and  obtained  the  Act  of  Parliament^  that  the  Com- 
pany incorporated  as  aforesaid^  should  be  liable  to  the 
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performance  of  all  t/^e  agreements  entered  into^  with  land- 
owners,  by  t/ie  promoters  of  the  Lancashire  and  North 
Yorkshire  Company^  and,  particularly^  the  agreement 
with  the  Plaintiff;  and  the  Act  was  passed  by  the  Legis- 
lature, aTid  the  Plaintiff  and  other  landowners  withdrew 
their  opposition  to  it,  upon  the  faith  that  the  agreements 
with  them  would  be  observed^  and  that  the  incorporated 
Company  would  perform  those  agreements :  and  that, 
after  the  incorporation  of  the  Company,  the  directors  and 
shareholders  of  it,  at  various  meetings  and  otherwise,  ap* 
proved  of  and  adopted  all  the  agreements  with  landowners, 
and  especially  the  agreement  with  the  Plaintiff:  That, 
on  the  24th  of  March  1846,  C  M.  Wilson  who  was  the 
secretary  to  the  Lancashire  and  North  Yorkshire  Com- 
pany when  that  agreement  was  entered  into,  sent  the 
Plaintiff  a  cheque  for  25/.,  enclosed  in  a  letter  which  ex- 
pressed that  sum  to  be  the  amount  agi*eed  to  be  paid,  on 
account  of  the  Plaintiff's  personal  expenses,  by  the 
agreement  of  February  1846 :  that,  on  the  21st  of  De- 
cember 1846,  C  M,  Wilson,  who  was  appointed  secre- 
tary to  the  Liverpool,  Mancliester  and  Newcastle-upon- 
Tyne  Company  after  its  incorporation,  sent  a  notice 
to  the  Plaintiff,  that  the  Company  would,  by  their 
engineers,  surveyors,  agents  and  servants,  after  the 
expiration  of  three  days  from  the  service  of  the  notice, 
enter  upon  the  Plaintiff's  lands,  or  the  lands  in  his  occu- 
pation, in  the  parish  of  Gargrave  and  township  of  Flasby, 
which  would  be  required  for  the  purposes  of  the  said 
Company,  for  the  purpose  of  surveying  and  taking  levels 
of  such  lands,  and  of  probing  or  boring  to  ascertain  the 
nature  of  the  soil,  and  of  setting  out  the  line  of  the 
works ;  and  that  they  entered  and  set  out  the  line  in  ac- 
cordance with  such  notice,  and  that  the  line  still  re- 
mained set  out,  and  the  pieces  of  land  intended  to  be 
purchased  by  the  Company  under  the  agreement,  defined 
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and  ascertained ;  but  the  Company  had  never  been  in 
possession  of  those  pieces  of  land,  though  the  Plaintiff  had 
always  held  the  same  at  their  disposal  and  was  willing, 
at  any  time,  to  deliver  up  possession  thereof  to  them, 
upon  their  paying  him  the  purchase-money  and  costs 
agreed  to  be  paid  by  the  agreement. 

The  bill  then  set  forth  certain  letters  which  were 
written,  in  1848,  by  the  solicitors  of  the  incorporated 
Company,  to  the  Plaintiff,  soliciting  him,  in  respect  of 
his  interest  under  the  agreement,  to  oppose,  (but  at  the 
Company's  expense,)  a  Bill  for  dissolving  the  Company 
which  certain  persons  had  brought  into  Parliaments 
One  of  those  letters  enclosed  a  petition  against  the  Bill, 
and  contained  a  request  that  the  Plaintiff  would  sign  it, 
as  being  one  of  the  persons  who  had  entered  into  special 
contracts  with  the  Company :  and  the  bill  stated  that  the 
Plaintiff  signed  the  petition  and  returned  it  to  the  writer 
of  the  letter;  and  that  it  was  afterwards  presented 
to  Parliament  and  that  the  Bill  was  rejected. 


The  bill,  after  stating  that  the  Company  pretended 
that  the  agreement  was  not  binding  upon  them  because 
it  was  entered  into  before  their  incorporation,  charged 
that  it  was  binding  on  them  in  equity  if  not  at  law,  and 
that  the  Lancashire  and  North  Yorkshire  and  the  Liver" 
pool,  Manchester  and  Newcastle-upon-Tyne  Junction 
Companies  obtained  the  withdrawal  of  the  Plaintiff^s  op- 
position to  the  Act  by  which  they  were  incorporated,  on 
the  faith  that  the  agreement  would  be  performed  on 
their  part ;  and  that  the  non-performance  of  the  agree- 
ment would  be  a  fraud  upon  him ;  That  it  was  part  of 
the  terms  of  the  amalgamation  of  the  two  Companies^ 
that  the  Company  for  the  incorporation  whereof  they 
jointly  applied  for  an  Act  of  Parliament,  should  be  liable 
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to  perform  all  the  contracts  entered  into  between  the 
Lancashire  and  North  Yorkshire  Company  and  the  land- 
owners upon  that  part  of  their  line  which  was  adopted 
by  the  incorporated  Company,  or,  at  all  events,  the  con- 
tract between  the  Plain tiif  and  the  Lancashire  and  North 
Yorkshire  Company :  That  the  Liverpool,  Manchester 
and  Newcastle-upon-Tyne  Junction  Company  had^  since 
their  incorporation^  recognised  and  acted  upon  the  agree- 
ment with  the  Plaintiffs  in  the  manner  before  mentioned 
in  the  bill  and  otherwise.  That  the  Company  were 
making  endeavours  to  complete  their  railway,  by  means 
of  a  loan  or  of  some  arrangement  with  some  other  Com- 
pany or  proposed  Company :  That  they  had  recently  ob- 
tained, from  the  Commissioners  of  Railways,  an  extension 
of  the  time  limited  by  the  Act  for  the  completion  of  their 
railway  and  for  the  compulsory  purchase  of  the  lands 
thereby  authorized  to  be  taken,  and  that  the  extended 
time  had  not  expired  :  That  the  expenses  of  the  Plain- 
tifTs  solicitor  which,  by  the  agreement,  were  stipulated 
to  be  paid  by  the  Lancashire  and  North  Yorkshire  Com- 
pany, had  never  been  paid,  and  the  Plaintiff  remained 
liable  to  pay  them. 
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The  bill  prayed  that  the  agreement  with  the  Plain- 
tiff might  be  declared  to  be  binding  upon  the  Liver- 
pooly  Manchester  and  Newcastle-upon-Tyne  Company; 
and  that  they  might  be  decreed  to  complete  the 
purchase  of  the  pieces  of  land  agreed  to  be  purchased 
and  set  out  as  aforesaid,  and  all  other,  if  any,  the  land 
required  by  them  for  making  the  railway^  by  paying  the 
Pl^ntiff  the  sums  of  1000/.  and  4000/.,  and  the  expenses 
of  the  Plaintiff's  solicitor  mentioned  in  the  agreement, 
and  to  enter  into  possession  of  such  land. 


The  Company  demurred  generally. 
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Mr.  Bethell  and  Mr.  Hamilton  Humphreys^  in  sup- 
port of  the  demurrer,  contended  that  the  agreement 
which  the  bill  sought  to  enforce  against  the  Defendants, 
the  incorporated  Company,  was  not  binding  upon  them ; 
because  it  was  entered  into,  not  on  their  behalf,  but  on 
behalf  of  a  contemplated  Company  which  never  came 
into  existence,  and  which  the  incorporated  Company  did 
not  represent,  or,  at  the  utmost,  represented  in  part 
only ;  for  it  adopted  not  the  whole,  but  only  a  small  por- 
tion of  the  contemplated  Company^s  line  ;  and  there  was 
no  enactment  in  the  Act  as  stated  in  the  bill,  which  ren- 
dered agreements  entered  into  on  behalf  of  the  contem- 
plated Company,  binding  upon  the  incorporated  one: 
that  the  cases  in  which  incorporated  Companies  had,  of 
late  years,  been  held  by  this  Court,  to  be  bound  by  con- 
tracts entered  into  before  they  came  into  existence,  pro- 
ceeded upon  their  having  recognised,  retrospectively,  the 
agency  of  the  parties  who  had  entered  into  the  contracts, 
by  taking  the  benefit  of  the  contracts,  and,  thereby, 
adopting  them  :  but  a  contract  entered  into  on  behalf  of 
a  Company  before  it  came  into  existence,  had  never  been 
held  to  be  binding  upon  the  Company  unless  it  had  taken 
the  benefit  of  the  contract  after  its  incorporation :  that 
the  agreement  sought  to  be  enforced  was  purely  execu- 
tory, and  was  not  intended  to  be  binding  even  upon  the 
contemplated  Company,  unless  that  Company  not  only 
obtained  an  Act  of  incorporation,  but  required  and  took 
possession  of  the  Plaintiff's  land  for  the  due  making 
of  their  intended  railway  :  that  if,  under  the  circum- 
stances of  the  case^  the  incorporated  Company  should  be 
held  to  represent  the  contemplated  one,  and  the  agree- 
ment should  be  held  to  have  been  entered  into  on  lis  be- 
half, still  it  had  never  adopted  the  agreement ;  it  had 
never  taken  possession  of,  and  might  never  require  the 
Plaintiff's  land,  for  the  due  making  of  the  railway :  that 
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the  agreement  did  not  bind  the  Company  to  make  their 
railway  through  the  Plaintiff's  land;  and  the  true  con- 
struction of  it  was  that  neither  the  1000/.  nor  the  4000Z. 
were  to  be  paid  to  the  Plaintiff,  unless  and  until  the  Com- 
pany not  only  obtained  an  Act  of  incorporation,  but  also 
required  and  took  possession  of  the  Plaintiff  ^s  land :  and 
that,  until  they  did  so,  there  was  no  consideration  for 
the  payment  of  the  money. 
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The  Solicitor- General^  Mr.  Southgate  hud  Mr.  Pres- 
ton supported  the  bill. 

The  following  cases  were  referred  to  in  the  course  of 
the  argument :  Columbine  v.  Chichester  (a),  Edwards  v. 
7%tf  Orand  Junction  Raihoay  Company  (i),  Stanley  v. 
The  Chester  and  Birkenhead  Railway  Company  (c), 
Simpson  v.  Lord  Howden{d)  and  Blonde,  Crowley {e). 

The  Vice-Chancellob  : 

This  was  a  demurrer  to  a  bill  seeking  to  enforce,  against 
the  Defendants,  The  Liverpool^  Manchester  and  Newcas- 
tle-upon-Tyne Railway  Company,  an  agreement  of  the 
5th  of  February  1846,  which  had  been  entered  into  be- 
tween the  Plaintiff  and  two  gentlemen  named  jETarp^  and 
Yates,  The  bill  states  that,  in  the  year  1845,  Harper^ 
Yates  and  others  projected  a  railway  that  was  to  be  called 
The  Lancashire  Kni.  North  Yorkshire  Company ^  and  for 
making  which  they  required  lands  of  the  Plaintiff,  and 
which  was  intended  to  pass  near  his  residence  of  Flasby 
Hall.     In  1846,  they  introduced  a  Bill  into  Parliament 


1 6th  June* 


(fl)  2  Phill.  27. 
\b)  1  Myl.  &  Cr.  650. 
(c)  9  Sim.  246  and  3  Myl. 
&  Cr.  773. 


{d)  Ibid.  97. 

{e)  Decided  in  the  Court 
of  Exchequer  in  May  1851, 
but  not  yet  reported. 
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1851.  for  the  purpose  of  establishing  that  railway.    The  Plain- 

Preston       ^^^  prepared  to  oppose  it ;   and,  in  order  to  prevent  the 

V.  Plaintiff  ^s  opposition,  the  following  agreement  was  en- 

The  Liver-     iQ^ed  into  : — *'  Memorandum  of  ao^reement  this  day  made 

POOL,  Man-  .       -..  i.    i      ,-  i .  i 

CHESTER  AND    between  the  executive  directors  of  the  Lancashire  and 

Newcastle-  North  Yorkshire  Railway  Company  of  the  one  part,  and 
Junction       ^'  ^^^^^^^  ^^  Flashy  Hall  in  the  county  of  York,  Esq., 

Railway  Co.    of  the  other  part :    It  is  agreed  that,  on  the  following 

conditions,  the  said  C  Preston  will  and  does  assent  to 
the  railway  being  made  through  his  property  at  Flasby 
Hall,  as  laid  down  in  the  deposited  plans  of  the  said 
Company  :  that,  in  case  the  said  Company  shall,  in  this 
or  any  subsequent  session,  obtain  an  Act  of  incorporation, 
the  said  Company  shall  pay  to  the  said  C.  Preston,  his 
heirs  or  assigns,  the  sum  of  1000/.  for  all  lands  required 
for  due  making  of  the  railway,  and  a  further  sum  of 
4000/.  for  residential  injury  to  the  estate  and  hall  of  the 
said  C  Preston :  that  the  Company  shall  pay  the  ex- 
pences  of  Mr.  Preston  s  solicitor  in  this  business,  and 
26/.  for  his  own  personal  expences.*^ 

In  the  same  session,  certain  other  projectors  intro- 
duced, into  Parliament,  a  Bill  for  a  rival  line,  to  be  called 
The  Liverpool,  Manchester  and  Newcastle  Junction  Rail- 
way, and  a  third  set  of  projectors  brought  in  a  Bill  for 
another  rival  line,  to  be  called  The  Northumberland  and 
Lancashire  Junction  Railway.  This  third  line,  however, 
need  not  be  considered.  As  far  as  I  understand  nothing 
turns  on  it.  The  projectors  of  the  first  two  lines,  that  is 
the  Lancashire  and  North  Yorkshire  and  the  Liverpool, 
Manchester  and  Newcastle  line,  agreed  to  unite  and  form 
a  line  which  should,  so  far  as  relates  to  the  Plaintiff  ^s 
lands,  follow  the  line  proposed  by  the  Lancashire  and 
North  Yorkshire  Company ;  and  they  expressly  agreed 
to  adopt  the  contract  of  the  5th  of  February  1846,  on 
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the  faith  of  which  the  Plaintiff  withdrew  his  opposition.  1851. 

I  have  taken  all  these  facts  from  the  statements  in  the        Preston 
bill.     On  the  26th  of  June  1846,  an  Act  passed  incorpo-  v. 

rating  this  new  Company  by  the  name  of  The  Liverpool^        °*    M**" 
Manchester  and  Newcastle  Junction  Railway  Company.    Chester  and 
The  books  deposited  with  the  clerks  of  the  peace  and  re-     Newcastle- 
ferred  to  in  the  Act,  enumerate  several  fields  of  the  Plain-       junction 
tiff,  through  which  the  line  of  the  railway  was  to  pass.    Railway  Co« 
The  Defendants,  after  the  passing  of  the  Act,  set  out  the 
line  of  the  railway  over  the  Plaintiff's  lands  and  gave  no- 
tice that  they  should  require  the  same ;  but  they  have 
never  taken  possession  thereof,  though  the  Plaintiff  has 
always  been  ready  to  give  up  the  same.     The  object  of 
the  present  suit,  is  to  enforce  performance  of  the  agree- 
ment and  to  obtain  payment  of  the  1000/.  and  4000/. 

The  Plaintiff  says  that  the  contract  of  Harper  and 
Yates,  is  binding,  in  equity,  on  the  Defendants.     The 
doctrine  of  the  Court  on  this  subject,  is  that,  where  pro- 
jectors of  a  Company  enter  into  contracts  on  behalf  of  a 
body  not  existing  at  the  time  of  the  contract,  but  to  be 
called  into  existence  afterwards,  there,  if  the  body  for 
whom  the  projectors  assumed  to  act,  does  come  into  ex- 
istence, it  cannot  take  the  benefit  of  the  contract  without 
performing  that  part  of  it  which  the  projectors  undertook 
that  it  should  perform  ;  that  is,  in  substance,  this  Court 
treats  the  projectors,  for  that  purpose,  as  agents  of  the 
Company  so  afterwards  called  into  existence.      The 
Plaintiff  says  that,  according  to  this  doctrine,  the  contract 
of  February  5  th  1846,  is  binding  on  the  Defendants.  The 
Defendants  object  on  two  grounds ;  first,  they  say  they  are 
not  the  parties  for  whom  Harper  and  yb^w  were  acting; 
and,  secondly,  that  they  have  not  taken  the  benefit  of  the 
contract. 
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On  the  first  point,  I  think  the  Defendants  clearly  are 
the  parties,  within  the  principle  of  the  rule  of  equity,  on 
whose  behalf  Harper  and  Yates  must  be  taken  to  have 
made  the  contract.  It  is  true  that  it  was  originally  made 
on  behalf  of  a  different  body :  but  the  promoters  of  the 
two  rival  lines  afterwards  coalesced  and  agreed  to  concur 
in  obtaining  an  Act  for  a  line  which  should  adopt  that 
part  of  the  line  which  traversed  the  Plaintiff's  land,  and 
should,  for  that  purpose,  adopt  (inter  alia)  the  contract  of 
Harper  and  Yates :  and  the  Plaintiff,  on  the  faith  of  that, 
withdrew  his  opposition.  I  think  this  puts  mattersexactly  in 
the  same  position  as  if  the  contract  had  been  between  the 
Plaintiff  of  the  one  part,  and  Harper  and  Yates  as  agents 
for  the  Company  which  was  afterwards  incorporatedi  that 
is,  the  Defendants,  of  the  other  part.  The  same  persons 
who  entered  into  the  agreement  as  projectors,  also  obtained 
the  Act  which  passed.  Others,  it  is  true,  concurred  with 
them,  and  the  name  of  the  Company  was  changed.  But 
in  substance,  as  far  as  the  Plaintiff  was  concerned,  that 
made  no  difiference.  The  projectors  who  made  the  con- 
tract with  him,  united  with  others ;  and  then,  the  united 
projectors  adopted  the  original  contract ;  and  the  Plain- 
tiff, thereupon,  abstained  from  opposition.  I  think  this 
clearly  entitled  the  Plaintiff  to  look  to  the  Defendants  as 
the  parties  liable  to  him  ;  that  is,  as  the  parties  on  behalf 
of  whom  Harper  and  Yates  made  the  contract.  The 
case  of  Stanley  v.  The  Chester  and  Birkenhead  Railway 
Company^  is  strongly  in  point,  if,  indeed,  authority  is  ne- 
cessary. 


The  real  difficulty  is  in  the  second  point ;  whether  the 
Defendants  have,  in  fact,  taken  the  benefit  of  the  contract. 
This  depends  on  its  construction.  If  the  meaning  of  the 
contract  is  that,  in  consideration  of  the  Plaintiff  assent- 
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ingto  the  Bill,  the  Defendants,  on  obtaining  their  Act,  1851. 

would  pay  him  the  two  sums  of  1000/.  and  4000/.  or        PRSffroN 
^ther  of  them,  then  they  have  had  the  benefit  of  the  v, 

contract:  for  they  have  bought  off  the  Plaintiffs  oppo-  •Tm'^I 

sition.     If  the  meaning  is  that,  in  case  the  Defendants    chsstbr  and 
should  obtain  their  Act,  and  also  require  the  Plaintiff's    Newcastle- 
land,  the  Plaintiff  would  sell  to  them  what  they  might    Railway  Co. 
require,  at  the  price  and  on  the  terms  stipulated  in  the 
contract,  then  the  Defendants  have  not  had  the  benefit 
of  the  contract :  for  they  have  taken  no  lands.     But  I 
think  this  is  not  the  meaning.     It  could  hardly  be  that, 
if  the  Company  took  anything,  however  small,  they  were 
to  pay  5000/.  as  the  consideration  for  what  they  took, 
otherwise  nothing.     Whereas  there  is  no  inconsistency 
in  supposing  that  the  Defendants  agreed  to  pay  the 
5000/.  in  case  the  Act  passed,  as  the  consideration  for 
the  Plaintiff's  consent,  and  as  the  price  of  the  land 
required.     The  language  here  is  not,  it  is  true,  precisely 
the  same  as  in  the  recent  case  of  Bland  v.  Crowley ^  in 
the  Exchequer,  to  which  reference  was  made   in  the 
argument.     But  I  think  that,  in  substance,  it  means  the 
same  thing ;  that  is,  the  consideration  in  both  cases,  was 
made  up,  in  part,  of  the  assent  of  the  landholder  to  the 
passing  of  the  Act.     The  value  of  that  assent  could  not, 
from  the  nature  of  things,  be  nicely  or  accurately  calcu- 
lated.    There   was,   therefore,    nothing    anomalous    in 
stipulating  for  aUxed  sum  to  be  paid  for  the  benefit  of 
that  assent,  including  also  what  was  matter  of  lesser 
moment ;  namely,  the  price  of  the  land  through  which 
the  railway  should  pass,  whether,  for  that  purpose,  more 
or  less  might  be  required.     But  it  could  hardly  have 
been  intended  that,  without  reference  to  the  advantage 
of  obtaining  the  Plaintiff'^s  assent  to  the  Bill,  the  Com- 
pany should,  before  they  got  their  Act,  have  stipulated 
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to  pay  50002.  if  they  should  take  any  portion  of  the 
Plaintiffs  land,  whether  a  single  rood  or  the  whole 
which  was  delineated  on  the  map  ;  but  if,  instead  of  tak- 
ing any  of  this  land,  they  should  just  skirt  outside  his 
boundary,  occasioning  probably,  just  as  much  annoyance 
to  his  residence,  then  they  should  pay  nothing.  This 
could  not,  I  think,  have  been  what  was  intended ;  and, 
therefore  the  contract  must  be  read  as  a  contract  to  pay 
1000/.  and  4000/.  as  the  price  of  the  Plaintiff's  assent 
and  of  so  much  of  his  land  as  should  be  required  for  the 
line,  including  compensation  for  what  is  called  residen- 
tial injury. 


It  follows,  from  this  construction  of  the  contract, 
that  the  demurrer  must  be  overruled ;  for  the  Defend- 
ants are,  as  I  have  already  stated,  bound  by  the  con- 
tract of  Harper  and  Yates;  and  they  have,  in  part,  had 
the  benefit  of  it.  But  I  must  add  that  the  question  as 
to  the  meaning  of  the  contract  is  a  mere  legal  question ; 
and,  therefore,  I  shall  not  overrule  demurrer,  without 
giving  the  Defendants  the  opportunity,  if  they  wish  it,  of 
taking  the  opinion  of  Court  of  Law  on  the  construction  of 
the  contract.  This  can  ^readily  be  done.  For,  if  I  am 
right  in  my  construction  of  the  contract,  the  Plaintiff 
has  a  present  right  of  action  against  Harper  and  Yates. 
I  do  not  mean  that  any  action  should  be  brought ;  but 
that  a  case  should  be  stated,  the  question  being  whether, 
the  Act  of  Parliament  having  passed,  and  the  Defendants 
having  done  the  acts  stated  in  the  bill,  the  Plaintiff  has 
any  present  right  of  action  against  Harper  and  Yates, 

This  being  my  view  of  the  contract,  I  am  not  obliged 
to  decide  how  far  the  contract  to  pay  the  costs  of  the 
Plaintiff  s  solicitor,  would  have  enabled  him  to  sustain 
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the  bill.  But  I  do  not  think  it  would.  The  bill  con- 
tains no  statement  as  to  the  nature  or  amount  of  the 
bill,  nor  any  averment  that  a  bill  has  been  delivered,  or 
that  payment  of  it  has  been  demanded  and  refused.  I 
think  tliis  was  essential.  It  would  be  very  oppressive, 
on  the  Defendants,  to  hold  them  liable  for  a  bill  of  costs 
which  has  never  been  delivered ;  and,  therefore,  even 
independent  of  the  statute  which  requires  the  delivering 
of  a  signed  bill,  I  should  not  have  sustained  the  Plain- 
tiff's biU  on  this  ground. 
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The  Defendant's  Counsel  having  said  that  they  would 
take  a  case  for  the  opinion  of  the  Judges  of  the  Court  of 
Queen's  Bench, 

His  Lordship  said  that,  that  being  so,  he  should  not  do, 
what  he  should  otherwise  have  done,  namely  overrule  the 
demurrer,  but  should  suspend  his  order  upon  it  until 
he  got  the  opinion  of  the  Court  of  Law. 


Vol.  L    N.  S. 


8  S 
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1851:  IN    THE     WINDING-UP    OF    THE    DIRECT 

■  ^^  ^"^y-  ■         BIRMINGHAM,   OXFORD,    READING    AND 

JointstoekCom.      BRIGHTON  RAILWAY  COMPANY. 
pmtieg  Winding' 

cZrS^ary.  BRIGHTS  CASE. 

A.  had  been  a  MR.  BRIGHT  had  been  a  member  of  the  provisional 

member  of  the  committee  and  had  accepted  shares  in  the  above-men- 
^'^^Im  ^  d  had "  ^'^"®^  provisionally  registered  Company ;  and,  therefore, 

accepted  shares  according  to  the  decision  of  the  House  of  Lords  in  Up- 

i^  *  ^^™P^y  fiirscase  (a),  he  was  liable  to  pay  his  rateable  proportion 

dered  to  be  ^^  ^^^  necessary  expenses  of  the  committee  incurred  in 

womid  up.  The  preparing  to  launch  the  common  concern.     According  to 

^M^^  placed     ^jjg  standing  orders  of  Parliament,  the   Company,   in 

^i»  s  nauie  ou 

the  list  as  a  con-  order  to  obtain  an  Act  of  incorporation  in  the  then  next 

tributory  to  the  suasion,  ought  to  have  deposited  their  plans,  sections  and 
committee  in-  books  of  reference  on  or  before  the  30th  of  Noveinber 
curred  between     1845  ;  but  they  did  not  do  so  ;  nor  did  they  take  any 

h    1845  th"    ^^^P^9  ^^^^^  ^^^^  ^^y?  towards  the  establishment  of  the 
day  on  which      Company, 
he  accepted 

his  sh^s,  and  the  30th  of  November  1845,  on  or  before  which 
day  the  Company  ought,  according  to  the  standing  orders,  to  have 
deposited  their  plans  &c.  in  order  to  obtain  an  Act  of  incorpora- 
tion in  the  then  next  session.  But  they  did  not  do  so  ;  nor  did 
they,  afler  that  day,  take  any  steps  towards  the  establishment  of 
the  Company. 

Held  that  A,  was  liable  to  contribute  to  the  expenses  incurred  be 
tween  the  14  th  of  October  and  SOth  November  1845,  both  inclu- 
sive ;  but  was  not  liable  to  contribute  to  the  expenses  incurred  before 
the  former  day  or  afler  the  latter. 

(a)  2  Ho.  of  Lords  Cases,  674. 
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Under  those  circumstances,  the  Master  charged  with  1851.' 

the  winding-up  of  the  Company,  considered  that  the  ex-       Brigbt's 
penses  of  preparing  to  launch  the  concern,  were  those  Case; 

which  were  incurred  up  to  and  inclusive  of,  but  not  sub- 
sequently to  the  30th  of  November  1845 ;  and  he  placed 
Mr.  BrigMs  name  on  the  list  as  a  contributory  to  the 
expenses  incurred  between  the  14th  of  October  1845; 
when  Mr.  ^ri^Ar  accepted  his  shares,  and  the  30th  of 
November  1845,  both  inclusive. 

Both  the  official  manager  and  Mr.  Bright  were  difih: 
satisfied  with  what  the  Master  had  done,  and  a  motion 
was  now  made,  on  behalf  of  the  official  manager,  that  the 
Master's  report,  so  far  as  it  declared  that  Bright  mta 
liable  to  pay  his  rateable  proportion  of  the  expenses  of 
preparing  to  launch  the  concern  incurred  between  the  14th 
of  October  and  the  30th  of  November  1845,  both  in- 
elusive,  might  be  reversed ;  and  that  it  might  be  declared 
that  Bright  was  liable  to  pay  not  only  a  rateable  propor^ 
tion  of  the  expenses  incurred  between  those  days,  but  also 
a  rateable  proportion  of  the  expenses  incurred  before  the 
14th  of  October  and  after  the  30th  of  November  1 845, 
down  to  the  final  abandonment  of  the  Company.  At  the 
same  time  a  motion  was  made,  on  behalf  of  Mr.  Bright, 
that  an  order  for  a  call  of  10/.  per  share,  which  the 
Master  had  made  on  certain  of  the  contributories  includ- 
ing Mr.  Bright^  might  be  discharged,  on  the  ground  that 
Mr.  Bright  had  never  authorized  the  incurring  of  any 
of  the  expenses  of  the  Company. 

Mr.  BetheU  and  Mr.  Roxburgh  appeared  for  the 
official  manager. 

Mr.  Cooper  and  Mr.  Morris  for  Mr.  Bright. 

88  2 
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185 1 .  The  Vigb-Chakocllob  said  that  the  Master  had  rightly 

Bright's       ooDsidered  the  80th  of  November  1845,  as  the  day  up  to 

Case.  and  inelusive  of  which  the  committee  were  preparing  to 

launch  the  common  concern,  and  had  rightly  held,  ac- 
cording at  least  to  the  decision  in  UpfilFs  case^  that 
Mr,  JBriffht  was  liable  to  contribute  to  the  expenses  in- 
curred between  the  14th  October  and  the  30th  Novem- 
ber 1845  both  inclusive,  but  was  not  liable  to  contribute 
to  the  expenses  incurred  prior  to  the  (ormer  or  subse- 
quently to  the  latter  day :  and  he  refused  both  the  mo- 
tions with  obsts.* 


*  Both  parties  have  appealed  to  the  House  of  Lords. 
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IN   THE    MATTER    OF    THE    WINDING-UP         1351. 
ACTS  AND  OF  THE  CHESTER  AND   MAN-   13th  and  ieth 
CHESTER  DIRECT  RAILWAY  COMPANY.        >     ^'^-    . 

Joint'Stock 
EX  PARTE  PHILLIPPS.  ^^**^ 

frtnatnff-up 

X  HIS  was  a  petition  preaented  by  H.  PkilUpps^  a  soli*      .    , 

citor  in  LondM.  Sde^re^ 

on  the  ground. 
It  «Uted  that  the  Chester  and  Manchester   Direct  ^^^°f  ^, 
Bailway  Company  was  projected  and  provisionally  regis-  suit  was  pend- 
iered  in  1845  :    that  the  capital  was  to  be  1,000,0002.,  ing  for  the  same 
and  was  to  be  divided  into  50,000  shares  of  20Z.  each  :  P^P^- 
that  the  Petitioner  and  various  other  persons  applied  for 
ahareSy  and  the  number  so  applied  for  greatly  exceeded 
•60,000 :  that,  on  the  1st  of  September  1845,  when  the 
time  for  receiving  applications  for  shares  expired,  the 
provisional  committee  resolved  that  only  30,000  should 
be  allotted  to  the  applicants,  and  that  the  remaining 
20,000  should  be  resenred  for  future  allotment  either  to 
themselves  or  to  such  other  persons  as  they  might, 
thereafter,  tJunk  fit ;  and  that  every  member  of  the  cob>- 
mittee  shonld,  at  any  time,  be  entitled  to  receive  an 
allotment  of  500  shares  out  of  the  20,000  reserved ;  but 
the  committee  gave  no  notice  of  that  resoltstion  ta  the 
Petitioner  or  to  any  of  thct  other  applicants  for  shares : 
that,  in  pursuance  of  that  resolution,  the  committee 
allotted  90,000  shares  to  several  oi  the  applicants,  and, 
amongst  them,  600  to  the  Petitioner :  that,  on  the  15th 
^  October  1846,  the  committee  allotted  100  shares  to 
every  member  of  their  own  body,  and  sack  allotmenit 
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185K  was  accepted  by  the  greater  number  of  them  ;  but  some 

Ex  Parte       declined  it ;  and  that  it  was  alleged,  by  the  members 
Phillipps.      of  the  committee,  that  they  never  exercised  their  option 

of  taking  500  shares,  and  that  they  were  not,  for  the 
purpose  of  the  distribution  of  the  assets  of  the  Company 
as  thereinafter  mentioned,  to  be  considered  as  members 
of  the  Company  for  more  than  the  shares  actually  ac- 
cepted by  them :  that,  subsequently,  some  other  shares 
were  allotted. to  other  persons;  .  and  the  whole  number 
allotted  was  34,140,  of  which  33,028  were  accepted ; 
but  the  remaining  15,860  were  left  unallotted,  though 
the  whole  50,000  had  been  applied  for :  that  the  commitr 
tee  did  not  inform  the  Petitioner  or  the  other  allottees, 
that  so  large  a  number  of  shares  remained  unallotted ; 
but,  on  the  contrary,  published  two  advertisements  in 
The  Timesy  one  on  the  10th  of  September  1845. stating 
that  the  cohiinittee  of  management  had  completed  the 
allotment  of  shares,  and  the  other  on  the  25th  of  the  saine 
month,  stating  that  the  shares  had  been  allotted  and  all 
deposits  duly  paid:  that  the  Petitioner,  besides  the 
shares  allotted  to  him,  purchased  720  from  the  proprie- 
tors tKereof.' 

The  Petition  further  alleged  that  the  bill  for  making 
the  railway  was  thrown  put,  owing  to  the  standing  orders 
of  the  House  of  Conmions  not  having  been  fully  complied 
:with ;  and,  thereupon,  the  directors  resolved  to  dissolve 
and  wind  up  the  Company ;  and,  on  the  7th  of  April 
1846,  the  committee  of  management  informed  the  Peti- 
tioner and  the  other  sharehplders  that,  in  consequence 
of  tlieir  not  having  been  able  to  comply  vrith  the  Stand- 
ing Orders,  they  were  proceeding  to  ascertain  the  liabili- 
ties of  the  Company,  with  a  view  of  informing  the  share- 
holders of  the  amount  expended ;  and  that  they  trusted 
that,  within  aihonth,  they  should  be  enabled  to  give  the 
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shareholders  an  accurate  statement  and  take  their  opin-  1851. 

*        ^        * 
ion  as  to  the  future  course  of  proceeding :  that  the  di-      j,    p^j.^^ 

rectors  couTened  a  meeting  of  the  shareholders,  which      Phillipps. 
was  held  on  the  8th  of  May  1846,  and  a  report,  prepared 
by  the  directors,  was  read  at  the  meeting,  and  by  it  the 
directors  informed  the  shareholders,  for  the  first  time, 
that  only  34,140  shares  had  been  allotted,  and  they  stated 
that,  after,  deducting,  from  the  sums  paid  in  respect  of 
deposits,  the  amount  already  expended  and  the  probable 
amount  of  the  liabilities  of  the  Company,  they  estimated 
that  they  had  funds  in  hand,  available  for  the  benefit  of 
the  shareholders,  to  the  amount  of  about  1/.  Is.  6d.  per 
share :  that  the  meeting  riesolved  that  the  report  should 
be  received  a9u2  the  undertaking  be  dissolved  and  wound 
up :  that  neither  the  Petitioner,  nor  J.  Lamer t  nor  J.  O. 
Frith  *  thereinafter   mentioned,   was  present  at  the 
meeting,  or,  in  any  way,   sanctioned  its  proceedings: 
but  a  copy  of  the  report  and  resolution  was  afterwards 
sent  to  the  Petitioner  and  the  other  shareholders :  that, 
on  the  30th  of  June  1846,  the  directors  informed  the 
Petitioner  and  the  other  shareholders  that,  at  a  conference 
between  the  committee  of  management  and  a  committee 
appointed  on  behalf  of  the  shareholders^  the  amount  of 
the  money  in  the  possession  of  the  Company  was  stated, 
and  the  liabilities  remaining  due  and  owing  were  consi- 
dered, and  it  was  resolved  that  IZ.  per  share  should  be 
returned  to  the  shareholders,  and  that  a  further  pro 
ratd  division  should  be  made  of  any  balance  of  the  funds 
of  the  Company  which  might  remain  after  the  claims 
should  have  been  discharged ;  and  that,  at  the  same  time, 
the  directors  requested  the  Petitioner  and  the  other 
shareholders  to  transmit  the  scrip  in  their  possession  to 

*  These  two  gentlemen  were  clients  of  the  Petitioner  and 
shareholders  in  the  Company. 
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165 1 .  the  secretary  of  the  Company;  and  sent  them  a  form,  to  be 

Ex  Par™       ^^  ^y  ^^^  ^^  returned  with  their  scrip,  and  stated 
PHiLLippa.     that,  in  two  days  after  the  receipt  of  the  scrip,  a  cheque 

would  be  forwarded  to  the  shareholders :  that  the  form 
for  the  return  of  the  scrip  was  in  the  following  words : — 
"  To  the  directors  of  the  late  Chesty  and  Ma9che$ter 
Direct  Railway.— I  herewith  deliver  to  you  scrip  for 
shares  in  this  Company, /or  the  purpose  of  being  camceUed, 
and  request  a  cheque  for  1/.  per  share,  being  the  prop(»^ 
tionate  amount  of  deposit  to  be  returned  to  me  on  the 
shares  hereunder  specified ;  and  I  agree  to  accept  the 
said  payment  of  l/«  per  share  tit  full  ducharge  of  all 
claims  upon  the  Company  and  directors  for  my  share  amd 
interest  in  the  said  undertaking^  without  prejudice,  how« 
ever,  to  my  right  to  a  further  pro  rata  division  of  any  ba- 
lance of  the  funds  of  the  Company  which  may  remain 
after  all  claims  shall  have  been  discharged  :  ^'  That  aU  the 
shareholders^  either  original  or  derivative^  except  the 
Petitioner  and  Lamert  and  Frith,  signed  and  returned 
the  form  and  delivered  up  their  scrip  to  the  directors^  and 
reoeivedlLper  share  on  the  terms  mentioned  in  the  form : 
that  Lamert  held  150  shares,  and  Frith  held  100,  which 
were  originally  allotted  to  them,  and  the  former  held 
750  which  he  had  purchased  from  the  proprietors  there- 
of: that  the  Petitioner  and  lamert  and  Frith  objected 
to  the  said  proposition  of  the  directors,  and,  in  June 
1846,  the  Petitioner  sent  a  circular  letter  to  the  greater 
part  of  the  directors,  stating  that  he  and  Lamert  in- 
tended to  take  proceedings  for  the  recovery  of  the  de- 
posits paid  on  the  shares  allotted  to  and  purchased  by 
them. 

The  petition  then  set  forth  a  correspondence  which 
took  place,  in  June  and  July  1846,  between  the  Peti- 
tioner and  Messrs.  Higson  and  Robinson^  the  solicitors  of 
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those  directors  to  whom  the  circular  letter  h^d  been  sent,  1651. 

the  result  of  which  was  that  the  Petitioner  and  his  £^  partb 
clients,  Lamert  and  Frith^  delivered  up  the  certificates  Ph|L|.ip^ 
for  their  shares,  and  received  1/.  per  share;  and  the 
directors  to  whom  the  circular  had  been  sent,  agreed  to 
pay  them  such  further  sums  in  respect  of  their  shares 
as  a  barrister  should  award.  The  petition  then  stated 
that  the  Petitioner  sent  to  Higson  and  RobiHSon  the 
draft  of  an  agreement  for  the  reference,  which  was  aa 
agreement  to  refer  all  matters  in  difference,  so  as  to  inr 
dude  the  claims  of  the  Petitioner  and  Zamert  and  Frith 
in  respect  of  their  purchased  as  well  as  their  original 
shares ;  but  that  Higson  and  Robinson  altered  the  draft, 
so  as  to  make  it  an  agreement  for  a  reference  of  the 
claims  of  the  Petitioner  and  Lamert  and  Frith  in  respect 
of  their  original  shares  only  ;  and  that,  Higson  and  Ro^ 
binson  having  persisted  in  their  refusal  to  frame  the 
agreement  so  as  to  embrace  the  purchased  shares,  the 
agreement  had  never  been  carried  out  although  the  cor«- 
respondence  as  to  it,  continued  until  1848.  The  Peti- 
tion then  stated  that  the  Petitioner  and  Lamert  and 
Frith  insisted  that  the  amount  which  they  were  entitled 
to  receive  from  the  directors  of  the  Company,  ought  not 
to  be  ascertained  on  the  principle,  proposed  by  the  direct- 
ors, of  throwing  all  the  expenses  of  the  undertaking  on  the 
shares  actually  allotted  and  taken  up,  so  as  to  make  each 
share  pay  l-33,028th  part  thereof,  but  that  each  of  the 
shares  of  the  Petitioner  and  Lamert  and  Frith  ought 
to  bear  only  l-50,000th  part  of  the  expenses  of  the 
Company,  or,  at  all  events,  that  each  member  of  the 
provisional  committee  ought  to  contribute,  to  the  ex- 
penses of  the  Company,  in  respect  of  500  shares ;  or, 
otherwise,  that  the  Petitioner  and  Lamert  and  Frith 
ought  to  bear  a  less  proportion  of  the  said  expenses, 
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1851.  than  was  thrown  upon  them  by  the  directors:  That  the 

Ex  PARTE       Petitioner  and  Lamert  and  Frith  also  objected  to  the  al- 

Phillipps.      lowance,  to  the  directors,  of  various  items  of  disbursement 

claimed  by  them,  and,  in  particular,  various  large  pay- 
ments made  by  them  to  their  engineers  and  solicitors;  and 
to  the  allowance  of  a  sum  of  2680/.  claimed  by  the  direct- 
ors, or  some  of  them,  as  a  proper  disbursement,  being 
the  balance  of  monies  expended,  by  some  of  the  directors, 
in  the  purchase,  in  the  market,  of  shares  in  the  Com- 
pany ;  and  which  application  of  the  funds  of  the  Company 
was  wholly  unauthorized:  That,  on  the  13th  of  April  1849, 
Lamert^  by  the  Petitioner  as  his  solicitor ^  filed  his  bill 
of  complaint*  in  the  Court  of  Chancery,  for  the  purpose 
of  obtaining  a  distribution  of  the  assets  of  the  Company, 
and  insisting  that  such  distribution  should  be  made  on 
the  principle  aforesaid,  and  objecting  to  the  said  several 
sums  so  claimed  by  the  directors  :  That  several  of  the 
Defendants  appeared  to  and  answered  the  bill,  and  raised 
various  objections  as  to  parties ;  and  the  bill  had  been 
amended,  and  several  of  the  Defendants  thereto  had 
answered  the  amended  bill ;  but,  by  reason  of  the  num- 
ber of  the  Defendants,  and  the  difficulty  of  discovering 
where  several  of  thetn  could  be  found  for  the  purpose  of 
service  of  process,  and  the  bankruptcy,  insolvency  and 
death,  from  time  to  time,  of  some  of  the  Defendants,  it 
would  be  very  difficult,  if  not  impracticable,  to  bring  the 
suit  to  a  hearing  :  That,  if  the  Company  were  wound  up, 
under  the  provisions  of  the  Winding-up  Acts,  according 
to  the  principles  contended  for  by  the  Petitioner,  a  large 
sum  of  money  would  be  found  to  be  coming  to  him  and 
Lamert  and  Frith^  in  respect  of  their  shares,  and  a  fur- 

*  The  Defendants  were  persons  who  had  been  members  of 
the  provisional  committee  and  directors  of  the  Company. 
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ther  pro  raid  division  would  also  be  made  to  the  other  1851. 

*        _        ^ 
shareholders  in  the  Company.  j»^  parte 


The  petition  prayed  that  the  Company  might  be  wound 
up  under  the  provisions  of  the  Winding-up  Acts ;  and 
that  the  Court  would  give  such  special  directions  re- 
specting the  several  matters  mentioned  in  the  petition, 
and  would  make  such  further  and  other  order  in  the 
premises,  as  to  it  should  seem  meet. 

An  affidavit  in  opposition  to  the  petition,  made  by  one 
of  the  Defendants  to  the  before-mentioned  suit,  stated 
that  all  the  shareholders  in  the  Company,  except  the 
Petitioner  and  Lamert  and  Frith,  had  delivered  up  their 
scrip  certificates  to  be  cancelled,  and  received  their  !/• 
per  share,  in  accordance  with  the  arrangement  mentioned 
in  the  petition  :  that,  at  a  board  of  the  directors  of  the 
Company  held  on  the  26th  January  1847,  aU  the  then 
remaining  funds  of  the  Company  %oere  appropriated  to 
the  discharge  of  the  liabilities  of  the  Company  which  re- 
mained  unsatisfied^  and  the  affairs;  of  the  Company  were 
then  declared  to  be  finally  wound  up  and  closed :  that 
the  deponent  and  the  other  parties  to  the  agreement 
for  the  reference,  had  always  insisted  and  still  insisted 
that  the  draft  of  the  agreement  prepared  on  their  behalf, 
was  the  one  that  properly  carried  out  the  contract  for 
the  reference,  and  that  the  draft  prepared  by  the  Peti- 
tioner, did  not  do  so  ;  and  that  the  agreement  to  refer, 
still  subsisted,  though  the  formal  agreement  for  refer- 
ence, had  not  been  settled :  that  the  suit  was  instituted 
by  Lamert^  on  behalf  of  himself  and  the  other  shareholders 
in  the  Company  except  the  Defendants,  and  in  combi- 
nation with  the  Petitioner  and  Frith :  that  the  bill  in 
it  stated  the  same  case  as  was  made  by  the  petition, 
and  prayed  for  an  account  of  the  deposits  paid  upon  the 
shares  in  the  Company,  and  of  the  expenses  which  had 


Phillipps. 
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185U  been  properly  paid  and  incurred  by  the  Defendaote  in 

£x  PARTS       ^^®  management  of  the  Company ;  and  that  the  propor- 

Phillipf^,      tion  which  ought  to  be  borne  by  the  Plaintiff  and  the 

other  shareholders  on  ^ose  behalf  he  was  suing,  might 
be  ascertained ;  and  that  it  might  be  declared  that  a 
proper  proportion  of  such  expenses  ought  to  be  borne 
and  paid,  by  the  Defendants,  in  respect  of  the  15,860 
shares,  or,  otherwise,  that  each  share  in  the  Company 
belonging  to  the  Plaintiff  and  those  on  v/hoae  behalf  he 
was  suing,  might  be  declared  to  be  liable  to  contribute 
l-50,000th  part  thereof ;  and  that  an  account  might  be 
taken  of  what  was  due,  to  the  Plaintiff  and  the  other 
shareholders  on  whose  behalf  he  was  suing,  in  respect  of 
the  deposits  paid  on  their  shares ;  and  that  the  amount 
lyhioh  should  be  found  due  to  them,  after  deducting  their 
proportion  of  the  said  expenses  as  aforesaid,  might  be 
repaid  to  them. 

The  affidavit  further  stated  that  the  deponent  and  the 
other  parties  to  the  agreement  of  reference,  put  in  ibeir 
answers  to  the  bill  <»i  the  1st  November  IS^id,  and  fully 
nswered  the  PIaintiff*s  charges  as  to  all  matters  of  fact^ 
and  relied  upon  sudh  matters  of  defence  as  they  were 
advised  were  tenable  in  law.  The  affidavit  then  set 
forth  the  material  contents  of  the  answers,  from  which 
it  appeared  that  the  Defendants  thereby  insisted  that^ 
by  the  effect  of  tbe  resolutions  at  the  meeting  of  the  8th 
of  May  IS^G  and  the  proceedings  subsequent  thereto^ 
the  Company  had  been  dissolved  and  finally  wound  up 
and  closed,  and  that  there  were  no  shareholders  what- 
soever in  the  Company,  and  that  the  rights  of  the  Plain- 
tiff and  of  the  Petitioner  and  Frith  under  the  agreement 
for  reference,  were  not  rights  existing  as  between  them 
and  the  Company,  but  only  as  between  them  and  such  of 
the  directors  who,  individually,  agreed  to  enter  into  the 
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reference ;  and  that  the  Defendants  submitted  to  per-  1851. 

*        ,        ^ 
form  the  agreement  of  reference,  and  claimed  the  benefit      £^  Partb 

thereof  against  the   Plaintiff  and   the  Petitioner  and      Phillipps. 

Frith;   and  insisted  on  the  same  as  disentitling  the 

Plaintiff  to  any  relief  in  the  suit ;  and  that  the  Defend-^ 

ants  stated  that  they  were  advised  that  such  agreement 

alone  regulated  the  mutual  rights  of  themselves  and  the 

Plaintiff  and  the  Petitioner  and  Frith ;    and  that  the 

Boit  was  wholly  unsustainable ;   and   that  no  common 

right  of  suit  existed  between  the  Plaintiff  and  the  other 

shareholders  on  whose  behalf  he  assumed  to  sue. 

The  affidavit  further  stated  that,  on  the  ISth  Februarf 
1850,  the  Plaintiff,  in  combination  with  Lamert  and 
Frith,  amended  his  bill,  by  making  it  a  bill  on  behalf  of 
himself  alone,  and  by  making  the  Petitioner  and  Friths 
and  a  shareholder  named  Lewis,  who  had  delivered  up  his 
scrip  certificates  and  received  his  1/.  per  share  on  the 
same  terms  as  the  other  shareholders,  additional  Defend- 
ants, and  charging  that  the  other  shareholders  were  too 
nmneroua  to  be  made  parties ;  and  the  affidavit  stated 
that  the  amended  bill  prayed  the  like  accounts  as  were 
asked  by  the  original  lill,  except  as  respected  the  other 
shardiolderB  cm  whose  behalf  the  Plaintiff  had  formerly 
sued ;  and  that  it  omitted  the  prayer  for  a  declaration 
that  a  proper  proportion  of  the  expenses  ought  to  be 
paid,  by  the  Defendants,  in  respect  of  the  15,860 
unallotted  shares,  and  substituted  a  prayer  for  a  declara- 
tion that  the  Plaintiff  ought  to  be  charged,  in  respect 
of  each  share,  with  one  fifty-thousandth  part  only  of 
the  expenses,  or,  at  all  events,  that  the  members  of  the 
provisional  committee  ought  to  contribute  towards  the 
expenses  in  respect  of  500  shares  each,  or,  otherwise, 
that  the  Plaintiff  ought  to  be  charged  with  a  less  propor- 
tion of  the  expenses  than  the  directors  sought  to  charge 
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1851.  upon  him.    The  affidavit  further  stated  that  the  de- 

Ex  Parts       ponent  and  the  other  Defendants  who  had  answered  the 
Phillipps.      original  bill,   answered  the  amended    bill    and    again 

insisted .  that  the.  agreement  of  .reference  was  subsisting 
and  binding,  and  disentitled  the  Plaintiff  to  relief  in  the 
suit :  and  that  the  answer  stated  that  the  petition,  like 
the  suit,  was  a  concerted  proceeding  of  the  Petitioner 
and  Lamer t  and  fi-ith  and  also  that  all  the  debts  of  the 
Company  had  been  long  since  paid,  and  there  were  no  sub- 
sisting debiSy  liabilities  or  assets  of  the  Company  ;  and  that 
the  Company  was  dissolved  in  May  1846,  and  finally 
wound  up  in  January  1847 ;  and  that  all  the  shareholders, 
except  the  Petitioner,  and  Lamert  and  Frith^  had  been 
settled  with,  and  that  the  claim  of  those  three,  was  the 
only  subsisting  claim,  of  any  kind,  arising  out  of  the 
Company's  affairs,  and  that  that  claini  was  the  subject  of 
the  agreement  for  reference. 

Mr.  Prior  supported  the  petition.  Mr.  Stuart^  Mr. 
Holti  Mr.  Sacon,  Mr.  Lloyd  and  Mr.  Little  opposed  it. 
They  said  that  all  the  funds  of  the  Company  had  been,  long 
ago,  distributed,  and  that  the  Company  had  been  dis- 
solved and  its  affaii's  wound  up ;  that  the  Petitioner  and 
his  two  clients,  Lamert  and  Frith^  were  the  only  members 
of  the  Company  who  were  dissatisfied  with  what  had 
been  done;  that  the  suit  must  be  taken  to  have  been 
instituted  by  the  Petitioner  and  Frith  as  well  as  by 
Lamert ;  that  it  was  instituted  after  the  Winding-up  Act 
of  1848  was  passed,  and  that  the  bill  was  amended  and 
the  answers  to  the  amendments  were  enforced,  after  the 
Act  of  1849  was  passed ;  and  that  the  decree  in  the  suit 
would  answer  all  the  purposes  of  the  winding-up  order, 
Deeks  v.  Stanhope  (a). 

(a)  Ante,  p.  439. 
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Mr.  Prior f  in  reply,  said  that  Vice- Chancellor  Knight  1851. 

Bruce  had  recently  made  the  winding-up  order,  not-  ^^  Parts 
withstanding  the  pendency  of  a  suit  instituted  by  the  Phillipps. 
very  person  who  applied  for  the  order;  and  that  the 
petition  in  this  case,  and  the  affidavit  in  support  of 
it,  stated  that  it  would  be  very  difficult,  if  not  imprac- 
ticable, to  bring  the  suit  to  a  hearing.  He  added  that, 
if  the  order  was  made,  Lamert  would  undertake  to  dismiss 
his  bill  with  costs. 

The  Vice- Chancellor  : 

I  do  not  think  that  I  should  exercise,  wisely,  the 
discretion  with  which  I  am  intrusted,  if  I  were  to  make 
the  winding-up  order  in  this  case. 

I  admit  that  the  member  of  a  Company,  the  affiiirs  of 
which  are  alleged  to  have  been  wound  up,  may  say  that 
they  have  not  been  regularly  wound  up ;  and  that  that 
will  give  him  a  locum  standi  in  this  Court.  But  still  I 
must  look  at  the  circumstances  of  the  case,  in  order  to 
see  whether  it  is  a  case  in  which,  having  regard  to  the 
interests  of  all  the  parties,  I  ought  to  make  the  order : 
and  I  think  that,  in  this  case,  I  clearly  ought  not: 
because  I  may  be  involving  thousands  of  persons  in 
proceedings  which  must  lead  to  enormous  expense : 
for,  if  I  look  at  the  Act  of  Parliament,  I  find  that 
the  Master  is  bound  immediately  to  appoint  an  offi- 
cial manager;  to  make  out  a  list  of  contributories,  &c. 
&c.  Those  proceedings  might  be  profitable  to  some 
persons ;  but,  certainly,  they  would  not  be  beneficial  to 
the  whole  body;  this  being  a  case  in  which,  whatever 
relief  they  may  have,  is  relief  against  the  directors  per- 
sonally, and  for  which  there  is  already  a  suit  pending  in 
the  Court.  I  consider  Phillipps  to  be  the  same  as 
Lamert  here.     Those   two   gentlemen  and  Mr.  Frith, 
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1851.  thoagfat  tiiat  what  had  been  done  with  regard  to  the 

Ex  P ARTB      ^^^^  ^f  ^he  Company,  had  been  wrongly  done.    One, 

Phillippa.     being  a  solicitor,  has  acted  fbr  the  others.    They  have 

instituted  their  own  proceedings,  and  must  be  considered 
as  sailing  in  the  same  boat.  I  do  not,  however,  mean  to 
say  that,  if  the  Petitioner  himself  had  been  the  Plaintiff 
in  the  suitj  that  circumstance  alone,  would  have  pre- 
vented my  making  the  order. 

I  do  not  know  what  the  case  before  Vtce- Chancellor 
Knight  Bruce  was,  but  I  am  quite  confident  that  that 
learned  Judge  could  never  have  meant  to  decide  that,  if 
a  man  had  filed  a  bill  and  gone  on  towards  the  hearing 
of  the  Cause,  he  might  get  a  winding-up  order  as  a 
matter  of  course. 

Mr.  Prior :  What  his  Honour  decided,'waB  that,  if  it 
is  a  proper  case  for  the  winding-up  order,  the  pendency  of 
the  suit  does  not  prevent  the  order  from  being  made. 

The  Vice-  Chancellor. — That  is,  precisely,  my  opinion. 
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MEMORANDUM. 


In  October  1851,  Vice-Chancellors  Sir  James  Letcis 
Knight  Bruce  and  Baron  Cranwortk^  resigned  their 
offices,  on  being  appointed  Lords  Justices  of  the  Court 
of  Appeal  in  Chancery,  under  14  &  15  Vict.  c.  83. 

They  were  succeeded  by  R.  T.  Kindersley  Esq.,  a 
Master  in  Chancery,  and  James  Parker^  Esq.,  one  of  her 
Majesty ^s  Counsel :  and,  shortly  afterwards,  those  two 
gentlemen  were  knighted. 

Stuart  V.  Lloydy  reported  ante  page  56,  has  been  re- 
versed :  See  3  Macn.  &  Gord.  181. 

In  page  29,  line  16  of  the  marginal  note,  for  B.  read  A. 


Vol.  I.     N.  S.  tt 
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PRINCIPAL    MATTERS 


ACCEPTANCE  OF  SHARES. 
See  Contributory,  2,  5,  7,  10. 

ACCOUNT. 
See  Factor. 

ACCUMULATION. 

A  direction  in  a  will  to  accumulate 
the  income  of  trust  funds  for  twenty- 
one  years  afler  the  testator's  death, 
and,  at  the  expiration  of  that  term, 
during  the  minorities  of  the  persons 
entitled  under  the  trusts.  Held  to 
be  good  only  for  the  twenty-one 
years.     [WiUon  v.  WU9on\       288 

AGENT. 
See  Agreement^  2. — Principal 

AND  AgENT^   1«  2. 

AQEEEMENT. 

1.  Injunction  to  restrain  the  Defend- 
ants from  entering  into  an  agree- 
ment with  another  railway  com- 
pany, which  would  be  a  violation  of 
or  inconsistent  with  a  subsisting 
agreement  between  the  Plaintiffs 
and  the  Defendants,  refused ;  the 
inconvenience  to  arise  from  grant- 
ing the  injunction  being  greater 
than  the  inconvenience  to  arise  from 
refusing  it.      In  what  cases  the 


3. 


Court  will  interfere  to  preserve  pro- 
perty in  litigation,  tn  9tatu  quo. 
[Shrewsbury  and  Cheater  y. Shrews- 
bury arid  Birmingham  Railway 
Company'] 410 

A  railway  company  constituted 
under  an  Act  of  Parliament,  agreed 
with  two  other  railway  companies, 
that  the  whole  concern,  without  in- 
cumbrance, when  completed,  should 
be  worked  by  those  two  companies, 
who  should  have  perfect  control 
and  exercise  all  the  rights  of  the 
first-mentioned  company,  and  who 
should  find  stock,  and  work  the 
concern/or  twenty-one  years.  Held 
that  the  agreement  was  illegal,  as 
being  in  violation  of  the  Act  under 
which  the  first-mentioned  company 
was  constituted  ;  and  that,  though 
a  very  large  majority  of  the  share- 
holders present  at  a  meeting,  had 
sanctioned  the  agreement,  the  dis- 
sentients might  file  a  bill  on  behalf 
of  themselves  and  the  other  share- 
holders, against  the  company  and 
its  directors,  to  have  it  declared 
void.     \_Beman  v.  Rujfordf]  .     550 

H.  and  Y.  and  sevend  other  per- 
sons calling  themselves  The  Lanca- 
shire and  North  Yorkshire  Railway 
Company,  introduced  a  Bill  into 
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Parliament  for  incorporating  the 
Company  and  making  their  railway, 
which  was  intended  to  pass  through 
the  Plaintiff's  estate,  and  near  his 
residence.  The  Plaintiff  prepared 
to  oppose  the  Bill,  hut  afterwards 
desisted,  in  consequence  of  H.  and 
Y.  having  agreed  with  him,  on  he- 
half  of  the  company,  that,  in  case 
the  company  should,  in  the  then  or 
any  subsequent  session,  obtain,  an 
Act  of  incorporation,  they  would 
pay  the  Plaintiff  1000/.  for  all 
lands  required  by  them  for  making 
the  railway,  and  4000/.  for  residen- 
tial injury,  and  25/.  for  his  personal 
expenses,  and  also  that  they  would 
pay  the  expenses  of  his  soUcitor  in 
the  business.  Afterwards  that  com- 
pany agreed  to  join  with  a  rival 
company,  calling  itself  The  Liver- 
pool, Manchester  and  Newcastle 
Company,  in  applying  for  an  Act 
for  making  a  railway  the  line  of 
which,  so  far  as  the  Plaintiff's 
estate  was  concerned,  was  the  same 
as  the  line  of  the  Lancashire  and 
North  Yorkshire  Company;  and 
the  two  companies  agreed  to  adopt 
the  agreement  with  the  Plaintiff. 
The  Act  passed,  and  by  it  the  two 
companies  were  incorporated  by  the 
name  of  The  Liverpool,  Manchester 
and  Newcastle  Railway  Company. 
Held  that  the  incorporated  com- 
pany must  be  taken  to  be  the  par- 
ties on  whose  behalf  H.  and  Y. 
entered  into  the  agreement  with 
the  Plaintiff.  The  Court  also  was 
of  opinion  that  the  true  construction 
of  the  agreement  was  that,  as  the 
Plaintiff  had  withdrawn  his  opposi- 
tion to  the  Bill  in  Parliament,  the 
company  were  bound  to  pay  the 
sums  agreed  to  be  paid  to  him, 
although  they  had  not  taken  pos- 
session of  any  part  of  his  estate. 
But,  the  question  as  to  the  con- 
struction of  the  agreement  being  a 


legal  one,  a  case  was  directed  for 
the  opinion  of  a  Court  of  Law. 
[^Presion  v.  Liverpool^  Manchester 
and  Newcastle-upon-Tyne  Junction 
Railway  Company^     .     r     .     586 

See  Secretary's  Salary. 

AMENDMENT. 
See  Demurrer. 

ANSWER 

L  A  bill  impeached  a  deed  on  the 
ground  of  fraud,  and  interrogated 
the  Defendant  as  to  the  contents  of 
certain  letters  which  had  passed  be- 
tween her  and  her  solicitor,  and 
which,  it  stated,  showed  that  the 
deed  was  prepared  and  executed  for 
the  alleged  fraudulent  purpose. 
The  Defendant,  in  her  answer,  de- 
clined to  set  forth  the  contents  of 
the  letters,  as  being  privileged  com- 
munications. The  Court  held  that  • 
the  transaction,  according  to  the 
account  of  it  given  in  the  bill  and 
answer,  was  not  a  fraud;  and, 
therefore,  that  the  Defendant  was 
not  bound  to  set  forth  the  contents 
of  the  letters.  Communications 
between  a  solicitor  and  his  client 
relative  to  a  fraud  contrived  be- 
tween them,  are  not  exceptione  to 
the  general  rule;  they  do  not  fall 
within  the  rule  itself :  for  the  rule 
applies,  not  to  all  that  passes  be- 
tween a  solicitor  and  his  client,  but 
only  to  what  passes  between  them 
in  professional  confidence ;  and  no 
Court  can  permit  it  to  be  said  that 
the  contriving  of  a  fraud  forms 
part  of  the  professional  occupation 
of  an  attorney  or  solicitor.  [jPo/- 
lett  V.  Jefferyes] 3 

2.  A  Defendant  admitted  that  he  had, 
in  his  posseission,  documents  rela- 
ting to  the  matters  mentioned  in 
the  bill ;  but  refused  to  set  forth  a 
list  of  them,  because    thej  had 
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been  procured  by  his  solicitor, 
since  the  institution  of  the  suit, 
and  for  the  purpose  of  his  defence 
to  it;  and  the  same  were,  as  he 
was  advised  and  insisted,  confiden- 
tial communications.  Held  that 
the  allegation  relative  to  the  docu- 
ments did  not  justify  the  Defend- 
ant's refusal  to  set  forth  a  list  of 
them ;  and,  therefore,  that  his  an- 
swer was  insufficient.  [Balffuy  v. 
Broadhurst] Ill 

ASSETS. 

The  equity  of  redemption  of  a  mort- 
gage in  fee,  is  made  legal  assets  by 
3  &  4  Will.  IV.  c.  104.  [Foster 
y.Handley] 200 

BENEFICED  CLEEGYMAN. 
See  Debtor  and  Creditor,  1 . 

CALL. 
See  Contributory,  8,  9. 

CEETIFICATE. 

The  Master  certified  that  he  had  in- 
cluded A.'s  name  in  the  list  of  con- 
tributories,  not  as  a  shareholder, 
but  as  a  contributory  in  respect  of 
any  expenditure  which  he  might  he 
proved  to  have  incurred.  The 
Court  held  the  certificate  to  be 
informal,  and  directed  the  Master 
to  review  his  certificate,  with  liber- 
ty, to  either  party,  to  adduce  fur- 
ther evidence.  [RiddelVs  case']  402 

CLAIM. 

1.  Some  of  the  residuary  legatees 
under  a  will,  may  file  a  claim 
against  the  executors,  without  mak- 
ing the  other  residuary  legatees 
parties ;  but  the  others  ought  to 
be  summoned  before  the  Master. 
[  Watson  V.  Young]     .     .     .     114 

2.  Motion  for  an  order  under  the 
31st  General  Order  of  May  1845, 


against  a  Defendant  to  a  claim, 
who  had  absconded,  refused.  ISmith 
V.  Corles] 259 

CLEEGYMAN. 
See  Debtor  and  Creditor,  I. 

CONDITION. 

1.  Testator  gave  a  legacy  in  trust  for 
his  daughter  for  life,  remainder  in 
trust  for  her  children  who  should  at- 
tain twenty-one,  remainder  in  trust 
for  two  of  his  sons  absolutely  :  and 
he  gave  the  residue  of  his  personal 
estate  to  his  other  children.  By  a 
codicil,  he  declared  that,  finding 
that  his  daughter  intended  to  be- 
come a  nun,  he  revoked  the  bequest, 
in  the  event  of  her  carrying  her  in- 
tention into  effect,  and  excluded 
her  from  all  reversionary  advan- 
tages from  his  will.  The  daughter 
became  a  nun.  Held  that  the  con- 
dition annexed  by  the  codicil,  was 
a  lawful  one ;  and  that,  though 
the  bequest  in  favour  of  the  daufpi- 
ter  was  merely  revoked,  and  there 
was  no  gifl  over  on  breach  of  the 
condition,  the  daughter's  interest 
under  the  bequest  in  the  will,  ceased 
on  her  becoming  a  nun.  [Dickson, 
ex  parte] 37 

2.  John  William  Earl  of  Bridgewater 
devised  his  freehold  estates  to  trus- 
tees, in  trust  to  convey  them  to  the 
use  of  Lord  Alford,  his  great  ne- 
phew, for  ninety-nine  years  if  he 
should  so  long  live ;  remainder  to 
trustees  and  their  heirs  during  the 
life  of  Lord  Alford,  in  trust  to  pre- 
serve contingent  remainders :  re- 
mainder to  the  use  of  the  heirs 
male  of  the  body  of  Lord  Alford, 
with  divers  remainders  over:  pro- 
vided that,  if  Lord  Alford  should 
die  not  having  acquired  the  title  of 
Duke  or  Marquis  of  Bridgewater, 
the  estate  directed  to  be  limited  to 
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the  heirs  male  of  his  body,  should 
cease,  and  the  estates  should,  there- 
upon, go  over  and  be  enjoyed  ac- 
cording to  the  subsequent  uses  and 
limitations  directed  by  his  will. 
Lord  Alford  died  leaving  a  son,  but 
without  having  acquired  the  title. 
Held  that  the  proviso  was  valid. 
[Efferton  v.  Lord  Brownlow]     464 

CONFIDENTIAL  COMMUNI- 
CATIONS. 
See  Privileged  Communications. 

CONSTEUCTION. 

1.  Testator  bequeathed  Greenacre  to 
Catherine  S.  for  life,  with  remain- 
der to  her  son,  John  S.  in  fee; 
provided  that  if  he  should  die  in 
his  mother's  lifetime,  then  and  in 
such  case,  the  testator  gave  Green- 
acre,  together  with  all  the  residue 
of  his  real  and  personal  estate,  to 
trustees,  in  trust  for  Isabella  A.  for 
life,  remainder  in  trnst,  as  to  one- 
fourth,  for  such  persons  as  she 
should  appoint  by  will ;  and  upon 
further  trust,  to  divide,  convey,  as- 
sign and  transfer  all  the  rest,  resi- 
due and  remainder  of  the  trust  pro- 
perty, unto  and  to  the  use  of  Maria 
C,  Rose  B.,  and  John  S.  abso- 
lutely. John  S.  survived  his  mo- 
ther, and  Isabella  A.  died  intestate. 
Held  that  the  trustees  took  the  re- 
siduary real  estate  on  the  testator's 
death;  and  that  Maria  C,  Rose 
B.,  and  John  S.  were  not  entitled 
to  the  one- fourth  of  the  property, 
which  was  subjected  to  Isabella  A.' s 
appointment,  but  that  it  was  undis- 
posed of  [Simmons  v.  Rudalt]  115 

2.  Testator  bequeathed  the  residue  of 
his  personal  estate  to  trustees,  in 
trust  for  his  wife,  during  her  widow- 
hood, and,  after  her  death  or  second 
marriage,  in  trust  to  be  divided, 
share  and  share  alike,  among  his 
five    sisters    and    their  respective 


families,  if  any.  Held  that  etch 
sister  and  her  children  living  at  the 
testator's  death,  were  entitled,  in 
remainder  expectant  on  the  death 
or  second  marriage  of  the  widow, 
to  one-fiflh  of  the  residue,  as  joint- 
tenants.     [Parkinsons  Trust]  242 

3.  Testator  directed  the  dividends  of 
his  residue  to  be  paid  to  his  three 
children  A.  B.  and  C.  in  certain 
shares,  and  that,  after  the  decease 
of  any  one  or  two  of  them  until  the 
decease  of  the  survivor,  the  shares  of 
the  deceased  parents,  should  go  to 
their  respective  children  ;  and  that, 
afler  the  decease  of  his  surviving 
child,  the  capital  of  the  residue 
should  be  divided  amongst  the  child- 
ren of  his  said  children,  per  capita, 

A.  died  first,  B.  next,  and  C.  last. 
Both  A. and  C.  left  children,  some 
of  whom  were  living  at  C.'s  death. 

B.  had  children,  but  they  all  died 
in.  her  lifetime.  Held,  neverthe- 
less, that  they  took  vested,  trans- 
missible interests  in  the  dividends 
of  B.'s  share  of  the  residue,  which 
accrued  between  B.'s  and  C.'s 
deaths.     [Homer  v.  Gould]      54 1 

4.  Testator  gave  4000/.  to  his  grand- 
daughter, and  directed  his  execu- 
tors to  pay  it  to  her  on  her  attain- 
ing twenty-one,  and  to  apply  the 
interest  of  it  for  her  maintenance, 
during  her  minority.  By  a  codicil, 
he  directed  that  his  granddaughter 
should  have  only  the  interest  of 
2000/.  for  her  maintenance,  until 
she  attained  twenty-three,  and  that 
the  interest  of  the  other  2000/. 
should  be  accumulated,  and  that, 
on  her  attaining  twenty-three,  his 
executors  should  have  the  whole  set- 
tled upon  her,  for  her  life,  and,  after 
her  death,  to  her  child  or  children, 
in  equal  proportions  so  that  no 
husband  of  hers  might  spend  it. 
The  granddaughter  attained  twen- 
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ty-three,  and  died  without  haying 
had  a  child  and  without  the  execu- 
tors having  made  any  settlement  of 
the  legacy.  Held  that  the  gift  in 
the  will,  was  an  absolute  gift,  and 
that,  in  the  events  that  had  hap- 
pened, it  was  not  affected  by  the 
codicil.     [Bell  y.  Jackson]  .     547 

iS^etf  Agreement,  3. — Legacy,  2. — 
Parent  and  Child. — Power,  1. 
— Restraint  on  Anticipation. 
— Secretary's  Salary. — Trust. 
— Will,  I.  3. 

CONTEIBUTOET. 

1.  After  the  registrar  of  joint-stock 
companies  had  granted  a  certifi- 
cate of  the  complete  registration  of  a 
company,  an  order  was  made  for 
winding  up  iU  affairs.  The  Master 
excluded  the  name  of  a  shareholder 
from  the  list  of  contributories,  be- 
cause the  deed  of  settlement  had 
not  been  executed  by  the  number 
of  covenanting  shareholders  re- 
quired by  the  Joint- stock  Com- 
panies Registration  Act.  But  the 
Court  ordered  his  name  to  be  re- 
stored.    [Bird's  case]       .     .     47 

2.  A.  applied,  by  letter,  to  the  com- 
mittee of  a  provisionally  registered 
railway  company,  for  fifty  shares  in 
the  undertaking,  and,  thereby,  un- 
dertook to  accept  them  or  any  less 
number  that  might  be  allotted  to 
him,  aud  to  pay  the  deposits  there- 
on, and  to  sign  the  parliamentary 
contract  and  subscriber's  agreement 
when  required.  The  committee  al- 
lotted him  thirty  shares;  but  he 
did  not  pay  the  deposits  thereon  or 
do  any  other  act  in  pursuance  of 
his  undertaking.  The  project  prov- 
ed abortive ;  and  the  affairs  of  the 
company  were  ordered  to  be  wound 
up.  Held  that  A.  was  not  liable, 
as  a  contributory,  even  to  the  ex- 


tent of  the   deposits.      [Capper's 
ease] 1/8 

3.  Motion  that  the  name  of  a  contri- 
butory might  be  struck  off  the  Ust, 
refused  with  costs :  the  case  being 
undistinguishable,  in  principle,  from 
UpJUPs  case.  That  case  observed 
upon.     [Ex  parte  SicheU]    .     187 

4.  After  the  Master  had  inserted  B.'s 
name  in  the  list  of  contributories, 
and  after  the  Court,  on  appeal,  had 
ordered  it  to  be  struck  off,  the 
Master,  on  new  evidence  being 
brought  before  him,  ordered  the 
name  to  be  replaced  on  the  list.  The 
Court  held  that  the  Master  had  ex- 
ceeded his  jurisdiction,  and  ordered 
the  name  to  be  again  struck  off. 
[Best's  case]     .....     193 

5.  B.  consented  to  his  name  being 
placed  on  the  Ust  of  the  provisional 
committee  of  a  company,  as  an  or- 
namental member,  and  to  take  such 
number  of  shares  in  the  company 
as  might  be  allotted  to  him.  After- 
wards the  managing  committee  al- 
lotted him  twenty-five  shares.  The 
letter  of  allotment  stated  that,  on 
payment  of  the  deposits,  the  re- 
ceipts must  be  exchanged  for  a  cer- 
tificate of  scrip,  which  would  be 
granted  on  the  due  execution  of  the 
subscriber's  agreement  and  parlia- 
mentary contract,  without  which 
no  person  would  be  recognised  as  a 
subscriber,  or  be  entitled  to  any  in- . 
terest  in  the  undertaking.  Those 
instruments  were  never  engrossed ; 
and  consequently,  A.  never  exe- 
cuted them.  He,  however,  paid 
the  deposits  on  the  twenty-five 
shares,  but  not  until  after  the  un- 
dertaking had  been  abandoned. 
The  Master  struck  A.'s  name  off 
the  list  of  contributories  ;  but  the 
Court  ordered  it  to  be  restored. 
[Brittains  case]    ....     281 

6.  The  managing  director  of  a  com- 
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panj  having  had  150  shares  award- 
ed to  him  by  the  provisional  di- 
rectors, in  consideration  of  his  ser- 
vices, and  being  the  covenantee  in 
the  deed  of  settlement,  his  brother, 
at  his  request,  executed  the  deed  as 
the  holder  of  the  shares ;  and  seve- 
ral other  shareholders  executed  it 
after  him.  Afterwards  the  direct- 
ors rescinded  the  resolution  by 
which  they  had  awarded  the  shares, 
and  the  managing  director  delivered 
up  the  certificates  for  the  shares, 
to  them.  The  Master  excluded 
the  brother's  name  from  the  list  of 
contributories ;  but  the  Court  or- 
dered it  to  be  restored.  [HoWs 
case] 389 

7.  The  secretary  to  a  company  wrote 
to  A.,  a  member  of  the  provisional 
committee,  informing  him  that  the 
managing  committee  had  appor- 
tioned one  hundred  shares  to  each 
member  of  the  provisional  commit- 
tee, and  requesting  to  be  informed 
on  or  before  a  certain  day,  whether 
A.  would  take  that  or  any  less  num- 
ber of  shares,  otherwise  the  commit- 
tee would  consider  that  he  declined 
taking  any.  A.,  in  answer,  re- 
quested that  the  one  hundred  shares 
might  he  reserved  for  him.  The 
Court  directed  an  issue  to  try  whe- 
ther A.  had  accepted  the  shares. 
[Onions* 9  case]      ....     394 

8.  The  Master  ought  not  to  make  a 
call  on  any  contributory,  until  he 
has  ascertained  that  the  contribu- 
tory is  liable  to  pay  the  debt  or 
debts  in  respect  of  which  the  call  is 
made.     [UpfilVs  case']     .     .     395 

9.  No  order  ought  to  be  made  for  a 
call  upon  the  contributories  of  a 
provisionally  registered  company, 
on  account  of  the  costs  of  winding 
up  the  company,  until  the  liabili- 
ties of  the  contributories  have  been 
ascertained  or  at  least,  till  the  Mas- 


ter has  ascertained  the  liability  of 
the  contributories  to  the  costs  in 
respect  of  which  the  call  is  made. 
The  contributories  of  a  provisionally 
registered  company,  are  not  liable, 
in  proportion  to  the  number  of  their 
shares,  to  the  costs  of  winding  up 
the  company:  semble.  [Hunter^ s 
easel        435 

10.  The  rights  and  liabilities  of  the 
persons  concerned  in  an  attempt  to 
form  a  joint-stock  company  which 
fails,  are  not  affected  by  the  Regis- 
tration or  the  Winding-up  Acts. 
Carnck  had  been  a  member  of  the 
provisional  and  of  the  executive 
committee  of  a  provisionally  r^s- 
tered  company,  and  a  party  to  re- 
solutions for  the  appointment  of  a 
surveyor  &c.  and  had  consented  to 
take  a  share  or  shares  ;  and  a  let- 
ter of  allotment  of  a  certain  num- 
ber was  sent  to  him.  He  had  also 
contributed  to  a  fund  raised,  after 
the  abandonment  of  the  undertak- 
ing, for  defraying  the  expenses  in- 
curred by  the  company.  On  these 
grounds,  the  Master  placed  his  name 
on  the  list  of  contributories.  But, 
as  there  was  no  distinct  evidence  of 
his  acceptance  of  shares,  or  that 
expense  bad  been  incurred  in  conse- 
quence of  the  resolutions,  or,  if  any 
expense  had  been  incurred,  that  it 
remained  unliquidated  or  had  been 
liquidated  by  those  who  were  enti- 
tled to  call  upon  him  for  contribu- 
tion, the  Court  ordered  his  name 
to  be  struck  off  the  list,  but  gave 
the  official  manager  liberty  to  apply 
to  the  Master  to  restore  it,  if  he 
could  show  that  the  debts  remain- 
ing to  be  discharged,  were  debts 
for  which  Carrick  was  liable. 
\Carrick*8  easel      ....     505 

11.  A.  had  been  a  member  of  the  pro- 
visional committee  and  had  accept- 
ed shares  in  a  company  which  was 


ordered  to  be  wound  np.  Tlic 
Master  placed  A.'s  name  oo  tlic 
list,   as  a  contributory  to  the  ex- 

Cnses  of  the  committee  incurred 
tween  the  Ulh  of  October  1^145, 
the  day  on  which  he  accepted  his 
shares,  and  the  30th  of  November 
1845,  on  or  before  which  day  tbev 
ought  to  have  deposited  their  pinn  s 
&c.,  in  order  to  obtain  an  Act  of  in- 
corporation in  the  then  next  ses- 
sion ;  but  they  did  not  do  to,  nor ' 
did  they,  after  that  day,  take  nuy 
steps  towards  the  establishment  ot'  , 
the  Company.  Held  that  A.  was  I  ' 
liable  to  contribute  to  the  expenses  I 
incurred  between  the  14th  of  Octo- 
ber and  30th  November  1845  botli 
inclusive,  but  was  not  liable  to  roji- , 
tribute  to  the  expenses  incurred  be- 
fore the  former  day  or  after  the  lat- 
ter.     [BrisAl'i  eaie]         .     .     602 

See  Joint-stock  Companies 
Winding-up  Acts,  2,  14. 

CONVEESION. 
See  Reinvestment  or  Compen- 
sation Money. 

COPYRIGHT. 
Under  the  Act  to  amend  the  law  of 
copyright,  5  &  6  Vict.  c.  45,  nc 
tual  payment  for  an  article  writleii 
for  a  periodical  work,  isH  condition 
precedent  to  the  vesting  of  tin' 
copyright,  in  the  article,  iu  the  jiro- 
prietor  of  the  work  ;  a  contract  for 
payment  is  not  sufBcieat.  \_Rich- 
ardaon  v.  Gilbert]       .     .     .     336 


An 


COBPOEATION. 

iwrporaled  company  demurred 

to  a  bill,    because    the    discovcr_%' 

thereby  sought  might  subject  it  tn 

criminid  prosecution  under  the  59 


Geo.  III.  G.  69  (to  prevent  the  en. 

listiogof  his  Majesty's  subjects  for 
foreign  service,  and  the  fitting  out, 
in  his  Majesty's  dominions,  vessels 
for  warhke  purposes  withont  his 
licence).  The  Court  held  that  a 
corporation  was  not  liable  to  be  in- 
dicted under  the  Act,  and  ovemded 
the  demurrer.  [Kiiff  of  tht  Tmo 
Sieiliei  v.  mileox]  ...  334 
See  Agreement,  3. 

COSTS. 
A  petition  praying  either  that  a 
company  might  be  wound  up,  or 
that  a  preliminary  inquiir  might 
be  directed  as  to  the  expediency  of 
winding  it  up,  was  dismissed,  as 
having  been  presented  without  Buf< 
ficient  ground  ;  and  the  Petitioner 
was  ordered  to  pay  the  Respondent's 
costs,  although  the  Respondeat  was 
not  liable  as  a  contributory,  nor 
had  been  served  with  the  petition, 
but  appeared  voluntarily.     [Janui, 

ex  parte] 140 

.  The  demurrer  on  the  record  hav- 
ing been  allowed,  and  a  demurrer 
ore  tenu»,  for  wnnt  of  parties,  hav- 
ing been  overruled,  the  Court  or- 
dered the  Defendants  to  par  the 
costs  of  the  farmer,  but  made  no 
order  as  to  the  costs  of  the  latter; 
and  eave  the  Plaintiff  leave  to 
amend  either  by  adding  parties,  or 
striking  out  the  passages  which 
made  the  new  parties  necessary. 
IMacintyret.ConneU}  .  .  257 
See  Contributory,  9. 

COVENANT. 
The  owner  of  an  estate  covered  it 
with  houses,  and  sold  some  of  them 
subject  to  a  covenant  not  to  carry 
on  any  trade,  butineat  or  catliHg, 
therein,  or  to  otherwise  uK  or  nuT- 
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fer  the  same  to  be  used,  to  the  an- 
noyance, nuisance  or  injury  of  any 
of  houses  on  the  estate.  Held 
that  the  carrying  on  of  a  girls' 
school  in  one  of  the  houses,  was  a 
breach  of  the  covenant ;  and  that 
the  coTenantee  had  not  waived  the 
benefit  of  the  covenant,  though  he 
had  permitted  other  houses  held 
under  the  like  covenant,  to  be  used 
as  schools.    [Kemp  v.  Sober]     517 

CREDITOR. 

The  registered  secretary  to  a  pro- 
visionally registered  company,  in 
Pursuance  of  instructions  given  to 
im  at  a  meeting  of  the  members 
or  committee  of  the  company,  gave 
orders  to  an  advertising  agent  to 
cause  the  scheme,  &c.  of  the  com- 
pany to  be  advertised.  The  agent 
executed  the  orders,  and  paid  for 
the  advertisements  ;  and  afterwards 
claimed,  before  the  Master  charged 
with  the  winding-up  of  the  com- 
pany, to  be  admitted  a  creditor  of 
the  company  for  the  amount  paid 
by  him  ;  but  he  did  not  know  the 
names  of  the  persons  present  at  the 
meeting.  The  Master  declined  to 
admit  the  claim  as  a  proof,  because 
the  affidavits  in  support  of  it,  did 
not  establish  a  debt  against  any 
particular  persons  or  against  the 
whole  class  of  contributories :  and 
the  Court,  on  appeal,  confirmed 
the  Master's  decision.  \_Ex  parte 
Lloyd] 248 

See  Debtor  and  Creditor. 

CREDITOR'S  SUIT. 

A  suit  vras  instituted  by  A.  on  behalf 
of  himself  and  all  the  other  cre- 
ditors of  a  testator,  against  the 
executor.  The  executor  disputed 
the  Plaintiff**  dehty  but  admitted 
that  he  had  paid  all  the  testator's 
debts  which  had  come  to  his  knoW' 


ledge,  and  also  the  legaeies  given  by 
the  will,  and  that  he  was  the  resi- 
duary legatee.  The  Plaintiff  proved 
the  debt ;  and,  after  the  hearing  of 
the  cause,  contended  that  the  de- 
cree ought  to  be  prefaced  with  a 
declaration  that  he  was  a  creditor 
on  the  testator's  estate  for  the 
amount  of  his  debt.  But  the  Court 
held  that,  notwithstanding  the  spe- 
cial circumstances  of  the  case,  the 
declaration  ought  not  to  be  made, 
and  that  the  Plaintiff  was  bound  to 
prove  his  debt  over  again  in  the 
Master's  office.    [Field  v.  Titmuss] 

218 

DEBT  (PROOF  OF). 
See  Creditor's  Suit. 

DEBTOR  AND  CREDITOR. 

1.  A  judgment  entered  up,  in  1845, 
against  a  beneficed  clergyman,  for 
a  debt,  was  duly  registered.  Held 
that,  under  the  1  &  2  Vict.  c.  1 10, 
s.  13,  it  was  a  charge  upon  his  be- 
nejice,  and  that  the  creditor  was 
entitled  to  have  a  receiver  of  the 
profits  of  the  benefice  appointed. 
[Hawkins  v.  Gathercole]       .      63 

2.  A.  conveyed  all  his  property  to 
three  of  his  creditors,  in  trust  to 
pay  the  debts  due,  from  him,  to 
themselves  and  to  his  other  cre- 
ditors who  should  execute  the  deed. 
The  trustees  and  some  of  the  other 
creditors,  executed  the  deed  but 
unth  notice  that  B.  had  a  demand 
upon  A.  and  was  about  to  enforce 
it.  Afterwards  B.  filed  a  bill, 
against  A.  and  the  trustees,  to  set 
aside  the  deed,  on  the  ground  that 
it  was  a  mere  voluntary  deed  of 
agency.  The  Court,  at  the  hear- 
ing, dismissed  the  bill,  with  costs. 
Mackinnon  v.  Stewart]     .     ,     76 

See  Assets. — ^^Creditor. — Par- 
ties AND  Pleading,  3. 


INDEX. 


627 


DECEBE  IN  A  CEEDITOB'S 

SUIT. 

A  suit  was  instituted  by  A.  on  behalf 
of  himself  and  all  the  other  cre- 
ditors of  a  testator,  against  the 
executor.  The  executor  disputed 
the  Plaintiff^ a  debt,  but  admitted 
that  he  had  paid  all  the  testator^ a 
debts  which  had  come  to  his  know- 
ledgCy  and  also  the  legacies  given  by 
the  will,  and  that  he  was  the  resi- 
duary legatee.  The  Plaintiff  proved 
the  debt ;  and,  after  the  hearing 
of  the  cause,  contended  that  the 
decree  ought  to  be  prefaced  with  a 
declaration  that  he  was  a  creditor 
on  the  testator's  estate  for  the 
amount  of  his  debt.  But  the  Court 
held  that,  notwithstanding  the  spe- 
cial circumstances  of  the  case,  the 
declaration  ought  not  to  be  made, 
and  that  the  Plaintiff  was  bound  to 
prove  his  debt  over  again  in  the 
Master's  office.  [Field  v.  Titmuss'] 

218 

DEFENDANT. 

1.  A  defendant,  a  foreigner,  sojourn- 
ing in  this  country,  declined  to 
produce  documents,  because  they 
would  expose  him  to  criminal  pro- 
secution in  his  own  country ;  but 
the  Court  made  the  order.  [King 
of  the  Two  Sicilies  v.  Willcox]  30 1 

2.  A  defendant,  or  witness,  if  inter- 
rogated as  to  matters  tending  to 
criminate  him,  may  decline  to  an- 
swer at  any  time,  notwithstanding 
what  he  has  disclosed,  may  be  suf- 
ficient to  convict  him.  The  de- 
cision in  Ewin  v.  Osbaldiston,  6 
Sim.  608,  disapproved  of.  [King 
of  the  Two  Sicilies  v.  Willcox]  30 1 

See  Answer,  2. — Interpleading 
Suit.— Principal  and  Agent. 

DEMUEKEE. 
The  demurrer  on  the  record  having 


been  allowed,  and  a  demurrer  ore 
tenus,  for  want  of  parties,  having* 
been  overruled,  the  Court  ordered 
the  Defendants  to  pay  the  costs  of 
the  former,  but  made  no  order  as 
to  the  costs  of  the  latter ;  and  gave 
the  Plaintiff  leave  to  amend  either 
by  adding  parties,  or  striking  out 
the  passages  which  made  the  new 
parties  necessary.  [Macintyre  v. 
ConnelQ 257 

See  Corporation. — Parties  and 
Pleading,  3. 

DEVISE. 
See  Erasures,  &c. 

DISCOVEEY. 

See  Corporation. — Parties  and 
Pleading,  3. — Principal  and 
Agent,  1 .  —  Production  of 
Documents,  1>  2,  3,  4. 

EAEMABK. 
See  Foreign  Sovereign. 

EQUITY  or  EEDEMPTION. 

The  equity  of  redemption  of  a  mort- 
gage in  fee,  is  made  legal  assets  by 
3  &  4  Will.  IV.  c.  104.  [Foster  v. 
Handley] 200 

See  Mortgagor  and  Mortgagee, 
1. — Parties  and  Pleading,  1. 

EEASUEES  AND  INTEELINE- 
ATIONS  IN  A  WILL. 

A  testator  who  died  in  1821,  struck 
the  name  of  one  of  the  devisees  out 
of  his  will,  and  interlined  the  names 
of  two  other  persons  above  the 
erasure ;  but  those  alterations  were 
not  noticed  in  the  attestation  clause, 
nor  was  there  anything  to  show,  or 
from  which  it  could  be  inferred 
that  they  were  made  before  the  will 
was  executed.  Held  that  they  did 
not  affect  the  devise.  [Simmons  v. 
Rudalf] 115 
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PACTOE. 

The  plaintiff^  a  merchant  in  India, 
consigned  goods  to  A.  of  Liver- 
pool, to  sell  on  his  account,  and 
drew  bills  asainst  the  goods,  which 
A.  accepted.  A.  then  placed  the 
goods  in  the  hands  of  B.  his  cor- 
respondent in  London,  with  in- 
structions  to  sell  them  or  cause 
them  to  be  sold,  and  drew  a  bill 
upon  B.  for  1680/.,  which  B.  ac- 
cepted on  the  security  of  the  goods, 
but  with  notice  that  the  Plaintif 
had  eoMigned  the  goods  to  A,  for 
sale  on  his  account.  A.  became 
insoWent,  leaving  the  bills  drawn 
by  the  Plaintiff,  unpaid.  B.  paid 
the  bill  for  1680/.,  and  then  sold 
the  goods  for  1300/.  A  bill  filed 
by  the  Plaintiff,  against  A.  and  B. 
for  an  account  and  payment,  by 
B.,  of  the  proceeds  of  the  goods, 
was  dismissed  with  costs.  A  bill 
for  an  account  b^  a  pnncipal 
against  his  agent,  is  not  sustain- 
able where  the  transaction  to  which 
it  relates,  is  a  single  transaction, 
not  tainted  with  fraud,  and  the 
Plaintiff  has  a  remedy  at  law. 
[Navulshaw  v.  Brownrigg']  ,     573 

FAMILY. 
See  Power,  1. — Will,  4. 

FEME  COVEETE. 

See  Married  Woman. 

FOBECLOSUEE. 

The  time  fixed,  by  the  decree  in  a 
foreclosure  suit,  for  payment  of 
principal,  interest  and  costs,  en- 
larged by  the  Vice-Chancellor,  not- 
withstanding the  decree  had  been 
made  absolute,  and  the  order  ab- 
solute had  been  signed  and  en- 
rolled.     [Thomhill    V,  Manning'} 

451 


FOEEIGN  SOVEEEIGN. 

The  government  formed  during  a  re- 
volution in  Sicily,  seized  upon  the 
king's  treasure^  and  remitted  part 
of  It  to  persons  in  this  country,  to 
purchase  steam-ships ;  and  they 
applied  the  remittance  accordingly. 
Held  that  the  King,  who  had  re- 
established his  authority,  was  en- 
titled to  sue  for  one  of  the  ships, 
which  remained  in  the  port  of  Lon- 
don, and  that  the  persons  who 
made  the  remittance  were  not  ne- 
cessary parties  to  the  suit.  [King 
of  the  Two  Sicilies  v.  Jf'Ulcox]  332 

FEAUD. 
iSetf  Insufficiency,  1. 

HEIE. 

A  testator  died  in  1821,  bavins  de- 
vised and  bequeathed  his  red  and 
personal  estate  to  trustees  upon 
certain  trusts.  In  1 826  a  bill  was 
filed  for  the  execution  of  the  trusts 
as  to  the  personal  estate.  In  1847 
a  supplemental  bill  was  filed  rais- 
ing questions  on  the  will,  as  to  the 
real  estate,  in  which  the  heir,  who 
was  then  unknown,  was  interested : 
and,  in  1849,  another  supplemental 
bill  was  filed  to  bring  the  heir,  who 
was  then  ascertained,  before  the 
Court.  Held  that  the  heir  was 
barred,  by  lapse  of  time,  from 
claiming  the  real  estate  adversely 
to  the  trustees ;  but  that  he  was 
not  barred  from  claiming  part  of 
the  real  estate  as  being,  in  the 
events  that  had  happened,  undis- 
posed of  and  held,  by  the  trustees, 
in  trust  for  him.  [Simnums  v.  Ru- 
dall] 115 

HUSBAND  AND  WIFE. 

A.  being  desirous  to  sell  an  estate  on 
which  his  wife's  jointure  was  se- 
cured, she  and  her  trustees,   re- 
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leased  the  estate  from  her  jointure, 
and  he  covenanted  to  secure  it  on 
such  estates  as  he  might  thereafter 
acquire.  He,  afterwards,  purchased 
another  estate,  but  declined  to  per- 
form his  covenant.  Whereupon 
she  filed  a  bill  to  compel  him  to 
perform  it,  charging  that  she  en- 
tered into  the  aforesaid  arrange- 
ment, under  the  advice  of  her  huS' 
band's  solicitor  and  counsel  and 
without  having  any  other  legal  ad- 
vice,  and  charging  also  that  the 
solicitor,  who  was  made  a  co-de- 
fendant, had,  in  his  possession, 
cases  for  the  opinion  of  counsel 
and  the  opinions  thereon  and  other 
documents  relating  to  the  matters 
mentioned  in  the  bill.  The  hus- 
band and  his  solicitor  admitted 
these  charges,  but  added  that  the 
cases  and  opinions  came  into  and 
were  in  the  solicitor's  possession, 
as  the  husband* s  solicitor  ;  and  the 
husband  said  that  the  cases  were 
laid  before  counsel,  on  his  behalf 
and  by  his  direction  and  not  on 
behalf  or  by  the  direction  of  any 
other  person,  A  motion,  on  the 
wife's  behalf,  for  the  production  of 
the  cases  and  opinions  and  of  cer- 
tain letters  which  had  passed  be- 
tween the  husband  and  his  soli- 
citor, and  which  he  alleged  to  be 
confidential  communications,  was 
refused.     [Warde  y ,  Warde]      18 

See  Married  Woman. 

INJUNCTION. 

I.  After  a  railway  company  had  pur- 
chased a  piece  of  land  from  A., 
who  was  mentioned  in  the  book  of 
reference  to  be  the  owner  of  it,  B., 
a  neighbouring  land-owner,  part  of 
whose  land  the  company  had  also 
taken,  claimed  to  be  owner  of  the 
piece  of  land,  and  filed  a  bill  for  an 


injunction  to  restrain  the  company 
from  continuing  in  possession  of  it, 
and  from  committing  waste  on  it. 
But  the  Court  refused  the  injunc- 
tion. [fFebster  v.  The  South-East- 
em  Railway  Company']    .     .     272 

2.  Held,  notwithstanding  the  decbion 
in  The  London  and  North  Western 
Railway  Company  v.  Smithy  that  a 
person  who  has  served  a  railway 
company  with  notice,  under  the 
68th  section  of  the  Lands  Clauses 
Act,  claiming  compensation  on  the 
ground  that  his  land  has  been  in- 
juriously affected  by  the  execution 
of  the  company's  works,  ought  not 
to  be  restrained  from  proceeding 
pursuant  to  his  notice.  [South 
Staffordshire  Railway  Company  v. 
Half] 373 

3.  Injunction  to  restrain  the  Defend- 
ants from  entering  into  an  agree- 
ment with  another  railway  com- 
pany, which  would  be  a  violation 
of  or  inconsistent  with  a  subsisting 
agreement  between  the  Plaintiffs 
and  the  Defendants,  refused ;  the 
inconvenience  to  arise  from  grant- 
ing the  injunction,  being  greater 
than  the  inconvenience  to  arise 
from  refusing  it.  In  what  cases 
the  Court  will  interfere,  to  preserve 
property  in  litigation,  in  statu  quo. 
[Shrewsbury  and  Chester  y.  Shrews- 
bury  and  Birmingham  Railway 
Company] 410 

INSUFFICIENCY. 

1.  A  bill  impeached  a  deed  on  the 
ground  of  fraud,  and  interrogated 
the  Defendant  as  to  the  contents 
of  certain  letters  which  had  passed 
between  her  and  her  solicitor,  and 
which,  it  stated,  showed  that  the 
deed  was  prepared  and  executed 
for  the  alleged  fraudulent  purpose. 
The  Defen£int,  in  her  answer,  de- 


clined  to  set  forth  the  contents  of 
the  letters,  u  being  privileged  coni'  ' 
munications.  The  Court  held  that 
the  transaction,  according  to  the 
account  of  it  given  in  the  bill  ami ' 
ansvrers,  was  not  a  fraud  ;  am:), ' 
therefore,  that  the  Defendant  voa  i 
not  bound  to  set  forth  the  contents  ! 
of  the  letters.  Connnnnicatiocs 
between  a  solicitor  and  his  client 
relative  to  a  fraud  contrived  be- 
tween them,  are  not  ateeptiont  to 
the  general  rule ;  they  do  not  fall 
within  the  rule  itself :  for  the  role  j 
applies,  not  to  all  that  passes  be- 1 
tween  a  solicitor  and  his  client,  b\it 
only  to  what  passes  between  them  i 
in  professional  confidence ;  and  no 
Court  can  permit  it  to  be  said  that 
the  contriving  of  a  fraud  forms 
part  of  the  professional  occnpatinn 
of  an  attorney  or  solicitor,     [fo^ 

UU  V.  JgferyM] 3 

3.  A  Defendant  admitted  that  he 
had,  in  his  possession,  documents 
reladng  to  the  matters  in  the  bill  ; 
but  refused  to  set  forth  a  list  of 
them,  because  tbey  had  been  pro- 
cured by  his  solicitor,  since  the  in- 
stitution of  the  suit,  and  for  tlio 
purpose  of  his  defence  to  it ;  ainl 
the  same  were,  lu  he  ma*  admsci/ 
aitd  ituuled,  confidential  commu- 
nications. Held  that  the  allega- 
tions relative  to  the  documents  did 
not  justify  the  Defendant's  refu&nl 
to  set  forth  a  list  of  thera ;  ami, 
therefore,  that  his  answer  was  in- 
sufficient. [^Bafffuy  V.  Broad - 
hurif] Ill 

DfTEKEST. 
Testator  gave  the  produce  of  his 
share  and  interest  in  bis  co-partner- 
ship business,  to  his  wife,  and  abci 
tht  interest  of  the  capital  sum  of 
1000^.  for  her  sole  use  and  bene^f  i 
and  free  from  the  debts  or  control  | 


of  any  husband  she  might  marry, 
and  her  receipt  to  be  a  suffinent 
discbat«e  to  his  executors  ;  and  he 
gave  aU  his  furniture,  plate,  &c., 
to  her  abwlulely.  Held  that  the 
gift  of  the  interest  of  the  1000/. 
passed  the  principal.  [Hump^ey 
V.  Humphretfj 536 

INTEfilM  INTBBFEEENCK 
See  Agbeehknt,  1. 

INTEEPLEADING  SUIT. 
A  Defendant  to  oa  interpleading  nit, 
may,  afUr  decree,  file  a  supple- 
mental bill  to  brin^  a  new  party 
before  the  Court,  without  making 
the  other  parties  to  the  originid 
suit,  parties  to  it.  [Lyne  v.  Pen- 
nelll 113 

INTESTACT. 
See  Construction,  I. 

JOINT-STOCK  COMPANIES 
WINDING-UP  ACTS. 

1.  After  the  registrar  of  joint-stock 
companies,  had  granted  a  certificate 
of  the  complete  registration  of  a 
company,  an  order  was  made  for 
winding  up  its  aflairs.  The  Master 
excluded  the  name  of  a  shareholder 
from  the  list  of  contributories,  be- 
cause the  deed  of  settlement  had 
not  been  executed  by  the  number 
of  covenanting  shaieholders  re- 
quired by  the  Joint-stock  Companies 
Kegistratiou  Act.  But  the  Court 
ordered  bis  name  to  be  restored. 
[Bird'teate] 47 

2.  A.,  who  had  been  appointed  se- 
cretary to  a  joint-stock  company  at 

rly  salary  to   i 


a  yearly 

the  2ath  of  March  1848,  signed  a: 
agreement  that  no  director  or  share- 
holder of  the  company  should  be 
personally  respoasiole  for  the  sa- 


lanes  of  any  of  the  officers  ;  and  i 
that  no  officer  should  be  paid  for 
his  services,  nntil  a  sufficient  sum 
should  be  obtained,  by  the  fiinds 
of  the  company,  far  that  purpose. 
Au  order  for  winding  up  the  com- 
pany WB8  made  on  tlie  23rd  of  Feb. 
1850.  Held  that  the  agreement 
did  not  exonerate  the  shareholders 
from  liability  to  contribute,  a»  mem- 
ber* of  the  company,  to  the  pay- 
ment of  arrears  of  salai?  due  to 
the  secretary ;  and  that  though  he 
was  not,  in  strictness,  entitled  to 
more  than  a  portion  of  his  salary  ' 
for  the  second  vear,  yet,  as  he  had 
served  for  nearly  the  whole  of  that  : 
year,  it  was  out  reasonable  to  I 
allow  him  his  salary  for  the  whole  '| 
of  it.     [Ci^e'a  ra«f]    ...     54 

3.  A  provisioaally  registered  railway 
company  having  abandoned  their  ] 
undertaKing.  the  directors  made ', 
two  payments  to  the  sharehqlders : 
in  part  return  of  their  deposits ; 
and  they  offered  to  make  a  third  i 
and  final  payment,  which  the  whole 
or  nearly  the  whole  of  the  share- 
holders, except  A.,  accepted.  All 
the  debts  and  liabilities  of  the  com- 1 
pany  were  discharged,  and  all  the  I 
assets  of  it  were  exhausted  ;  and 
A.  applied  fur  and  received  tht 
second  payment,  as  being  one  of  \ 
the  shareholders  who  had  concurred  ' 
in  the  dissolution  of  the  Mimpany.  j 
Nevertheless  he,  being  dissatisfied  i 
as  he  alleged,  with  tne  directors'  I 
accounts,  petitioned  for  an  order  | 
for  the  dissolution  and  winding-up  ' 
of  the  company,  or  for  winding  it 
up  if  it  had  been  already  dissolved.  I 
llie  Court  refused  to  make  the 
order  at  once,  and  directed  the  | 
Master  to  inquire  and  stata  whether  j 
it  was  necessary  or  expedient  thai 
the  company  shoulcl  be  disaolved  | 


and  wo 


nd  up,  orwonnd  up.  [Wil- 
■«<] 57 


.  A  petition  praying  rither  that  a 
company  might  be  wound  up,  or 
that  a  preliminary  inquiry  might 
be  directed  as  to  the  eipeiiiency  of 
winding  it  up,  was  dismissed,  as 
having  been  presented  without  suf- 
ficient ground  ;  and  the  Petitioner 
was  ordered  to  pay  the  Betporid- 
eot's  costa,  although  the  Respond- 
ent was  not  liable  as  a  coQtributory, 
nor  had  been  served  with  tlie  peti- 
tion, hut  appeftred  voluntarily. 
[Jamei't  ea*e\ 140 

..  A  loan  Bodety  held  to  be  within 
the  Winding-up  Acli  1849.  [Ex 
parte  Smith] 1 65 

t.  A.  applied,  by  letter,  to  the  com- 
mittee of  a  provisionally  registered 
railway  company,  for  fifty  shares 
in  the  undertaking,  and,  thereby 
undertook  to  accept  them  or  an^ 
less  number  that  might  he  allottet- 
to  him,  and  to  pay  the  deposit* 
thereon,  and  to  sign  the  parliamen- 
tary contract  and  subscribers'  agree- 
ment when  required.  The  com- 
mittee allotted  him  thirty  shares  ; 
hut  he  did  not  pay  the  deposits 
thereon  or  do  any  other  act  in 
pursuance  of  his  undertaking.  Tlie 
project  proved  abortive ;  and  the 
affairs  of  the  company  were  ordered 
to  be  wound  up.  Held  that  A,  was 
not  liable,  as  a  contributory,  even 
.to  the  extent  of  the  deposits.  [Cap- 
per'teate]     178 

7,  Motion  that  the  name  of  a  con- 
tributory might  he  struck  off  the 
list,  refused  with  costa ;  the  case 
being  undistinginishable,  in  princi- 
ple, frum  VpfilC»  rate.  That  case 
observed npon.  [StcArfPiwwe]  187 

i.  After  the  Master  had  inserted 
B.'s  name  in  the  list  of  contribu- 
tories,  and  after  the  Court,  on  ap- 
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peal,  had  ordered  it  to  be  struck 
off,  the  Master,  on  new  evidence 
being  brought  before  him,  ordered 
the  name  to  be  replaced  on  the  list. 
The  Court  held  that  the  Master 
had  exceeded  his  jurisdiction,  and 
ordered  the  name  to  be  again  struck 
off.     [Best's  case]      .     .     .     193 

9.  The  registered  secretary  to  a  pro- 
visionallj  registered  company,  in 
pursuance  of  instructions  given  to 
tiim  at  a  meeting  of  the  members 
or  committee  of  the  company,  gave 
orders  to  an  advertising  agent  to 
cause  the  scheme,  &c.  of  the  com- 
pany to  be  advertised.  The  agent 
executed  the  orders,  and  paid  for 
the  advertisements ;  and  afterwards 
claimed,  before  the  Master  charged 
with  the  winding-up  of  the  com- 
pany, to  be  admitted  a  creditor  of 
the  company  for  the  amount  paid 
by  him  ;  but  he  did  not  know  the 
names  of  the  persons  present  at 
the  meeting.  The  Master  declined 
to  admit  the  claim  as  a  proof,  be- 
cause the  affidavits  in  support  of 
it,  did  not  establish  a  debt  against 
any  particular  persons  or  against 
the  whole  class  of  contributories ; 
and  the  Court,  on  appeal,  confirmed 
the  Master's  decision.  {IfloytTs 
ease] 248 

10.  A.  consented  to  his  name  being 
placed  on  the  list  of  the  provision^ 
committee  of  a  company,  as  an  or- 
namental member^  and  to  take  such 
number  of  shares  in  the  company 
as  might  be  allotted  to  him.  After- 
wards the  managing  committee  al- 
lotted him  twenty-five  shares.  The 
letter  of  allotment  stated  that,  on 
payment  of  the  deposits,  the  re- 
ceipts must  be  exchanged  for  a  cer- 
tificate of  scrip,  which  would  be 
granted  on  the  due  execution  of 
the  subscribers'  agreement  and  par- 


liamentary contract,  without  which 
no  person  would  he  recognised  as  a 
subscriber^  or  be  entitled  to  any  in- 
terest  in  the  undertaking.  Those 
instruments  were  never  engrossed ; 
and,  consequently,  A.  never  ex- 
ecuted them.  He,  however,  paid 
the  deposits  on  the  twenty-five 
shares,  but  not  until  after  the  un- 
dertaking had  been  al^ndoned. 
The  Master  struck  A.'s  name  off 
the  list  of  contributories  ;  but  the 
Court  ordered  it  to  be  restored. 
[Brittain^s  case]    .     .     .     .     281 

11.  The  managing  director  of  a  com- 
pany having  had  150  shares  awarded 
to  him  by  the  provisional  directors, 
in  consideration  of  his  services,  and 
being  the  covenantee  in  the  deed 
of  settlement,  his  brother,  at  his 
request,  executed  the  deed  as  the 
holder  of  the  shares  ;  and  several 
other  shareholders  executed  it  after 
him.  Afterwards  the  directors  re- 
scinded the  resolution  by  which 
they  had  awarded  the  shares,  and 
the  managing  director  delivered  up 
the  certificates  for  the  shares,  to 
them.  The  Master  excluded  the 
brother's  name  from  the  list  of 
contributories;  but  the  Court 
ordered  it  to  be  restored.  [Holt's 
case] 389 

12.  The  secretary  to  a  company  wrote 
to  A.,  a  member  of  the  provisional 
committee,  informing  hira  that  the 
managing  committee  had  appor- 
tioned  one  hundred  shares  to  each 
member  of  the  provisional  commit- 
tee, and  requesting  to  be  informed, 
on  or  before  a  certain  day,  whether 
A.  would  take  that  or  any  less 
number  of  shares,  otherwise,  the 
committee  would  consider  that  he 
declined  taking  any.  A.,  in  answer, 
requested  that  one  hundred  shares 
might  be  reserved /or  him.     The 
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Court  directed  an  issue  to  try, 
whether  A.  had  accepted  the  shares. 
[Oit{oii«*«  case]      ....    394 

13.  The  Master  ought  not  to  make  a 
call  on  any  contributory,  until  he 
has  ascertained  that  the  contribu- 
tory is  liable  to  pay  the  debt  or 
debts  in  respect  ot  which  the  call 
is  made.     [VpfilVs  case]      .     395 

14.  The  Master  certified  that  he  had 
included  A.*s  name  in  the  list  of 
contributories,  not  as  a  shareholder, 
but  as  a  contributory  in  respect  of 
any  expenditure  which  he  might  he 
proved  to  have  incurred.  The  Court 
held  the  certificate  to  be  informal, 
and  directed  the  Master  to  review 
his  certificate,  with  liberty,  to  either 
party,  to  adduce  further  evidence 
IRiddelfs  case]     ....     402 

15.  No  order  ought  to  be  made  for  a 
call  upon  the  contributories  of  a 
provisionally  registered  company, 
on  account  of  the  costs  uf  winding 
up  the  company,  until  the  liabilities 
of  the  contributories  have  been  as- 
certained, or  at  least  till  the  Master 
has  ascertained  the  liability  of  the 
contributories  to  the  costs  in  re- 
spect of  which  the  call  is  made. 
The  contributories  of  a  provi- 
sionally registered  company,  are 
not  liable,  in  proportion  to  the  num- 
ber of  their  shares,  to  the  costs  of 
winding  up  the  company  :  semhle. 
[Hunter's  case]      ....     435 

16.  Pending  a  suit  by  the  sharehold- 
ers against  the  directors  of  a  joint- 
stock  company,  one  of  the  Defend- 
ants obtained  an  order  under  the 
11th  and  12th  Vict.  c.  45,  for 
winding  up  the  affairs  of  the  com- 
pany. Some  time  afterwards  the 
Plaintiffs  moved  that  all  further 
proceedings  in  the  suit,  might  be 
stayed,  until  the  affairs  of  the  com- 
pany had  been  wound  up  under  the 

Vol.  1.    N.  S. 


order.  The  Court  refused  the  mo- 
tion with  costs.  [Deeks  v.  Stan^ 
hope] 439 

17.  The  rights  and  liabilities  of  the 
persons  concerned  iu  an  attempt  to 
form  a  joint-stock  company  which 
fails,  are  not -affected  by  the  Re- 
gistration or  the  Winding-up  Acts. 
Carrick  had  been  a  member  of  the 
provisional  and  of  the  executive 
committee  of  a  provisionally  regis- 
tered company,  and  a  party  to  reso- 
lutions for  the  appointment  of  a 
surveyor,  &c.,  and  had  consented 
to  take  a  share  or  shares ;  and  a 
letter  of  allotment  of  a  certain 
number  was  sent  to  him.  He  had 
also  contributed  to  a  fund  raised, 
after  the  abandonment  of  the  un- 
dertaking^ for  defraying  the  ex- 
penses incurred  by  the  company. 
On  these  grounds,  the  Master 
placed  his  name  on  the  list  of  con- 
tributories. But,  as  there  was  no 
distinct  evidence  of  his  acceptance 
of  shares,  or  that  expense  had  been 
incurred  in  consequence  of  the  re- 
solutions, or,  if  any  expense  had 
been  incurred,  that  it  remained  un- 
liquidated or  had  been  liquidated 
by  those  who  were  entitled  to  call 
upon  him  for  contribution,  the 
Court  ordered  his  name  to  be 
struck  off  the  list,  but  gave  the 
of&cial  manager  liberty  to  apply  to 
the  Master  to  restore  it,  if  he  could 
show  that  the  debts  remaining  to 
be  discharged,  were  debts  for  which 
Carrick  was  liable.  [Carrick^  s 
case]       505 

18.  A.  had  been  a  memher  of  the 
provisional  committee  and  had  ac- 
cepted shares  in  a  company  which 
was  ordered  to  be  wouna  up.  The 
Master  placed  A.'s  name  on  the 
list,  as  a  contributory  to  the  ex- 
penses of  the  committee  incurred 
between  the  14th  October,  1845, 

u  u 


the  day  on  which  he  accepted  hia 
shares,  and  the  30th  of  November, 
1845,  on  or  before  which  day  they 
ought  to  have  deposited  their 
plans,  &c.,  in  order  to  obtain  an 
Act  of  incorporation  in  the  then 
next  session ;  but  they  did  not  do 
so,  nor  did  they,  after  that  day, 
take  any  steps  towards  the  estab- 
lishment of  the  company.  Held 
that  A.  was  liable  to  contribute  to 
the  expenses  incurred  between  the 
14th  of  October  and  30th  Novem- 
ber, 184S,  both  inclusive,  but  was 
not  liable  to  contribute  to  the  ex- 
penses incurred  before  the  former 
day  or  after  the  latter.     [Briffhl't 

cate]        602 

19.  Winding-up  order  refused,  on 
the  ground  (amongst  others),  that 
a  suit  was  pending  for  the  same 
purpose  [^Pkillijtpt,  Ex-parte]  605 

JUDGMENT  DEBT. 
A  judgment  entered  up  in  1845, 
against  a  beneficed  clergyman,  for 
a  debt,  was  duly  registernl.  Held 
that,  under  the  I  &  2  Vict.  c.  110, 
s.  13,  it  was  a  charge  upon  hi*  be- 
nefice, and  that  the  creditor  was 
entitled  to  have  a  receiver  of  the 

frofits  of  the  benefice  appointed. 
Hawkint  v.  Oathereoie]        .     63 

JTJDGMENT  CEEDITOE. 


JURISDICTION  OF  MASTEE. 

See  JoiNT-BTOCK  COHFANIBS 

Winding-up  Acts,  8. 

JURISDICTION  OF  VICE- 

CHANCELLOB. 
See  Mortgagor  and  Mort- 

OAGKB,  4. 


LANDS  CLAUSES  ACT. 

1.  Held, not withatandinE  the  decision 
in  The  London  and  North  Jfeitern 
Railway  Company  y.  Smith,  that 
a  person  who  has  served  a  railway 
company  with  notice,  under  the 
68th  section  of  the  Lands  Clauses 
Act,  claiming  compensation  on  the 
ground  that  his  laud  baa  been  in- 
juriously affected  by  the  execution 
of  the  company's  works,  ought  not 
to  be  restrained  from  proceedi[ig 
pursuant  to  his  notice.  [South 
Staffordshire  Railway  Company  v. 
HaU] 373 

2.  Money  paid  into  Court  by  the 
Liverpool  Dock  Trustees,  in  re- 
spect of  leaseholds  for  years,  taken 
by  them  under  the  powers  of  their 
Act  of  Parliament,  ordered  to  be 
reinvested  in  the  purchase. of  copy- 
holds of  inheritance.  [^Ijiverpool 
Doei  Aett,  in  re]       ...     202 

3.  Money  paid  into  Coort  by  a  rail- 
way company,  for  land  taken  under 
the  Lands  Chvnses  Act,  from  a 
person  who  was  in  a  state  of  mental 
imbecility,  and  who  continued  in 
that  state  until  his  death,  but  was 
not  the  subject  of  a  commission  of 
lunacy,  ordered,  after  his  death, 
not  to  be  reinvested  in  or  consi- 
dered as  land,  but  to  be  paid  to  hia 
executors.      [Flamank,    ex  parte'] 


LEGACY. 

I .  Testator  gave  a  legacy  in  trust  for 
his  daughter  for  life,  remainder  in 
trust  for  her  children  who  should 
attain  twenty-one,  remainder  in 
trust  for  two  of  his  sons  absolutely ; 
and  he  gave  the  residue  of  his  per- 
sonal estate  to  hia  other  children. 
By  a  codicil,  he  declared  that, 
finding  that  his  daughter  intended 
to  become  a  nnn,  he  revoked  the 
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bequest  in  the  event  of  her  carry- 
ing her  intention  into  effect,  and 
excluded  her  from  all  reversionary 
advantages  from  his  will.  The 
daughter  became  a  nun.  Held  that 
the  condition  annexed,  by  the  co- 
dicil, was  a  lawful  one ;  and  that, 
though  the  bequest  in  favour  of 
the  daughter  was  merely  revoked, 
and  there  was  no  gift  over  on 
breach  of  the  condition,  the  daugh- 
ter's interest  mider  the  bequest  in 
the  will,  ceased  on  her  becoming  a 
nun.  {^Dickson's  case]  .  .  37 
2.  Testator  gave  the  produce  of  his 
share  and  interest  in  his  co-part- 
nership business,  to  his  wife,  and 
also  the  interest  of  the  capital  sum 
of  1 000/.  for  her  sole  use  and  be- 
nefit and  free  from  the  debts  or 
control  of  any  husband  she  might 
marry,  and  her  receipt  to  be  a  suf- 
ficient discharge  to  his  executors ; 
and  he  gave  all  his  furniture,  plate, 
&c.,  to  her  absolutely.  Held  that 
the  gift  of  the  interest  of  the  1000/. 
passed  the  principal.  [Humphrey 
V.  Humphrey'] 536 

LIVEEPOOL  DOCK  ACTS. 

Money  paid  into  Court  by  the  Liver- 
pool Dock  Trustees,  in  respect  of 
leaseholds  for  years,  taken  by  them 
under  the  powers  of  their  Act  of 
Parliament,  ordered  to  be  re-invested 
in  the  purchase  of  copyholds  of  in- 
heritance. [Liverpool  Dock  Acts, 
in  re] 202 

LOAN  SOCIETT. 

A  loan  society  held  to  be  within  the 
Winding-up  Act,  1849.  [Smith's 
case] 165 

MAERIED  WOMAN. 

1 .  The  dividends  of  stock  standing  in 
the  Accountant-General's  name,  to 


which  a  woman  was  entitled  for 
life  at  the  time  of  her  marriage, 
were  ordered  to  be  paid  to  her 
husband  during  her  life  or  until 
further  order.  Some  time  after- 
wards, the  ^husband  deserted  his 
wife,  and  became  bankrupt,  having 
previously  possessed  himself  of 
2000/.,  to  which  she  was  abso- 
lutely entitled.  The  Court  ordered 
two  thirds  of  the  dividends  to  be 
paid  to  the  wife,  and  the  other 
third  to  the  husband's  assignees. 
[Vaughan  v.  Buck]  ...  284 
2.  Security  for  costs  ordered  to 
be  given  in  a  suit  in  which  a 
married  woman  was  Plaintiff  by 
her  next  friend,  the  next  friend 
being  a  labourer.  [StevenM  v.  WU- 
Hams] 545 

See  Restraint  on  Anticipation. 

MASTER. 
See  Jurisdiction  of  Master. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  A.  mortgaged  his  freehold  and 
copyhold  estates  and  some  drain- 
age bonds,  and,  by  the  same  deed, 
his  daughters  mortgaged  their  free- 
hold and  copyhold  estates,  to  B.  to 
secure  6000/.  lent  by  B.  to  A.,  and 
the  deed  declared  that,  without 
prejudice  to  any  of  the  rights  or 
remedies  of  B.,  his  heirs,  execu- 
tors, &c.,  as  between  A.,  his  heirs, 
executors,  &c.,  on  the  one  hand, 
and  the  daughters,  and  their  heirs, 
executors,  &c.,  on  the  other  hand, 
A.  his  heirs,  executors,  &c,  should 
be  primarily  liable  to  the  payment 
of  the  6000/.,  and  that  his  free- 
hold and  copyhold  estates  therein 
comprised  should  be  primarily  lia- 
ble to  answer  and  make  good  the 
6000/.  Six  years  afterwards,  A. 
mortgaged  his  freehold  and  copy- 
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hold  estates  comprised  in  the  prior 
mortgage,  and  also  the  drainage 
bonds,  to  B.,  to  secure  700/.,  lent 
to  him  by  B.  Held  that  B.  was 
not  entitled,  as  against  A.'s  daugh- 
ters, to  tack  his  second  mortgage 
to  the  first,  but  that  the  daughters 
were  entitled  to  redeem  the  first 
mortgage  on  payment  of  the 
6000/.     [Bowker  V.  Buin      .     29 

2.  In  March  1840,  A.,  and  B.  a  so- 
licitor at  Carmarthen,  raised  2500/. 
by  sale  of  a  sum  of  stock  of  which 
they  were  trustees,  with  the  inten- 
tion of  lending  it  on  mortgage,  to 
C.  who  resided  at  Carmarthen,  but 
spent  part  of  the  year  in  London. 
A.  enabled  B.  to  receive  the  2500/. 
for  the  purpose  of  the  loan,  and 
intrusted  him  with  the  conduct  of 
the  transaction.  Accordingly  B. 
prepared  the  mortgage-deed  ;  and, 
on  the  29th  of  May  1840,  through 
his  London  agents  and  by  arrange- 
ment between  him  and  C.'s  so- 
licitor, procured  C.  (who  knew  that 
the  money  was  in  B.'s  hands),  to 
execute  it,  and  to  sign  a  receipt,  on 
the  back  of  it,  for  the  2500/.  The 
agents  took  the  deed  away  with 
them  ;  and,  shortly  afterwards,  pro- 
cured A.  to  execute  it,  and  then 

'  sent  it  to  B.  It  having  been  ar- 
ranged, between  B.  and  C,  that 
the  mortgage-money  should  be 
paid  into  the  Carmarthen  bank,  to 
C.'s  credit,  B.,  on  the  3 1st  of  May, 
paid  513/.,  and,  on  the  31st  of 
October,  1050/ ,  accordingly,  in  part 
of  the  2500/.  In  November,  he 
died  insolvent.  Held  that,  as  be- 
tween A.  and  C,  A.  was  to  be 
treated  as  mortgagee  for  the  whole 
2500/.     [fFest  v.  Jones]      .     205 

3.  The  trust  deeds  of  certain  Wes- 
leyan  Methodist  chapels,  contained 
powers  of  raising  money,  by  mort- 
gage, for  the  purposes  of  the  trusts. 


Held  that  any  of  the  trustees  of 
the  chapels  might  be  mortgagees 
under  this  power,  and  that,  if  they 
were  such  mortgagees,  they  might 
exercise  all  the  rights  of  mortga- 
gees, although  in  opposition  to 
the  trusts.     [Attorney-General  v. 

Hardy] 33S 

4.  The  time  fixed,  by  the  decree  in 
a  foreclosure  suit,  for  payment  of 
principal,  interest  and  costs,  en- 
larged by  the  Vice-Chancellor,  not- 
withstanding the  decree  had  been 
made  absolute,  and  the  order  abso- 
lute had  been  signed  and  enrolled. 
[Thomhill  V.  Manning]    .     .     45  I 

See  Parties  and  Pleading,  1. 

NEW  ORDERS. 

Motion  for  an  order  under  the  31st 
General  Order  of  May  1 845,  against 
a  Defendant  to  a  claim,  who  had 
absconded,  refused.  [Smith  v, 
Corlea] 259 

NEXT  FRIEND. 
See  Practice,  2, 

NOTICE. 

See  Debtor  and  Creditor,  2. — 
Factor. 

PARENT  AND  CHILD. 

Testator  gave  all  his  property  to  trus- 
tees, in  trust  to  pay  an  annuity  to 
his  wife,  and,  subject  to  that  pay- 
ment, to  convey,  assign  or  transfer, 
all  his  property,  unto  and  equally 
between  his  children,  when  and  as 
they  severally  attained  twenty-one ; 
ana,  in  the  mean  time,  to  pay  to  his 
wife,  or  othermse  apply  the  rents 
and  proceeds  of  their  respective 
shares  for  or  towards  their  respec- 
tive maintenance,  education  and  ad- 
vancement. But,  in  case  of  the  de- 
cease of  any  of  the  children  under 
twenty-one,  then  upon  trust  to  con- 
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vev,  assign  or  transfer  the  shares  of 
such  of  them  as  should  so  die,  and 
the  accumulationa,  if  any,  unto  and 
equally  between  such  of  them  as 
should  attain  twenty-one.  The  tes- 
tator's widow  maintained  and  edu- 
cated the  children  for  several  years, 
and  advanced  three  of  them,  out  of 
the  income  received  by  her  from 
the  testator's  property,  exclusive  of 
her  annuity ;  and  the  income  being 
more  than  sufficient  for  those  pur- 
poses, a  considerable  surplus  remain- 
ed in  her  hands.  Held  that  the 
surplus  belonged,  not  to  the  chil- 
dren, but  to  the  widow.  [Broume  v. 
PauiQ 92 

PARTIES  AND  PLEADINa. 

1 .  A  judgment  creditor,  whose  judg- 
ment was  registered  pursuant  both 
to  the  Registry  Act  for  the  West 
Riding  of  Yorkshire,  (5  &  6  Anne, 
c.  81,)  and  the  1  &  2  Vict.  c.  110, 
filed  a  bill  to  redeem  a  prior  mort- 
gage of  lands  in  the  West  Riding, 
and  to  foreclose  the  mortgagor. 
The  mortgagor  had  confessed  other 
judgments,  and  the  conusees  had 
registered  them  pursuant  to  the  1 
&  2  Vict.  c.  110,  but  not  under  the 
West  Riding  Act,  Held  that  those 
conusees  were  not  necessary  parties 
to  the  suit.  [Johnson  v.  Holds- 
worth]      106 

2.  Some  of  the  residuary  legatees  un- 
der a  will,  may  file  a  claim  against 
executors,  without  making  the  other 
residuary  legatees  parties  ;  but  the 
others  ought  to  be  summoned  before 
the  Master.      [Watson  v.  Young] 

114 

3.  A.  filed  a  bill  against  B.  and  the 
public  officer  of  a  banking  company, 
seeking  to  make  certain  shares 
which  B.  held  in  the  bank,  availa- 
ble to  the  payment  of  a  debt  due  to 


him  from  B.  The  bill  alleged  that 
though  the  company  had  a  prior 
charge,  on  the  shares,  for  a  debt  due 
to  them  from  B.  yet  that  debt  was 
amply  secured  by  the  shares  of 
other  persons  in  the  bank,  and  by 
other  securities  held  by  the  com- 
pany ;  and  it  prayed  that  an  ac 
count  might  be  taken  of  what  was 
due  to  the  company  in  respect  of 
their  charge ;  and  that  directions 
might  be  given  for  the  satisfaction 
thereof  out  of  the  last-mentioned 
shares,  and  out  of  or  by  means 
of  the  other  securities  held  by 
the  Company,  or  for  enabling 
A.  to  pay,  to  them,  the  amount 
of  their  charge,  and,  thereupon, 
to  have  such  other  securities  aS' 
signed  to  him ;  and,  that  the  se- 
curities might  be  marshalled,  so  as 
to  give  the  Flaintiif  the  benefit  of 
his  charge.  A  demurrer,  because 
the  persons  who  had  pledged  their 
shares  and  given  securities,  to  the 
Company,  for  B.'s  debt,  were  not 
made  parties  to  the  bill,  was  allow- 
ed. A  bill  contained  a  charge  with 
a  view  to  discovering  who  certain 
persons,  who  were  interested  in 
the  relief,  were ;  but  it  did  not 
allege  that  the  Plaintiff  did  not 
know  who  they  were ;  and,  there- 
fore, a  demurrer  because  thev  were 
not  made  parties,  was  allowed. 
[Macintyre  v.  Connelt]    ,     .     252 

4.  The  government  formed  during  a 
revolution  in  Sicily,  seized  upon  the 
King's  treasure,  and  remitted  part 
of  it  to  persons  in  this  country,  to 
purchase  steam-ships ;  and  they  ap- 
plied the  remittance  accordingly. 
Held  that  the  King,  who  had  re- 
established his  authority,  was  enti- 
tled to  sue  for  one  of  the  ships 
which  remained  in  the  port  of  Lon- 
don, and  that  the  persons  who 
made  the  remittance^  were  not  ne- 
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cessary  parties  to  the  suit.  [King 
of  the  Two  Sicilies  v.  Willcax]  332 
5.  A  railway  company  constituted 
under  an  Act  of  Parliament,  agreed 
with  two  other  railway  companies, 
that  the  whole  concern,  without  in- 
cumbrance, when  completed,  should 
be  worked  by  those  two  companies, 
who  should  have  perfect  control 
and  exercise  all  the  rights  of  the 
first-mentioned  company,  and  who 
should  find  stock,  and  work  the 
concern  for  twenty-one  years.  Held 
that  the  agreement  was  illegal,  as 
being  in  violation  of  the  Act  under 
whioi  the  first-mentioned  company 
was  constituted  ;  and  that,  though 
a  very  large  majority  of  the  share- 
holders present  at  a  meeting,  had 
sanctioned  the  agreement,  the  dis- 
sentients might  file  a  bill  on  be- 
half of  themselves  and  the  other 
shareholders,  against  the  company 
and  its  directors,  to  have  it  declared 
void.     [Beman  v.  Rufford]  .     550 

See  Interpleading  Suit. — Prin- 
cipal AND  Agent,  1. 

PEEEAQE. 
See  Condition,  2. 

PENALTIES. 

An  incorporated  company  demurred 
to  a  bill,  because  the  discovery 
thereby  sought  might  subject  it 
to  criminal  prosecution  under  the 
59  Geo.  III.  c.  69  (to  prevent 
the  enUsting  of  his  Majesty's  sub- 
jects for  foreign  service,  and  the 
fitting  out,  in  his  Majesty's  domin- 
ions, vessels  for  warlike  purposes 
without  his  licence).  The  Court 
held  that  a  corporation  was  not  lia- 
ble to  be  indicted  under  that  Act, 
and  overruled  the  demurrer.  [King 
of  the  Two  Sicilies  v.  Willcox]  334 

See  Production  of  Documents,  4. 
— Witness. 


PEEIODICAL  WOEK. 

Under  the  Act  to  amend  the  law  of 
copyright,  5  &  6  Vict.  c.  45,  actual 
payment  for  an  article  written  for  a 
periodical  work  is  a  condition  pre- 
cedent to  the  vesting  of  the  copy- 
right, in  the  article,  in  the  proprie- 
tor of  the  work :  a  contract  for 
payment  is  not  sufficient.  [Rich- 
ardson V.  Gilbert']  ....     336 

PLEADING. 
See  Parties  and  Pleading. 

POWEE. 

1 .  Testator,  by  his  will,  gave  personal 

Eroperty  to  his  wife,  absolutely,  for 
er  own  use  and  benefit.  By  a 
codicil,  which  was  in  the  form  of  a 
letter  to  his  wife,  he  said  :  *'  It  is 
my  wish  that  you  should  enjoy 
everything  in  my  power  to  give, 
ttsing  your  judgment  as  to  where 
to  dispose  of  it  amongst  your  child- 
ren when  you  can  no  longer  enjoy 
it  yourself  I  but  I  should  be  un- 
happy if  I  thought  it  possible  that 
any  one  not  of  jour  family,  should 
be  the  better  for  what,  I  feel  con- 
fident, you  will  so  well  direct  the 
disposal  of."  Held  that  the  word, 
*  family,'  was  not  confined  to  child- 
ren, bat  included  descendants  in 
every  degree ;  and  that  the  wife 
was  entitled  to  the  property,  abso- 
lutely, and  not  merely  for  her  life 
vritli  a  power  in  the  nature  of  a 
trust  for  her  children.  [JVilliams 
V.  Williams] 358 

2.  A  power  of  sale  in  a  settlement, 
was  given  to  A.  and  B.,  the  trus- 
tees to  preserve  contingent  re- 
mainders, and  the  survivor  of  them 
and  the  executors  and  adminbtra- 
tors  of  the  survivor :  Held  that 
trustees  appointed  by  the  Court  in 
the  place  of  A.  and  B.  could  not 
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exercise  the  power.     [Newman  v. 
TFamer\ 457 

PEACTICE. 

1 .  After  an  answer  was  to  be  deemed 
sufficient,  the  Plaintiff  filed  ex- 
ceptions to  it,  for  impertinence. 
Held  that  the  pendency  of  those 
exceptions  did  not  prevent  the  De- 
fendant from  moving  to  dismiss  the 
bill  for  want  of  prosecution.  [Stuart 
V.  Lloyd] 56 

Reversed.  See  3  Macn.  &  Gord. 
181. 

2.  Security  for  costs  ordered  to  be 
given  in  a  suit  in  which  a  married 
woman  was  Plaintiff  by  her  next 
friend,  the  next  friend  being  a  la- 
bourer.   [Stevens  v.  Williams]  545 

See  Claim,  2. 

PEECATOBT  TETJST. 
See  Power,  1. 

PRINCIPAL  AND  AGENT. 

1.  During  a  revolution  in  Sicily,  the 
revolutionary  government  sent  two 
of  the  Defendants,  who  were  natives 
and  inhabitants  of  Sicily,  as  envoys 
to  this  country,  and  afterwards,  re- 
mitted to  them  monies,  which  had 
been  contributed  by  many  thou- 
sands of  the  inhabitants  of  Sicily, 
with  directions  to  purchase  a  steam- 
ship therewith ;  and  the  Defend- 
ants applied  the  monies  accord- 
ingly. The  lawful  sovereign  of 
Sicily,  after  he  had  re-established 
his  authority,  filed  a  bill,  claiming 
the  ship,  which  still  remained  in 
the  port  of  London.  The  Defend- 
ants, in  their  answer,  admitted  the 
possession  of  documents  relating  to 
the  matters  in  the  bill,  but  said 
that  they  held  them  as  the  agents 
and  on  the  behalf  of  the  persons 
who  intrusted  them  with  the  monies^ 


and  submitted  that,  in  the  absence 
of  such  persons,  they  ought  not  to 
be  ordered  to  produce  the  docu- 
ments. The  Court,  however,  made 
the  order,  because  the  Plaintiff 
represented  the  contributors  of  the 
monies ;  and  the  revolutionary  go- 
vernment being  at  an  end,  the  De- 
fendants had  either  ceased  to  be 
agents  or  trustees  for  any  one,  or 
had  become  agents  or  trustees  for 
the  Plaintiff.  [King  of  the  Two 
Sicilies  v.  Willcox]  .  .  .  30 1 
2.  The  Plaintiff,  a  merchant  in  India, 
consigned  goods  to  A.  of  Liverpool^ 
to  sell  on  his  account,  and  drew 
bills  against  the  goods  which  A. 
accepted.  A.  then  placed  the 
goods  in  the  hands  of  B.  his  cor* 
respondent  in  London,  with  instruc- 
tions to  sell  them  or  cause  them  to 
be  sold,  and  drew  a  bill  upon  B., 
for  1680/.  which  B.  accepted  on 
the  security  of  the  goods,  but  with 
notice  that  the  Plaintiff  had  con' 
signed  the  goods  to  A,  for  sale  on  his 
account.  A.  became  insolvent  leav- 
ing the  bills  drawn  by  the  Plaintiff 
unpaid.  B.  paid  the  bill  for  1680/. 
and  then  sold  the  goods  for  1300/. 
A  bill  filed  by  the  Plaintiff  against 
A.  and  B.  for  an  account  and  pay- 
ment, by  B.,  of  the  proceeds  of  the 
goods,  was  dismissed  with  costs. 
A  bill  for  an  account  by  a  prin- 
cipal against  his  agent,  is  not  sus- 
tainable where  the  transaction  to 
which  it  relates,  is  a  single  trans- 
action, not  tainted  with  fraud,  and 
the  Plaintiff  has  a  remedy  at  law. 
[Natmlshaw  v.  Brownrigg]  .     573 

PRINCIPAL  AND  SURETY. 

A.  mortgaged  his  freehold  and  copy- 
hold estates  and  some  drainage 
bonds,  and,  by  the  same  deed,  his 
daughters  mortgaged  t£eir  freehold 
and  copyhold  estates,  to  B.  to  sc 
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cure  6000/.  lent  by  B.  to  A.,  and 
the  deed  declared  that,  without 
prejudice  to  any  of  the  rights  or 
remedies  of  B.,  his  heirs,  executors, 
&c.,  as  between  A.,  his  heirs,  exe- 
cutors, &c.,  on  the  one  hand,  and 
the  daughters,  and  their  heirs,  exe- 
cutors, &c.,  on  the  other  hand.  A., 
his  heirs,  executors,  &c.,  should  be 
primarily  liable  to  the  payment  of 
the  6000/.,  and  that  his  freehold 
and  copyhold  estates  therein  com- 
prised should  be  primarily  liable 
to  answer  and  make  good  the 
6000/.  Six  years  afterwards,  A. 
mortgaged  his  freehold  and  copy- 
hold estates  comprised  in  the  prior 
mortgage,  and  also  the  drainage- 
bonds,  to  B.,  to  secure  700/.  lent 
to  him  by  B.  Held  that  B.  was 
not  entitled,  as  against  A.'s  daugh- 
ters, to  tack  his  second  mortgage 
to  the  first,  but  that  the  daughters 
were  entitled  to  redeem  the  first 
mortgage  on  payment  of  the  6000/ 
[Bowker  v.  Bull]     ....     29 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  A.  being  desirous  to  sell  an  estate 
on  which  his  wife's  jointure  was  se- 
cured, she  and  her  trustees,  re- 
leased the  estate  from  her  jointure, 
and  he  covenanted  to  secure  it  on 
such  estates  as  he  might  thereafter 
acquire.  He,  afterwards,  purchased 
another  estate,  but  declined  to  per- 
form his  covenant.  Whereupon 
she  filed  a  bill  to  compel  him  to 
perform  it,  charging  that  she  en- 
tered into  the  aforesaid  arrange- 
ment, under  the  advice  of  her  hus- 
handle  solicitor  and  counsel  and 
without  having  any  other  legal  ad- 
vice, and  charging  also  that  the 
solicitor,  who  was  made  a  co-de- 
fendant, had,  in  his  possession, 
cases  for  the   opinion  of  counsel 


and  the  opinions  thereon  and  other 
documents  relating  to  the  matters 
mentioned  in  the  bill.  The  hus- 
band and  his  solicitor  admitted 
these  charges,  but  added  that  the 
cases  and  opinions  came  into  and 
were  in  the  solicitor's  possession, 
as  the  husband* s  solicitor  ;  and  the 
husband  said  that  the  cases  were 
laid  before  counsel,  on  his  behalf 
and  by  his  direction  and  not  on  be- 
half or  by  the  direction  of  any  other 
person,  A  motion,  on  the  wife's 
behalf,  for  the  production  of  the 
cases  and  opinions  and  of  certain 
letters  which  had  passed  between 
the  husband  and  his  solicitor,  and 
which  he  alleged  to  be  confiden- 
tial communications  was  refused. 
Warde  v.  Warde]  ....  1 8 
2.  A.  purchased  an  advowson  in  June 
1845,  and,  in  August  following, 
mortgaged  it  to  B.  In  1 850  B.  filed 
a  bill,  against  A.  and  the  solicitor 
employed  by  him  in  the  purchase 
and  the  mortgage,  for  a  sale  of  the 
advowson,  alleging  that  the  mort- 
gage was  an  insufiicient  security; 
and  that  he  was  induced  to  lend  bis 
money  upon  it,  by  misrepresenta- 
tions made  to  him,  by  A.  and  his 
solicitor,  as  to  the  value  of  the  ad- 
vowson. A.,  in  his  answer,  denied 
the  alleged  fraud ;  but  admitted 
that  he  had  in  his  possession  let- 
ters which  had  passed,  between  him 
and  his  solicitor,  in  reference  to 
the  purchase  and  the  mortgage^ 
and  added  that  they  were  confiden- 
tial communications  made  to  him 
by  his  solicitor  in  that  character, 
and  therefore,  were  privileged  ;  but 
he  did  not  state  that  any  of  them 
contained  legal  advice  or  opinions, 
or  were  written  post  litem  motam. 
The  Court  ordered  him  to  produce 
all  the  letters.  [Hawkins  v.  Ga- 
thereoW] 150 
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3.  The  antwer,  after  denying  the  title 
of  the  Plaintiffs,  set  forth  a  sched- 
ule of  documents  in  the  possession 
of  the  Defendants,  which  it  admit- 
ted related  to  the  matters  mentioned 
in  the  hill ;  hut  it  denied  that,  hy 
those  documents,  the  truth  of  such 
matters  would  appear  to  be  other- 
wise than  as  stated  in  the  answer  ; 
and  it  submitted  that  the  Defend- 
ants ought  not  to  be  ordered  to 
produce  the  documents,  and,  in  ad- 
dition, that  certain  of  the  letters 
mentioned  in  the  schedule,  ought 
not  to  be  produced  in  this  or  any 
other  suit,  inasmuch  as  they  were 
written  either  pending  or  in  con- 
templation of  the  litigation  in  this 
suit,  and  with  reference  to  the  mat- 
ters in  this  suit  brought  into  con- 
troversy, and  were  written  to  one 
of  the  Defendants  from  his  solici- 
tor, or  from  an  attorney  who  had 
been  employed  by  him  in  a  suit  in- 
stituted by  him  in  the  Lord  Mayor's 
Court,  to  which  the  bill  related,  to 
the  solicitors  of  that  Defendant,  or 
from  one  of  the  Defendants  to  an- 
other of  them,  for  the  purpose  of 
being  communicated  to  the  solicitor 
of  the  latter,  with  a  view  to  his  de- 
fence in  this  litigation.  Held  that 
such  of  the  letters  as  were  written 
to  the  Defendants  by  their  solici- 
tors, in  that  character  merely,  were 
privileged,  but  that  all  the  other 
documents  and  letters  ought  to  be 
produced.     [Goodall  v.  Little]  1 55 

See  Answer,  1,  2. 

PEODUCTION  OF  DOCU- 
MENTS. 

I .  A .  purchased  an  ad vowson  in  1 845, 
and,  in  August  following,  mort- 
gaged it  to  B.  In  1850,  B.  filed  a 
bill,  against  A.  and  the  solicitor 
employed  by  him  in  the  purchase 


and  the  mortgage,  for  a  sale  of  the 
advowson,  alleging  that  the  mort- 
gage was  an  insufficient  security ; 
and  that  he  was  induced  to  lend  his 
money  upon  it,  by  misrepresenta- 
tions made  to  him,  by  A.  and  his 
solicitor,  as  to  the  value  of  the  ad- 
vowson. A.,  in  his  answer,  denied 
the  alleged  fraud;  but  admitted 
that  he  had  in  his  possession  letters 
which  had  passed,  between  him  and 
his  solicitor,  in  reference  to  the 
purchase  and  the  mortgage^  and 
added  that  they  were  confidential 
communications  made  to  him  by 
his  solicitor  in  that  character,  and 
therefore,  were  privileged;  but  he 
did  not  state  that  any  of  them  con- 
tained legal  advice  or  opinions,  or 
were  written  post  litem  motam. 
The  Court  ordered  him  to  produce 
all  the  letters.     [Hawkins  y.  Ga- 

thercole] 150 

2.  The  answer,  after  denying  the  title 
of  the  Plaintiffs,  set  forth  a  sche- 
dule of  documents  in  the  possession 
of  the  Defendants,  which  it  ad- 
mitted related  to  the  matters  men- 
tioned in  the  bill ;  but  it  denied 
that,  by  those  documents,  the  truth 
of  such  matters  would  appear  to  be 
otherwise  than  as  stated  in  the 
answer ;  and  it  submitted  that  the 
Defendants  ought  not  to  be  ordered 
to  produce  the  documents,  and,  in 
addition,  that  certain  of  the  letters 
mentioned  in  the  schedule,  ought 
not  to  be  produced  in  this  or  any 
other  suit,  inasmuch  as  they  were 
written  either  pending  or  m  con- 
templation of  the  litigation  in  this 
suit,  and,  with  reference  to  the 
matters  in  this  suit  brought  into 
controversy,  and  were  vnitten  to 
one  of  the  Defendants  from  his  so- 
licitor, or  from  an  attorney  who 
had  been  employed  by  him  in  a 
suit  instituted  by  him  in  the  Lord 
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Mayor's  Court,  to  which  the  bill 
related,  to  the  solicitors  of  that 
Defendant,  or  from  one  of  the  De- 
fendants to  another  of  them,  for 
the  purpose  of  being  communicated 
to  the  solicitor  of  the  latter,  with  a 
view  to  his  defence  in  this  litiga- 
tion. Held  that  such  of  the  first 
class  of  letters  as  were  written  to 
the  Defendants  by  their  solicitors, 
in  that  character  merely,  were  pri- 
rileged,  but  that  all  the  other  do- 
cuments and  letters  ought  to  be 
produced.       [GoodaU    v.    Little] 

155 
3,  Durine  a  revolution  in  Sicily,  the 
revolutionary  government  sent  two 
of  the  Defendants,  who  were  natives 
and  inhabitants  of  Sicily,  as  envoys 
to  this  country,  and  afterwards,  re- 
mitted to  them  monies,  which  had 
been  contributed  by  many  thou- 
sands of  the  inhabitants  of  Sicily, 
with  directions  to  purchase  a 
steam-ship  therewith  ;  and  the  De- 
fendants applied  the  monies  ac- 
cordingly. The  lawful  sovereign 
of  Sicily,  after  he  had  re-established 
his  authority,  filed  a  bill,  claiming 
the  ship,  which  still  remained  in 
the  port  of  London.  The  De- 
fendants, in  their  answer,  admitted 
the  possession  of  documents  relat- 
ing to  the  matters  in  the  bill,  but 
said  that  they  held  them  as  the 
agents  and  on  the  behalf  of  the 
persona  who  intrusted  them  with 
the  monies,  and  submitted  that,  in 
the  absence  of  such  persons,  they 
ought  not  to  be  ordered  to  produce 
the  documents.  The  Court,  how- 
ever, made  the  order,  because  the 
Plaintiff  represented  the  contri- 
butors of  the  monies  ;  and  the  re- 
volutionary government  being  at  an 
end,  the  Defendants  had  either 
ceased  to  be  agents  or  trustees  for 
any  one,  or  had  become  agents  or 


trustees  for  the  plaintiff.  [King  of 
the  Two  Sicilies  v.  JFiilcox]  301 
4.  A  Defendant,  a  foreigner  sojourn- 
ing in  this  coimtry,  declined  to  pro- 
duce documents,  because  they  would 
expose  him  to  criminal  prosecution 
in  his  own  country :  but  the  Court 
made  the  order.  [King  of  the  Two 
Sicilies  v.  Willcox]     .     .     .     305 

See  Privileged  Communica- 
tions, 1. 

PEOOF  OF  DEBT. 
See  Creditor's  Suit. 

PITBLIC   COMPANY  NOT  IN- 
COEPOBATED. 

A  banking  co-partnership  which 
made  returns  to  the  stamp  ofhce 
pursuant  to  7  Geo.  IV.  c.  46,  held 
to  be  a  public  company  not  incor- 
porated within  the  meaning  of  I 
&  2  Vict.  c.  110,  sect.  14.  [Mac- 
intyre  v.  ConneU]       .     .     .     225 

BAILWAY  COMPANY. 

1.  After  a  railway  company  had  pur- 
chased a  piece  of  land  from  A., 
who  was  mentioned  in  the  book  of 
reference  to  be  the  owner  of  it,  B., 
a  neighbouring  land-owner,  part  of 
whose  land  the  company  had  also 
taken,  claimed  to  be  owner  of  the 
piece  of  land,  and  filed  a  bill  for  an 
injunction  to  restrain  the  company 
from  continuing  in  possession  of  it, 
and  from  committing  waste  on  it. 
But  the  Court  refused  the  injimc- 
tion.  [Webstery.  The  South-East' 
em  Bailway  Company]    ,     .     2/2 

2.  A  railwav  Act  enacted  that  the 
railway  should  be  constructed,  in 
all  respects  to  the  satisfaction  of 
the  engineer  of  the  Great  Western 
(a  broad-gauge  railway)  and  that 
it  should  be  foimed  of  such  gauge, 
and  according  to  such  mode  of  con- 
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stniction  as  to  admit  of  its  being 
worked  continuously  with  the 
Great  Western.  The  Court  was 
of  opinion  that  the  railway  might 
be  constructed  on  the  narrow  gauge 
as  well  as  the  broad.  [Beman  y. 
Ruford] 550 

See    Agreement,   2,   3.  —  Lands 
Clauses  Act,  1,  3. 

EAILWAY  CLAUSES  ACT. 
See  Lands  Clauses  Act,  1 . 

EECEIVEE. 
See  Judgment  Debt. 

EEDEMPTION. 

A  judgment  creditor,  whose  judg- 
ment was  registered  pursuant  both 
to  the  Registry  Act  for  the  West 
Riding  of  Yorkshire  (5  <&  6  Anne, 
c.  18),  and  the  1  &  2  Vict.  c.  110, 
filed  a  bill  to  redeem  a  prior  mort- 
gage of  lands  in  the  West  Riding, 
and  to  foreclose  the  mortgagor. 
The  mortgagor  had  confessed  other 
judgments,  and  the  conusees  had 
registered  them  pursuant  to  the 
1  &  2  Vict.  c.  110,  but  not  under 
the  West  Riding  Act,  Held  that 
those  conusees  were  not  necessary 
parties  to  the  suit.  [Johnson  y. 
Holdsworth] 106 

See    Equity    of    Redemption. — 
Mortgagor  and  Mortgagee,  1, 2. 

REGISTRY  ACTS. 
See  Parties  and  Pleading,  1. 

REINVESTMENT  OF  COM- 
PENSATION MONEY. 

Money  paid  into  Court  by  a  railway 
company,  for  land  taken  under  the 
Lands  Ulauses  Act,  from  a  person 
who  was  in  a  state  of  mental  imbe- 
cility, and  who  continued  in  that 
state  until  his  death,  but  was  not 


the  subject  of  a  commission  of  lu- 
nacy, ordered,  afler  his  death,  not 
to  be  reinvested  in,  or  considered 
as  land,  but  to  be  paid  to  his  exe- 
cutors.    [Flamank,  ex  parte']   260 

See  Liverpool  Dock  Acts. 

RESIDUARY  DEVISE  AND 
BEQUEST. 

Testator  bequeathed  Greenacre  to  Ca- 
therine S.  for  hfe,  with  remainder 
to  her  son  John  S.,  in  fee ;  pro- 
vided, that  if  he  should  die  in  his 
mother's  Hfetime,  then  and  in  such 
case,  the  testator  gave  Greenacre, 
together  with  all  the  residue  of  his 
real  and  personal  estate,  to  trus- 
tees, in  trust  for  Isabella  A.  for 
Hfe,  remainder  in  trust,  as  to  one- 
fourth,  for  such  persons  as  she 
should  appoint  by  will ;  and  upon 
further  trust,  to  divide,  convey,  as- 
sign, and  transfer  all  the  res^  re- 
sidue and  remainder  of  the  trust 
property,  unto  and  to  the  use  of 
Maria  C.,  Rose  B.,  and  John  S., 
absolutely.  John  S.  survived  his 
mother,  and  Isabella  A.  died  intes- 
tate. Held  that  the  trustees  took 
the  residuary  real  estate  on  the  tes- 
tator's death ;  and  that  Maria  C.» 
Rose  B.,  and  John  S.,  were  not  en- 
titled to  the  one-fourth  of  the  pro- 
perty, which  was  subjected  to  Isa- 
bella A.'s  appointment,  but  that 
it  was  undisposed  of.  [Simnuma  v. 
RudalC]  .     : 115 

RESIDUAEY  LEGATEE. 
See  Claim. 

RESTRAINT  ON  ANTICI- 
PATION. 

A  testator,  afler  having  bequeathed  a 
sum  of  stock  in  trust  for  the  sepa- 
rate use  of  his  wife  for  her  life,  di- 
rected that  it  should  remain,  during 
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her  life,  and  be,  under  the  order 
of  the  trustees,  made  a  daly  ad- 
ministered provision  for  her,  and 
the  interest  of  it  given  to  her,  on 
her  personal  appearance  and  re- 
ceipt, by  any  banker  the  trustees 
might  appoint.  Held  that  the  wife 
was  not  prohibited  from  alienating 
her  interest  in  the  stock.  [Ross*s 
trust] 196 

EEVOCATION. 
See  Will,  3. 

SCHOOL. 

The  owner  of  an  estate  covered  it  with 
houses,  and  sold  some  of  them  sub- 
ject to  a  covenant  not  to  carry  on 
any  trade,  business  or  calling, 
therein,  or  to  otherwise  use  or  suf- 
fer the  same  to  be  used,  to  the 
annoyance,  nuisance  or  injury  of 
any  of  the  houses  on  the  estate, 
Held  that  the  carrying  on  of  a 
girls'  school  in  one  of  the  houses, 
was  a  breach  of  the  covenant ;  and 
that  the  covenantee  had  not  waived 
the  benefit  of  the  covenant,  though 
he  had  permitted  other  liouses  held 
under  the  like  covenant,  to  be  used 
as  schools.     [Kemp  v.  Sober]    5 1 7 

SECEETARY'S  SALAEY. 

A.,  who  had  been  appointed  secretary 
to  a  joint-stock  company  at  a 
yearly  salary  to  commence  on  the 
25th  of  March,  1848,  signed  an 
agreement  that  no  director  or  share- 
holder of  the  company,  should  be 
personally  responsible  for  the  sa- 
laries of  any  of  the  officers ;  and 
that  no  officer  should  be  paid  for 
his  services,  until  a  sufficient  sum 
should  be  obtained,  by  the  funds  of 
the  company,  for  that  purpose.  An 
order  for  winding  up  the  company 
was  made  on  the  2drd  of  February, 
1850.     Held  that  the  agreement 


I  did  not  exonerate  the  shareholders 
'  from  liability  to  contribute,  as 
members  of  the  company,  to  the 
payment  of  arrears  of  salary  due  to 
the  secretary  ;  and  that  though  he 
was  not,  in  strictness,  entitled  to 
more  than  a  portion  of  his  salary 
for  the  second  year,  yet,  as  he  had 
served  for  nearly  the  whole  of  that 
year,  it  was  but  reasonable  to  allow 
him  his  salary  for  the  whole  of  it. 
[Copers  case] 54 

SECUEITY  rOE  COSTS. 
See  Practice,  2. 

SEPAEATE  PEOPEETY. 

A  testator,  afler  having  bequeathed  a 
sum  of  stock  in  trust  for  the  sepa- 
rate use  of  his  wife  for  her  life,  di- 
rected that  it  should  remain,  during 
her  life,  and  be,  under  the  order  of 
the  trustees,  made  a  duly  adminis- 
tered provision  for  her,  and  the  in- 
terest of  it  given  to  her,  on  her 
personal  appearance  and  receipt, 
by  any  banker  the  trustees  might 
appoint.  Held  that  the  wife  was 
not  prohibited  from  alienating  her 
interest  in  the  stock.  [Rosss 
trust] 196 

SOLICITOE  AND   CLIENT. 

See  Answer,.   1,   2 — Privileged 
Communications,  1,  2,  3. 

SPECIFIC  PEEFOEMANCE. 

A.  agreed  to  purchase  part  of  an 
estate,  on  the  faith  of  representa- 
tions made  to  him  by  the  vendor's 
agent,  that  the  vendor  would  do 
certain  acts  on  the  remainder  of 
the  estate.  Those  acts,  however, 
were  not  done ;  in  consequence  of 
which,  the  value  of  the  land  pur- 
chased was  considerably  diminished. 
A  bill  for  specific  performance,  filed 
by    persons   claiming    under    the 
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vendor,  was  dismissed  with  costs. 
[Myert  v.  Wataon]    .     .     .     623 

See  Agreement,  3. 

STATUTE  OF  LIMITATIONS. 

A  testator  died,  in  1821,  having  de- 
vised and  bequeathed  his  real  and 
personal  estate  to  trustees  upon 
certain  trusts.  In  1826  a  bill  was 
filed  for  the  execution  of  the  trusts 
as  to  the  personal  estate.  In  1847 
a  supplemental  bill  was  filed  rais- 
ing questions  on  the  will,  as  to  the 
real  estate,  in  which  the  heir,  who 
was  then  unknown,  was  interested  : 
and,  in  1849,  another  supplemental 
bill  was  filed  to  bring  the  heir,  who 
was  then  ascertained,  before  the 
Court.  Held  that  the  heir  was 
barred,  by  lapse  of  time,  from 
claiming  the  real  estate  adversely 
to  the  trustees ;  but  that  he  was 
not  barred  from  claiming  part  of 
the  real  estate,  as  being,  in  the 
events  that  had  happened,  undis- 
posed of  and  held,  by  the  trustees, 
in  trust  for  him.  [Simmoiu  v.  Ru- 
dall] 115 

STATUTE  OF  1  &  2  VICT.  o.  1 10. 

A  banking  co-partnership  which  made 
returns  to  the  stamp  office  pursuant 

'  to  7  Geo.  IV.  c.  46,  held  to  be  a 
public  company  not  incorporated 
within  the  meaning  of  1  &  2  Vict, 
c.  1 10,  sect.  14.  [Macintyre  v. 
Connell] 225 

See  Debtor  and  Creditor,  1. 

STAYING  PEOCEEDINGS  IN 

A  SUIT. 

Pending  a  suit  by  the  shareholders 
against  the  directors  of  a  joint- 
stock  company,  one  of  the  Defend- 
ants obtained  an  order  under  the 
11th  and  12th  Vict.  c.  45,  for 
winding  up  the  affairs  of  the  com- 


pany. Some  time  afterwards,  the 
Plaintifa  moved  that  all  further 
proceedings  in  the  suit,  might  be 
staved,  until  the  affairs  of  the  com- 
pany  had  been  wound  up  under 
the  order.  The  Court  refused  the 
motion  with  costs.  {^Deeks  v.  Stan- 
hope]       439 

SUPPLEMENTAL  BILL. 

A  Defendant  to  an  interpleading  auit^ 
may,  after  decree,  file  a  supple- 
mental bill  to  bring  a  new  party 
before  the  Court,  without  making 
the  other  parties  to  the  original 
suit,  parties  to  it.  [Lyne  v.  Pen- 
neli]        113 

TACKING. 
5^6 Mortgagor  and  Mortgagee,  1 . 

THELLUSSON  ACT. 

A  direction  in  a  will  to  accumulate 
the  income  of  trust  funds  for 
twenty-one  years  after  the  testator's 
death,  and,  at  the  expiration  of  that 
term,  during  the  minorities  of  the 
persons  entitled  under  the  trusts : 
Held  to  be  good  only  for  the  twenty- 
one  years.  \WiUon  V.  WiUon]  288 

TITLE. 
See  Power,  2. 

TITLE  OF  HONOUE. 
See  Condition,  2. 

TRUST. 

Testator,  by  his  will,  gave  personal 
property  to  his  wife,  absolutely,  for 
ner  own  use  and  benefit.  By  a 
codicil,  which  was  in  the  form  of 
a  letter  to  his  wife,  he  said :  '*  It 
is  my  wish  that  you  should  enjoy 
everything  in  my  power  to  give, 
using  your  judgment  as  to  where  to 
dispose  of  it  amongst  your  children 
when  you  can  no  longer  enjoy  it 
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yourself:  but  I  slionld  be  unhappy 
if  I  thought  it  possible  (hat  any 
one  not  of  jowr  family ,  should  be 
the  better  for  what,  I  feel  confident, 
you  will  so  well  direct  the  disposal 
of."  Held  that  the  word,  '  family/ 
was  not  confined  to  children,  but 
included  descendants  in  every  de- 
gree ;  and  that  the  wife  was  entitled 
to  the  property,  absolutely,  and 
not  merely  for  her  Hfe  with  a  power 
in  the  nature  of  a  trust  for  her 
children.     \William9  v.  Williams] 

358 

TETJ8TEES. 

1 .  The  surviving  trustee  of  a  sum  of 
stock,  neglected,  for  twenty-eight 
days  after  a  request  in  writing  had 
been  made  to  him  by  persons  who 
had  been  duly  appointed  new  trus- 
tees, to  transfer  the  stock  to  them. 
The  Court  held  that  they  were  per- 
sons  absolutely  entitled  to  the  stock, 
within  the  meaning  of  the  Trustee 
Act,  1850,  and  ordered  the  stock 
to  be  transferred  to  them.  IRus- 
selTs  trust]       404 

2.  A  power  of  sale  in  a  settlement, 
was  given  to  A.  and  B.,  the  trus- 
tees to  preserve  contingent  remain- 
ders, and  the  survivor  of  them  and 
the  executors  and  administrators  of 
the  survivor:  Held  that  trustees 
appoi.ited  by  the  Court  in  the  place 
of  A.  and  B.  could  not  exercise  the 
power.     [Newman  v.  Warner]  457 

See  Wesleyan  Chapel. 

VENDOE  AND  PUECHASEE. 

A.  agreed  to  purchase  part  of  an 
estate,  on  the  faith  of  representa- 
tions made  to  him,  by  the  vendor's 
agent,  that  the  vendor  would  do 
certain  acts  on  the  remainder  of  the 
estate.    Those  acts^  however,  were 


not  done ;  in  conseauence  of  which 
the  value  of  the  land  purchased, 
was  considerably  diminished.  A 
bill  for  specific  performance,  filed 
by  persons  claiming  under  the  ven- 
dor, was  dismissed  with  costs. 
[Myers  v.  Watson]     ...     523 

See  Power,  2. 

VESTIISrG. 
See  Construction,  3. 

VICE-CHANCELLOE  (JTJEIS- 
DICTION  OF). 

See  Mortgagor  and  Mort- 
gagee, 4. 

VOLTJNTAET  DEED. 

A.  conveyed  all  his  property  to  three 
of  his  creditors,  in  trust  to  pay  the 
debts  due,  from  him,  to  themselves 
and  to  his  other  creditors  who 
should  execute  the  deed. — The 
trustees  and  some  of  the  other  cre- 
ditors, executed  the  deed,  but  with 
notice  that  B.  had  a  demand  upon 
A.  and  was  about  to  enforce  it. — 
Afterwards  B.  filed  a  bill,  against 
A.  and  the  trustees,  to  set  aside  the 
deed,  on  the  ground  that  it  was  a 
mere  voluntary  deed  of  agency. — 
The  Court,  at  the  hearing,  dis- 
missed the  bill,  with  costs.  [Mac- 
kinnon  v.  Stewart]  ,     ,     .     .     70 

WAIYEE. 
See  Covenant. 

WESLEYAN  CHAPEL. 

The  trust  deeds  of  certain  "Wesleyan 
Methodist  chapels,  contained  pow- 
ers of  raising  money,  by  mortgage, 
for  the  purposes  of  the  trusts. 
Held  that  any  of  the  trustees  of  the 
chapels  might  be  mortgagees  under 
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this  power,  and  that,  if  they  were 
such  mortgagees,  they  might  ex- 
ercise all  the  rights  of  mortgagees, 
although  in  opposition  to  the  trusts. 
[Attorney 'General  v.  Hardy]  338 

WILL. 

1.  Testator  gave  all  his  property  to 
trustees,  in  trust  to  pay  an  annuity 
to  his  wife,  and,  subject  to  that 
payment,  to  convey,  assign  or  trans- 
fer, all  his  property,  unto  and 
equally  between  his  children,  when 
and  as  they  severally  attained 
twenty-one ;  a\id,  in  the  mean  time, 
to  pay,  to  his  wife,  or  otherwise 
apply  the  rents  and  proceeds  of 
their  respective  shares  for  or  to- 
wards their  respective  maintenance, 
education,  and  advancement.  But, 
in  case  of  the  decease  of  any  of  the 
children  under  twenty-one,  then 
upon  trust  to  convey,  assign  or 
transfer  the  shares  of  such  of  them 
as  should  so  die,  and  the  accumu' 
lations,  if  any,  unto  and  equally 
between  such  of  them  as  should 
attain  twenty-one.  The  testator's 
widow  maintained  and  educated  the 
children  for  several  years,  and  ad- 
vanced three  of  them,  ont  of  the 
income  received  by  her  from  the 
testator's  property,  exclusive  of  her 
annuity ;  and,  the  income  being 
more  than  sufficient  for  those 
purposes,  a  considerable  surplus 
remai:>ed  in  her  hands.  Held 
that  the  surplus  belonged,  not  to 
the  children,  but  to  the  widow. 
[Broume  v.  Paulf\  .     .     .     .     92 

2.  Testator  bequeathed  Greenacre  to 
Catherine  S.  for  life,  with  remain- 
der to  her  son,  John  S.  in  fee  ;  pro- 
vided that  if  he  should  die  in  his 
mother's  lifetime,  then  and  in  such 
case,  the  testator  gave  Greenacre, 
together  with  all  the  residue  of  his 


real  and  personal  estate,  to  trus- 
tees, in  trust  for  Isabella  A.  for  life, 
remainder  in  trust,  as  to  one-fourth, 
for  such  persons  as  she  should 
appoint  by  will ;  and  upon  further 
trust,  to  divide,  convey,  assign  and 
transfer  all  the  rest,  residue  and  re- 
mainder  o/the  trust  property,  unto 
and  to  the  use  of  Maria  C,  Rose 
B.,  and  John  S.  absolutely.  John  S. 
survived  his  mother,  and  Isabella 
A.  died  intestate.  Held  that  the 
trustees  took  the  residuary  real  es- 
tate on  the  testator's  death ;  and 
that  Maria  C,  Rose  B.  and  John  S. 
were  not  entitled  to  the  one-fourth 
of  the  property  which  was  subjected 
to  Isabella  A.'s  appointment,  but 
that  it  was  undisposed  of.  [Sim- 
mons y ,  R\idali\      ....     115 

3.  A  testator  who  died  in  1821,  struck 
the  name  of  ono  of  the  devisees  out 
of  his  will,  and  interlined  the  names 
of  two  other  persons  above  the 
erasure ;  but  those  alterations  were 
not  noticed  in  the  attestation  clause, 
nor  was  there  anything  to  show,  or 
from  which  it  could  be  inferred  that 
they  were  made  before  the  will  was 
executed.  Held  that  they  did  not 
affect  the  devise.  [Simmons  v.  Ru- 
dalt] 115 

4.  Testator  bequeathed  the  residue  of 
his  personal  estate  to  trustees,  in 
trust  for  his  wife,  during  her  widow- 
hood, and,  after  her  death  or  second 
marriage,  in  trust  to  be  divided, 
share  and  share  alike,  among  his 
five  sisters  and  their  respective 
families,  if  any.  Held  that  each 
sister  and  her  children  living  at  the 
testator's  death,  were  entitled,  in 
remainder  expectant  on  the  death 
or  second  marriage  of  the  widow, 
to  one-fiflh  of  the  residue,  as  joint 
tenants.    [In  re  Parkinson's  trust] 

242 

5.  John  William  Earl  of  Bridgewater 
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devised  his  freehold  estates  to  trus- 
tees, in  trust  to  convey  them  to  the 
use  of  Lord  Alford,  his  great  ne- 
phew, for  ninety-nine  years  if  he 
should  80  long  live ;  remainder  to 
trustees  and  their  heirs  during  the 
life  of  Lord  Alford,  in  trust  to  pre- 
serve contingent  remainders ;  re- 
mainder to  the  use  of  the  l^eirs  male 
of  the  body  of  Lord  Alford  with  di- 
vers remainders  over :  provided  that 
if  Lord  Alford  should  die  not  having 
acquired  the  title  of  Duke  or  Mar- 
quis of  Bridgewater,  the  estate  di- 
rected to  be  limited  to  the  heirs 
male  of  his  body,  should  cease,  and 
the  estates  should,  thereupon,  go 
over  and  be  enjoyed  according  to 
the  subsequent  uses  and  limitations 
directed  by  his  will.  Lord  Alford 
died  leaving  a  sou,  but  without 
havine  acquired  the  title.  Held 
that  the  proviso  was  valid.  [Eger- 
ton  V.  Brownlow]  .  .  .  .  464 
6.  Testator  directed  the  dividends  of 
his  residue  to  be  paid  to  his  three 
children  A.  B.  and  C  in  certain 
shares,  and  that,  after  the  decease 
of  any  one  or  two  of  them  until  the 
decease  of  the  survivor,  the  shares 
of  the  deceased  parents,  should  go 
to  their  respective  children;  and 
that  after  the  decease  of  his  surviv- 
ing child,  the  capital  of  the  residue 
should  be  divided  amongst  the  chil- 
dren of  his  said  children,  per  ca- 
pita, A.  died  first,  B.  next,  and 
C.  last.  Both  A.  and  C.  left  chil- 
dren, some  of  whom  were  living  at 
C.'s  death.  B.  had  children,  but 
they  all  died  in  her  lifetime.  Held, 
nevertheless,  that  they  took  vested, 
transmissible  interests  in  the  divi- 


dends of  B.'s  share  of  the  residue, 
which  accrued  between  B.'s  and 
C.'s  death.    [Homer  v.  Gould]  541 

7.  Testator  gave  4000/.  to  his  grand- 
daughter, and  directed  his  execu- 
tors to  pay  it  to  her  on  her  attain- 
ing twenty-one,  and  to  apply  the 
interest  of  it  for  her  maintenance, 
during  her  minority.  By  a  codicil, 
he  directed  that  his  granddaughter 
should  have  only  the  interest  of 
'i^OOO/.,  for  her  maintenance,  until 
she  attained  twenty-three,  and  that 
the  interest  of  the  other  2000^. 
should  be  accumulated,  and  that, 
on  her  attaining  twenty-three,  his 
executors  should  have  the  whole 
settled  upon  her  for  her  life,  and, 
af  er  her  death,  to  her  child  or  chil- 
dren, in  equal  proportions,  so  that 
no  husband  of  hers  might  spend 
it.  The  granddaughter  attained 
twenty-three,  and  died  without  hav- 
ing ha4  a  child  and  without  the 
executors  having  made  any  settle- 
ment of  the  legacy.  Held  that " 
the  gift  in  the  will,  was  an  absolute 
gift,  and  that,  in  the  events  that 
had  happened,  it  was  not  affected 
by  the  codicil.     [Bell  v.  Jackson] 

547 
See    Legacy,    2. — Power,    1. — 

Restraint    on    Anticipation. — 

Trust. 

WITNESS. 

A  defendant  or  witness,  if  interrogated 
as  to  matters  tending  to  criminate 
him,  mav  decline  to  answer  at  any 
time,  notwithstanding  what  be  has 
disclosed  may  be  sufficient  to  cri- 
minate him.  [King  of  the  Two 
Sicilies  V.  Willcox]     ...     301 
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